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PREFACE. 


A  new  edition  of  the  ensuing  treatise  having  been  called  for,  the  author 
has  availed  himself  of  the  opportunity  to  remedy  the  defective  arrange- 
ment of  the  first  edition,  which  was  occasioned  by  the  work  having  been 
originally  commenced  as  a  treatise  on  a  branch  only  of  the  law  of  con- 
tracts, and  having  been  altered  in  its  scope  and  plan  after  the  first  part  of 
it  had  gone  through  the  press.  The  publication  of  the  work  originally,  in 
two  separate  parts,  has  hitherto  prevented  a  remodelling  of  the  whole  of 
it,  but  that  labour  has  now  been  accomplished,  and  it  has  been  made  what 
it  would  have  been  at  the  outset  if  it  had  been  commenced  as  a  treatise  on 
the  law  of  contracts. 

Many  subjects,  which  could  not  be  introduced  into  the  first  edition, 
have  been  added  to  the  present,  and  the  author  has  effected  as  great  an 
improvement  as  he  well  could,  in  the  interval  that  has  elapsed  since  the 
work  was  out  of  print.  Seven  chapters  have  been  added  on  new  subjects, 
viz.,  Chapter  III.,  on  the  illegality  and  invalidity  of  contracts,  including 
contracts  in  restraint  of  trade  ;  fraudulent  sales  and  transfers  of  property ; 
fraudulent  representations  and  warranties,  &c.  &c. ;  and  actions  for  the 
recovery  of  money  paid  under  illegal  and  void  contracts :  Chapter  IV., 
on  parties  to  contracts  and  the  rights  and  liabilities  of  persons  labouring 
under  disabilities,  including  contracts  with  aliens,  outlaws,  married  women, 
infants,  lunatics,  drunkards,  &c,  &c. :  Chapter  V.,  on  sales  and  transfers 
of  lands  and  tenements,  fixtures,  growing  crops,  stock,  shares,  and  ships : 
Chapter  VII.,  on  hypothecation,  mortgage,  and  pledge,  and  the  rights 
and  liabilities  of  pledge  receivers  and  pawnbrokers  :  Chapter  XII.,  on 
contracts  of  insurance,  including  maritime,  life,  and  fire  insurance : 
Chapter  XVII.,  on  stamp  duties  on  contracts ;  and  Chapter  XXII.,  on 
damages  recoverable  in  actions  ex  contractu.  Nearly  one  half  the  book, 
indeed,  consists  of  entirely  new  matter.  To  make  room  for  these  addi- 
tions the  original  text  has  been  condensed  into  a  smaller  compass,  the 
page  has  been  enlarged  in  size,  and  the  work  formed  into  two  volumes. 

Since  the  publication  of  the  last  edition  more  than  two  thousand  addi- 
tional cases  and  authorities  have  been  examined  and  added  to  upwards  of 
four  thousand  decisions  and  authorities  previously  cited,  and  the  earliest, 
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as  well  as  the  most  recent  reports  have  been  searched,  for  adjudged  cases 
illustrative  of  the  rules  and  principles  of  the  law  of  contracts,  and  of  the 
rights  and  liabities  resulting  from  the  ordinary  engagements  and  transac- 
tions of  commercial  life.  Should  any  recent  decisions  of  importance  have 
escaped  the  author's  attention,  he  will  feel  greatly  indebted  to  any  one  who 
will  take  the  trouble  to  point  out  to  him  the  omissions.  He  will  be  thank- 
ful also  for  the  correction  of  errors,  and  for  any  suggestions  that  may  con- 
tribute to  the  future  usefulness  of  the  work. 

Inner  Temple, 
April  20th,  1849. 


EXTRACT  FROM  THE  PREFACE  TO  THE  FIRST  EDITION. 


It  is  unnecessary  to  dilate  at  length  upon  the  vast  importance  of  the 
law  of  contracts,  upon  its  intrinsic  excellence  and  merits,  and  the  advan- 
tage of  an  acquaintance  with  its  general  rules  and  principles  to  every  man 
of  business,  as  well  as  to  the  professed  lawyer.  From  a  cursory  glance 
at  the  contents  of  the  present  volume,  it  will  be  abundantly  evident  that 
there  are  few  mercantile  transactions  that  can  be  entered  into  and  con- 
ducted with  safety  without  some  knowledge  of  the  subjects  therein  contain- 
ed. In  Germany  and  Holland  the  study  of  the  law  has  long  constituted 
an  essential  branch  of  a  liberal  education ;  and  it  is  surprising,  that  in  a 
commercial  country  like  our  own,  so  little  attention  should  be  paid  by  the 
public  at  large  to  the  science  of  jurisprudence,  or  at  all  events  to  those 
general  rules  and  principles  of  our  ancient  and  excellent  common  law 
which  regulate  and  control  the  ordinary  intercourse  of  mankind,  and  de- 
fine and  ascertain  the  rights  and  liabilities  of  parties  under  the  varying 
events  and  circumstances  of  daily  life. 

There  is  scarcely  an  individual  of  any  property  or  station  in  the  country, 
who  does  not  every  week,  nor  any  mercantile  man  who  does  not  every  day 
of  the  week,  nay  every  hour  of  the  day,  contract  the  obligations,  or  acquire 
the  rights,  of  a  buyer  or  seller,  of  a  hirer  or  letter  to  hire,  of  a  debtor  or 
creditor,  of  a  borrower  or  lender,  of  a  depositor  or  depositary,  of  a  commis- 
sioner or  employer,  of  an  insurer  or  insured,  of  a  receiver  or  agent,  or 
trustee ;  and  it  is  absurd,  as  well  as  dangerous,  for  a  man  to  contract  obli- 
gations, and  acquire  rights,  of  which  he  has  no  just  or  accurate  percep- 
tion, and  involve  himself  in  liabilities  and  responsibilities,  without  know- 
ing the  nature  and  extent  of  them.  There  was  a  period  in  the  history  of 
this  country  when  a  knowledge  of  the  law  was  considered  an  essential  part 
of  education ;  and  Sir  John  Fortescue  tells  us,  that  in  his  time  there  were 
in  the  inns  of  court  two  thousand  students,  the  sons  of  knights  and  barons, 
who  were  placed  there,  not  to  be  thoroughly  learned  in  the  law,  or  to  get 
their  living  by  its  practice,  but  to  be  fitted  for  the  exercise  of  their  duties 
in  private  life  as  noblemen  and  gentlemen.  Lectures  and  readings  on 
jurisprudence  have  recently  been  revived  in  the  inns  of  court,  and  some 
attempt  has  been  made  to  recommence  the  teaching  of  the  law  as  a 
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science,  in  localities  where  it  has  long  been  practised  only  as  an  art ;  but 
there  seems  little  reason  to  expect  in  these  times  a  general  revival  of  the 
juridical  learning  of  ancient  days. 

It  is  a  popular  notion,  that  the  law  of  England  is  a  mere  collection  of 
positive  rules,  the  knowledge  of  which  is  desirable  so  far  only  as  it  may  be 
conducive  to  immediate  interest,  or  may  furnish  the  means  of  professional 
employment  and  remuneration ;  but  however  correct  this  notion  may  be 
as  regards  certain  branches  of  the  law,  it  certainly  is  not  true  with  refer- 
ence to  the  law  of  contracts,  which  is  not  founded  upon  any  positive  or 
arbitrary  regulations,  but  upon  the  broad  and  general  principles  of  uni- 
versal law. 

Frequent  reference  will  be  found  in  the  ensuing  pages  to  the  pandects 
and  institutes  of  Justinian  and  the  great  body  of  the  Roman  law,  which  is 
so  richly  stored  with  general  principles  illustrative  of  the  law  of  contracts ; 
and  where  there  is  so  "  surprising  an  uniformity "  with  the  decisions  of 
our  own  courts  of  justice  as  to  have  induced  many  writers  to  suppose  that 
all  the  leading  rules  of  the  common  law  have  been  borrowed  from  the  civil 
law.  In  several  instances  this  has  undoubtedly  been  the  case — sometimes 
avowedly,  and  sometimes  without  any  acknowledgment  having  been  made 
by  the  judges  and  jurists  who  have  resorted  to  that  vast  mine  of  legal 
knowledge  for  reasons  for  their  decisions,  or  for  the  resolution  of  their 
doubts.  But  in  the  great  majority  of  instances  it  is  quite  evident  that  the 
uniformity  of  principle  and  decision  has  arisen  from  the  uniformity  of  cir- 
cumstances ; — that  similar  causes  have  produced  similar  effects,  and  that 
the  same  conclusions,  founded  on  natural  reason  and  justice,  have  naturally 
been  deduced  by  learned  and  just  men,  from  the  same  premises.  The  law 
of  contracts  may  justly  indeed  be  said  to  be  a  universal  law  adapted  to  all 
times  and  races,  and  all  places  and  circumstances,  being  founded  upon 
those  great  and  fundamental  principles  of  right  and  wrong  which  are  im- 
mutable and  eternal,  and  present  "a  striking  uniformity  among  all  nations, 
whatever  seas  or  mountains  may  separate  them,  or  how  many  ages  soever 
have  elapsed  between  the  periods  of  their  existence ;"  being  "  widely  dif- 
ferent from  those  laws,  which  proceeding  merely  from  positive  institution 
are  consequently  as  various  as  the  wills  and  fancies  of  those  who  enact 

them."* 

It  has  been  observed  by  modern  writers,  that  the  laws  of  the  Romans,  if 
closely  and  attentively  studied,  will  be  found  to  form  a  more  interesting 
part  of  their  history  than  their  victories  and  their  conquests.  Cicero,  in- 
deed, recommends  them  to  the  notice  of  his  countrymen  as  containing  a 
faithful  portraiture  of  ancient  manners,  and  as  inculcating  the  soundest 
principles  of  morals ;  and  in  these  days  they  may  be  resorted  to  with  ad- 

*  Sir  William  Jones.     Introduction  to  the  Speeches  of  Iseeu*. 


PREFACE.  Vll 

vantage  by  all  who  are  desirous  of  investigating  the  true  sources  of  juri- 
dical science,  and  studying  the  grounds  and  reasons  upon  which  all  civil 
laws  are  founded.  It  is  not  by  treasuring  in  the  memory  a  string  of  posi- 
tive enactments  or  arbitrary  rules ;  but  by  the  study  of  general  principles, 
or,  as  Littleton  saith,  by  the  arguments  and  reasons  of  the  law,  that  a  man 
shall  come  to  the  certainty  and  the  knowledge  of  the  law,  "  for  the  law  is 
unknown  to  him  that  knoweth  not  the  reason  thereof."* 

A  large  portion  of  the  commendation  so  frequently  bestowed  upon  our 
own  civil  law  undoubtedly  belongs  to  the  honesty  and  integrity  of  its 
administration  amongst  us,  for  whatever  may  be  the  intrinsic  merits  of  a 
law,  however  well  it  may  read  in  the  statute  book,  or  look  upon  paper,  it 
is  a  dead  letter,  or  worse  than  useless,  unless  it  is  well  and  faithfully 
administered. 

There  are  undoubtedly  many  able  and  learned  works  devoted  either 
wholly  or  partially  to  the  development  of  the  subjects  treated  of  in  the 
present  volume,  and  the  author  may  be  liable  to  the  charge  of  presump- 
tion, and  of  trespassing  on  ground  already  occupied,  in  venturing  to  add 
the  present  treatise  to  the  number  of  those  publications.  The  subject, 
however,  though  not  intact  is  far  from  being  exhausted,  and  when  we 
compare  the  existing  publications  in  our  language  upon  this  important 
branch  of  law  with  the  elaborate  and  elegant  works  of  Pothier,  and  the 
varied  and  profound  researches  of  continental  jurists,  it  is  evident  that 
much  still  remains  to  be  done  amongst  ourselves  for  the  elucidation  and 
development  in  a  generally  intelligible  and  popular  form  of  the  rules  and 
principles  of  the  Law  of  Contracts. 


Co.  Litt.  395. 


Ivhkb  Temple, 
March,  1847. 
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SECTION  I. 


OP  CONTRACTS   UNDER  SEAL,  THEIR   REQUISITES   AND   ATTRIBUTES. 

Nature  and  definition  of  a  contract. — A  contract  is  defined  by  Pothier 
to  be  "  An  agreement  by  which  two  parties  mutually  promise  and  engage, 
or  one  of  them  only  promises  and  engages  to  the  other  to  give  some  parti- 
cular thing,  or  to  do  or  abstain  from  doing  some  particular  act1'  (a.) 
Every  contract  includes  a  concurrence  of  intention  between  two  parties, 
one  of  whom  promises  something  to  the  other  who  on  his  part  accepts  such 
promise,  but  it  does  not  necessarily  include  a  mutuality  or  reciprocity  of 
contract  and  liability.  There  must  be  two  parties  to  every  contract,  a  pro- 
misor or  party  making  the  promise,  and  a  promisee  or  party  to  whom  the 

(a)  Pothier,  Traill  ties  Obligations,  No.  3. 
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promise  is  made,  but  there  may  be  only  one  contracting  party.  Thus  if 
A.  promises  to  pay  B.  the  price  of  goods  to  be  sold  by  the  latter  to  C,  B. 
contracts  no  obligation  to  sell  goods  to  C,  though  if  he  does  the  liability 
of  A.  attaches  and  his  engagement  becomes  absolute  and  binding.  When 
there  is  a  mutual  contract  binding  one  or  more  persons  towards  another, 
or  several  others,  the  contract  is  bilateral.  When  the  contract  binds  one 
person  to  another,  without  any  engagement  being  made  by  the  latter,  it  is 
unilateral,  (b)  Contracts  also  are  either  principal  or  accessorial.  The 
first  are  those  which  are  entered  into  by  the  parties  on  their  own  account 
as  principals ;  the  second  are  those  which  are  entered  into  for  assuring  the 
performance  of  another  principal  contract,  such  as  guarantees  or  engage- 
ments of  sureties.  Contracts  of  all  kinds,  whether  bilateral  or  unilateral, 
principal  or  accessorial,  are  made  and  authenticated  either  by  matter  of 
record,  by  deed,  or  by  simple  contract. 

Contracts  by  matter  of  record  are  contracts  acknowledged  in  open  court 
before  an  officer  of  the  court,  and  recorded  in  the  presence  of  the  party 
making  the  acknowledgment.  A  record  thus  made  forms  unimpeachable 
evidence  of  the  contract,  so  that  the  contract  is  proved  and  established  by 
the  mere  production  of  the  record.  Contracts  by  statutes  merchant  and 
statutes  staple  are  contracts  of  record,  (post,  ch.  7,  s.  1,)  and  so  also  are 
the  recognizances  entered  into  by  witnesses  to  enforce  their  attendance  to 
give  evidence  at  a  trial. 

Deeds  are  contracts  in  writing  signed,  sealed,  and  delivered  by  the  par- 
ties to  them,  and  simple  contracts  are  contracts  which  are  made  either  by 
word,  or  are  inferred  from  the  silent  language  of  men's  conduct  and  actions, 
or  are  put  into  writing  and  signed  by  the  parties  to  them,  but  are  not  sealed 
and  delivered.  The  making  of  a  deed  or  of  a  contract  by  record,  is  one  of 
the  most  solemn  and  authentic  acts  in  law  that  a  man  can  perform.  No 
cause,  motive,  or  consideration  (except  in  the  case  of  certain  deeds  framed 
to  pass  estates  in  land  under  the  statute  of  uses,  presently  noticed,)  be- 
yond the  mere  will  of  the  party  making  the  contract  is  necessary  to  give  it 
validity,  and  no  one  can  be  permitted  (except  on  the  ground  of  fraud  or 
deceit)  to  aver  or  to  prove  anything  in  contradiction  to  what  he  has 
solemnly  and  deliberately  avowed  by  deed,  or  by  matter  of  record, 
"Words,"  we  are  told,  "pass  from  man  to  man  lightly  and  inconsiderately ; 
but  where  the  agreement  is  by  deed,  there  is  more  time  for  deliberation : 
for  when  a  man  passes  a  thing  by  deed,  first  there  is  the  determination  of 
the  mind  to  do  it ;  and  upon  that  he  causes  it  to  be  written,  which  is  one 
part  of  deliberation,  and  afterwards  he  puts  his  seal  to  it,  which  is  another 
part  of  deliberation ;  and  lastly,  he  delivers  the  writing  as  his  deed,  which 
is  the  consummation  of  his  resolution ;  so  that  there  is  great  deliberation 

(b)  Termed  by  the  French,  ContraU  synallagma-      Encyc  du  Droit,  "oohtbat." 
tiquei  et  contraU  unilateraiix.  Poth.  Obligations, 
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used  in  the  making  of  deeds,  for  which  reason  they  are  received  as  a  lien 
final  to  the  party,  and  are  adjudged  to  bind  the  party,  without  examining 
upon  what  cause  or  consideration  they  were  made.  As  if  I,  by  deed,  pro- 
mise to  give  you  20/. ;  here  you  shall  have  an  action  of  debt  upon  this 
deed,  and  the  consideration  for  my  promise  is  not  examinable,  it  is  suffi- 
cient to  say  it  was  the  will  of  the  party  who  made  the  deed."  (c)  But  the 
instrument  must  not,  of  course,  be  obtained  by  fraud  or  deceit,  nor  impugn 
any  of  the  rules  of  law  framed  for  the  protection  of  creditors  and  pur- 
chasers. 

A  simple  contract  is  of  a  much  inferior  nature  to,  and  has  much  less 
force  and  efficacy  than,  a  deed.  It  does  not,  like  the  latter,  proprio  vigore, 
constitute  and  create  an  immediate  obligation,  but  presents  merely  a  mode 
of  evidence,  and  cannot  be  enforced  unless  it  is  founded  upon  some  good 
or  valuable  consideration,  (a)  An  admission  or  acknowledgment  of  any 
matter  of  fact,  authenticated  only  by  the  signature  of  the  party  making  it, 
may  be  denied  and  controverted  by  extrinsic  testimony ;  but  if  the  written 
admission  be  sealed  and  delivered  as  a  deed,  the  party  is  at  once  estopped 
from  disputing  it.  Thus  an  acknowledgment  of  a  debt,  or  of  the  receipt  of 
money  or  goods,  or  the  statement  of  the  consideration  for  a  simple  con- 
tract, affirmed  only  by  the  signature  of  the  party,  is  evidence  only  of  the 
debt  or  of  the  act  of  payment,  or  of  the  existence  of  the  alleged  consider- 
ation, it  may  be  contradicted  by  opposite  evidence,  and  there  is  no  legal 
objection  to  the  party's  showing,  if  he  can,  that  the  acknowledgment  or 
statement  is  false ;  (e)  but  if  such  acknowledgment  be  sealed  and  delivered 
as  a  deed,  he  is  at  once  (if  no  fraud  or  deceit  has  been  practised  to  obtain 
the  admission,)  concluded  by  his  own  deed,  and  cannot  be  permitted  at 
common  law  to  dispute  the  debt  or  contradict  the  payment  or  statement.  (J) 
A  gratuitous  release  of  a  debt  made  verbally  or  by  writing,  authenticated 
only  with  the  signature  of  the  party,  has  no  intrinsic  operation  as  a  release 
of  the  debt ;  it  is  totally  inoperative,  unless  something  has  been  given  or 
done  as  the  consideration  for  it;  (g)  but  if  the  release  be  made  by  deed, 
it  at  once  destroys  and  annuls  the  pre-existing  claim  or  obligation  operating 
proprio  vigore  as  a  direct  discharge,  totally  independent  of  extrinsic  cir- 
cumstances, (h) 

In  most  countries,  and  under  most  systems  of  jurisprudence,  certain 


(e)  Plowden  arguendo  Sharington  v.  Strotfon. 
Ptowd.  1,  p.  808  a.  809 ;  Motley  v.  Boothby,  8 
Bing.  Ill,  112.  10  Moore,  404,  s.  c. ;  Fallows 
r.  Taylor,  7  T.  B.  477.  Mansfield,  C.  J.  ;  Shu- 
brick  v.  Salmond,  8  Bnrr.  1689,  1640.  Fon- 
blanqne  on  Equity,  toJ.  1.  p.  344,  n.  a.  2  Finch, 
108,  110. 

(<i)  Port.  ch.  ii. 

(e)  Skaif*  v.  Jackson,  8  B.  ft  0  423 ;  Lamport 
r.  Cork*,  5  B.  ft  Aid.  611 ;  Graves  v.  Key,  8  B. 
&  Ad.  318;  Berkley*.  Wailing,  7  Ad.  &  B.88 ; 


Farrar  v.  Hutchinson,  9  Ad.  &  E.  641 ;  Co»per 
v.  Garbett,  13  M.  ft  W.  33. 

(/)  Pinnell's  case,  5  Co.  1 17  a.  117  b. ;  Lainson 
y.  Treniere,  1  Ad.  ft.  E.  792 ;  Hill  y.  Manch.  <£ 
Sal.  Co,2B.  ft  Ad.  544  ;  Harding  y.  Ambler,  3 
M.  ft  W.  279 ;  Goodtkle  y.  Bailey,  Cowp.  601, 
Co.  Litt.  852;  Carter  y.  James,  1311.  ft  W. 137; 
Baker  y.  Dewey,  1  B.  ft  C.  707. 

(g)  Lodge  v.  Dicas,  8  B.  ft  Aid.  61 1,  615. 

(A)  Co.  Litt. 212,  b. 
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forms  and  solemnities  have  been  wisely  established  for  the  purpose  of 
binding  men  finally  and  conclusively  to  the  truth  and  good  faith  of  their 
acts  and  representations,  and  for  the  due  authentication  and  establishment 
of  contracts.     The  highest  and  most  authentic  contract  known  to  the  civil 
law,  was  called  a  stipulation  ;  it  was  entered  into  before  the  magistrate 
or  public  officer,  through  the  medium  of  interrogatories  and  answers  cal- 
culated to  explain  the  nature  and  extent  of  the  undertaking,  to  put  the 
parties  entering  into  it  on  their  guard,  and  to  show  it  to  be  their  mature 
and  deliberate  act.  (i)     A  solemn  contract  of  this  nature  could  not  after- 
wards be  impeached,  except  on  the  ground  of  fraud  or  deceit ;  and  could 
not  by  the  civil  law  be  released  or  discharged,  except  by  an  equally  solemn 
proceeding,  conducted  by  question  and  answer  before  the  magistrate  or 
public  functionary,  called  an  acceptilation.  (k)     The  civil  law  did  not 
consider  the  circumstance  of  the  contract  or  undertaking  being  put  into 
writing  equivalent  to  the  verba  solennia,  or  stipulation.     The  written  pro- 
mise, or  acknowledgment  or  note,  amounted  only  to  evidence  of  the  fact 
or  transaction,  and  might  be  avoided  and  rendered  nugatory  by  extrinsic 
testimony.     Thus  the  obligatio  literarum,  or  written  acknowledgment  of 
a  debt,  did  not  induce  a  complete  nor  even  in  some  cases  a  presumptive 
obligation.     It  might  be  bad,  because  the  circumstances  giving  rise  to,  or 
constituting  the  debt,  or  forming  the  consideration  for  the  acknowledgment 
or  undertaking,  were  not  stated  and  set  forth  upon  the  face  of  the  written 
document ;  and  these  circumstances  and  the  consideration  when  set  forth, 
might  in  all  cases  be  contested  within  a  certain  time.     In  the  case  of  a 
written  acknowledgment  of  a  loan,  an  exception  de  non  numeratd  pecunid, 
i.  e.  an  exception  of  money  not  paid,  might  be  brought  within  two  years, 
which  would  put  the  lender  upon  proof  of  the  fact  of  the  loan ;  and  after  the 
expiration  of  two  years,  the  fact  might  still  be  contested,  but  the  whole 
burthen  of  the  proof  was  then  thrown  upon  the  party  striving  to  impeach  the 
written  acknowledgment,  and  show  its  falsehood.     If,  however,  the  acknow- 
ledgment was  made  in  the  prescribed  form  before  the  public  functionaries, 
it  was  at  once  conclusive,  and  no  exception  could  afterwards  be  brought 
against  it.     By  the  intervention  of  a  stipulation,  the  written  contract  at 
once  ceased,  the  lesser  security  being  merged  in  the  greater.  (/) 

The  continental  nations,  acting  by  analogy  to  the  civil  law,  recognise  in 


(%)  Nimirura  leges  Romans  ex  nuda  conven- 
tione  neminem  obligari  voluerunt,  ne  qualecumque 
promissum,  et  sermo  rape  inconsultus,  magis  quam 
ex  voluntate  proficiscens  necessitate  juris  promit- 
tentem  illigaret,  et  litium  quoque,  ut  opinor  praeci- 
dendanim  causa ;  sed  excogitate  est  conventio  certo 
modo  et  forma  concipicnda  celebrandaque,  quam 
deliberati  animi  certum  signum  esse  voluerunt ;  et 
ex  qua  certo  jure  actio  competeret ;  quam  conven- 
tional Stipulationkm  dixerunt  Vinntui  ut  sup. 
W*%  tit  16,  p.  677.    Stipulations  introdu- 


cefltiae  ratio  haec  una  fuit,  ut  discerni  posset,  an 
promissio  temere  efiusa,  an  vero  consulto  concepta 
esset     Perezii  praelect.  2,  p.  71. 

(Jh)  Vin.  p.  677.  Dig.  lib.  45.  tit.  1.  Cod.  lib. 
8,  tit.  38,  44.  Dig.  lib.  46,  tit.  4.  Instil  lib.  3, 
tit  80.  Pandect  lib.  50,  tit.  17,  art.  5,  par 
PotAier,  vol.  5,  p.  254. 

(I)  Vinnitu,  pp.  735,  736,  788.  /Vr«.  praelect 
lib.  4,  tit.  30.  Cod.  lib.  14,  tit  80,  §  14,  ed. 
Gothqfred,  p.  238. 
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general  two  classes  of  contracts  of  a  superior  and  inferior  nature,  the  one 
being  public  authentic  acts,  ratified  and  confirmed  before  witnesses,  or  in 
the  presence  of  a  magistrate  or  a  notary  public,  or  a  registrar  or  judge ; 
the  others,  private  acts,  which  are  entered  into  and  arranged  between  the 
parties  themselves,  without  witnesses,  and  without  the  ministry  or  authen- 
tication of  any  public  officer.  The  publicly-authenticated  contract  carries 
with  it  full  credit,  ("fait  par  lui  m&me  plein  foi?)  but  the  private  act  may 
be  questioned  and  contradicted,  and  requires  some  cause  or  consideration 
for  its  compulsory  fulfilment  (m) 

A  deed  is,  by  the  law  of  England,  analogous  to  the  ancient  stipulation 
of  the  civilians  and  the  publicly  authenticated  contracts  of  continental 
jurists. 

Requisites  of  Deeds. — "  Every  deed  ought  to  have  writing,  sealing,  and 
delivery ;  and  if  the  parties4  be  illiterate,  it  ought  to  be  read  also."  It  may 
be  printed,  or  written  on  parchment  or  paper,  and  is  good  and  valid, 
although  it  mention  no  time  or  date,  or  place  of  making,  or  be  dated  at 
one  time,  and  delivered  at  another,  or  have  a  false  or  impossible  date.  It 
is  essential  only  that  it  be  sealed  and  delivered,  for  "  any  agreement  in 
writing  sealed  and  delivered  becometh  a  deed."  (n)  By  the  common  law, 
a  deed  may  be  written  in  any  hand,  or  in  any  language ;  but  the  legisla- 
lature  has  required  all  "  certificates,  patents,  charters,  bonds,  records, 
judgments,  statutes,  and  recognizances,"  to  be  written  in  the  English  lan- 
guage, (o)  Signing  is  not  essential  to  the  validity  of  a  deed  at  common 
law.  (p) 

Sealing  of  Deeds. — The  use  of  seals  for  the  authentication  of  contracts 
and  writings,  appears  to  have  been  almost  unknown  in  England,  prior  to 
the  Conquest.  Under  the  Anglo-Saxon  government,  contracts  and  written 
declarations  and  memorials  were  solemnly  ratified  with  the  sign  of  the  cross, 
in  the  presence  of  numerous  witnesses,  and  derived  all  their  force  and  effi- 
cacy from  their  publicity,  (q)  One  of  the  most  ancient  sealed  documents 
of  any  authenticity  in  England,  is  the  Charter  of  Edward  the  Confessor  to 
Westminster  Abbey,  (r)  Edward  the  Confessor  was  brought  up  in  Nor- 
mandy, and  the  custom  of  using  seals  is  said  to  have  been  introduced  from 
that  country  into  England,  and  to  have  become  general  shortly  after  the 
Conquest  The  practice  appears  to  have  been  originally  derived  from  the 
far  East,  where  it  has  prevailed  from  the  most  remote  antiquity  down  to 
the  present  time.  In  the  Bible,  mention  is  frequently  made  of  letters 
sealed  with  the  king's  seal;  and  we  are  told  that  "the  writing  which  is 

(»)  "I/obligation   san$  cause  ne  peat    avoir  56,  b.     Cooek  v.  Goodman,  2  Q.  B.  597. 
mucmne  tfet."    Code  Civile,  Liv.  3,  tit.  8,  s.  4.  (q)  Afadox,  dissert,  xivi  form.  Angl.  p.  115, 
(*)  11  Go.  27,  b.  28,  a.   Co.  Litt  171,  b.  Shep.  131.  136, 176.    Spelmans  Gloss,  p.  228.     Mo- 
Town.  1,  ch.  4*  nast.  Angl.  vol.  5,  p.  269,  col.  1. 

o)  4  Geo.  2,  c.  26.  (r)  Co.  Litt.  7  a,  speaks  of  a  sealed  charter  as 

p)  1  Sagd.  Powers,  297,  Prest.  Shep.  Touch,  early  as  A.  D.  956.     Yin.  Abr.  Fails,  20. 
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written  in  the  king's  name,  and  sealed  with  the  king's  seal,  can  no  man 
reverse."  From  the  book  of  Jeremiah  we  find,  that  writings  under  seal 
constituted  part  of  the  formalities  and  requisites  of  a  Jewish  purchase  of 
land.  "  And  I  bought  the  field  of  Hanameel,  and  weighed  him  the  money. 
.  .  .  And  I  subscribed  the  evidence,  and  sealed  it,  and  took  witnesses." 
And  in  another  part  of  the  prophecies  we  are  told,  that  "  men  shall  buy 
fields  for  money,  and  subscribe  evidences,  and  seal  them,  and  take  wit- 
nesses." (s)  Every  sheykh  and  governor  of  a  village  throughout  the  East, 
has  at  this  day  his  own  private  seal  and  signet,  with  which  he  seals  and 
authenticates  his  writings  and  decrees;  (t)  and  it  is  probable  that  the  com- 
mon practice  of  using  seals  for  the  authentication  of  documents,  both  of  a 
public  and  a  private  nature,  which  became  prevalent  in  different  parts  of 
the  continent  about  the  time  of  the  crusades,  was  originally  introduced  by 
the  pilgrims  from  Jerusalem,  (u)  The  practicfe  was  brought  into  general 
use  in  England,  as  before  mentioned,  by  the  Normans  after  the  Conquest, 
who  caused  the  ancient  Saxon  contracts  and  writings  to  be  sealed  with 
waxen  seals  in  the  presence  of  witnesses,  and  gave  them  the  names  of 
charters  or  deeds."  (u)  The  Norman  barons  and  knights  had  each  their 
own  peculiar  seals,  whereon  was  engraved  the  device  or  cognizance,  or 
coat  of  arms  of  the  bearer ;  (x)  and  we  are  told  that  a  seal,  as  well  as  a 
military  girdle,  was  granted  to  persons  of  noble  birth  when  they  came  of 
a£e*  (if)  If  a  man  accidentally  lost  his  seal,  it  was  his  duty  to  give  public 
notice  of  the  fact,  to  put  people  on  their  guard,  and  prevent  them  from 
being  deceived  or  prejudiced  by  the  acts  of  parties  who  might  have  got 
possession  of  the  seal,  and  made  use  of  it  without  the  authority  of  the 
owner,  (z)     "  If  a  man,"  says  Glant%iHey  "  acknowledges  the  seal  attached 


(«)  Esther,  c.  8.  Jeremiah,  c.  32.  1  Kings,  c. 
21  ;  see  also  Daniel,  c.  6. 

(t)  Throughout  the  East,  the  impression  of  the 
seal  is  considered  of  more  authenticity  than  the 
sign  manual.  "  A  person  writing  to  a  superior  or 
to  an  equal,  signs  his  name  at  the  bottom  of  the 
letter,  and  places  the  seal  immediately  to  the  right 
of  the  signature  ;  but  if  he  particularly  desire  to 
testify  his  humility,  he  places  it  beneath  his  name/' 
Lanes  Arabian  Mights,  note  11,  p.  26.  See  the 
Arabian  Nights,  passim,  as  to  the  use  of  seals,  and 
the  story  of  the  amorous  lady  who  "  took  from  her 
pocket  a  purse,  and  drew  out  from  this  a  string, 
upon  which  were  the  98  seal  rings  "  of  her  different 
lovers. 

(it)  Chirograph orum  confectionem  Anglicanam 
quie  antea  usque  ad  Edwardi  regis  tempora  fidelium 
prsesentium  subscriptionibus  cum  crucibus  aureis, 
aliisque  sacris  signaculis  finna  fuerunt,  Normanni 
condemnantes,  chirographa  chartas  vocabant;  et 
chnrtarum  firmitatem  cum  cerea  impressione  per 
unius  cujusquc  speciale  sioilum  sub  instillatione 
trium  vol  quatuor  testiuin  astantium  conncere  con- 
stituebant.  Ingulph,  p.  901.  The  charter  or  deed 
of  confirmation  of  William  the  Conqueror  to  St. 
Martin's  Church  at  Bath,  has  a  magnificent  seal 


attached  to  it.  Selden,  Eadmeri  Hist  p.  166,  ed. 
1628. 

(or)  Duga\  Antiq.  Warwickshire,  p.  972.  Du- 
fretne,  Gloss,  torn.  3,  p.  854. 

(y)  Faciemus  eum  habere  cartam  et  sigillum 
conani,  cum  ipse  illius  cetatis  fuerit,  quod  terrain 
tenere  possit  et  sigillum  habuerit.  StabUimenta  S. 
Ludov.  Reg.  Fran.  lib.  1,  cap.  70,  71.  MonatL 
Angl.  torn.  1,  p.  810.  Selden9 1  Titles  of  Honour, 
part  2,  chap.  5,  p.  651,  652.  "Et  quia  adhuc 
Miles  non  eram,  et  proprium  sigillum  non  habebam, 
quando  hanc  concessionem  fecimus  auctoritate  sigilli 
Domini  patris  mei  cartam  istam  sigillavimus."  .  .  . 
"  Fromisit  quod  quamcito  Miles  erit,  et  sigillum 
habebit  dictum  sigillum  apponet,"  &c.  Dvfrctne, 
torn.  3,  p.  854. 

(z)  Memorandum  quod  publice  clamatum  eat  in 
Banco  quod  sigillum  Benedicti  de  Hagham,  cum 
uno  capite  in  medio,  sub  nomine  suo,  in  quacunque 
manu  fuerit,  de  caetero  nullum  robur  obtineat. 

Mem.  quod  Henricus  de  Perpoun  die  lunae — 
venit  in  Cancellaria  apud  Liucolniam  et  publice 
dixit  quod  biuillum  amisit ;  et  protestabatur  quod 
si  aliquod  instrumentum  cum  sigillo  suo  post  tempus 
illud  invenirctur,  con signa turn  illud  nullius  esse 
valoris  vel  momenti  .... 


\ 
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to  a  deed  to  be  his  own  seal,  he  is  bound  to  warrant  the  terms  of  the  deed, 
and  in  all  respects  to  observe  the  compact  expressed  in  the  deed  as  con- 
tained in  it  without  question ;  and  it  is  to  impute  it  to  his  own  indiscretion 
if  he  incur  loss  by  negligently  preserving  his  own  seal."  (a) 

When  the  increase  of  trade  and  commerce  had  diffused  wealth  amongst 
the  inferior  classes  of  society,  the  use  of  seals  was  no  longer  confined  to 
the  great  lords  and  the  landed  gentry ;  the  rich  burghers  and  merchants  of 
the  towns  acquired  land,  and  made  grants  thereof  under  seal,  and  adopted 
any  kind  of  mark,  stamp,  or  device,  that  suited  their  pleasure  or  con- 
venience as  their  seal  for  the  purpose  of  executing  deeds.  It  was  held 
that  a  deed  was  sufficiently  sealed  if  a  man  publicly  acknowledged,  in  the 
presence  of  witnesses,  that  the  seal  attached  to  the  deed  was  his  seal, 
although  the  seal  might  never  have  belonged  to  him,  and  might  have  been 
fixed  to  the  parchment  prior  to  its  engrossment ;  and  this  gradually  gave 
rise  to  the  present  loose,  and  senseless,  and  unsatisfactory  mode  of  authen- 
tication by  seal.  The  safeguards  are  removed  ;  but  the  contract  retains 
all  its  original  force  and  vitality.  (£)  It  now  rarely  happens,  that  the  party 
executing  a  deed  actually  seals  it  with  his  own  hands,  or  with  his  own  seal. 
The  seal,  which  is  usually  some  old  wafer  stamp,  or  a  button,  is  fixed  or 
compressed  on  the  deed  by  the  person  professionally  employed ;  the  exe- 
cuting party  merely  acknowledging,  in  the  presence  of  witnesses,  the  seal 
to  be  his  seal.  "  If  a  stranger  seal  a  deed,  by  allowance  or  command- 
ment precedent,  or  agreement  subsequent  of  him  that  is  to  seal  it,  before 
the  delivery  of  it,  it  is  as  well  as  if  the  party  to  the  deed  did  seal  it  him- 
self, and  therefore  if  another  man  seal  a  deed  of  mine,  and  take  it  up  after 
it  is  sealed,  and  do  deliver  it  as  my  deed,  this  is  said  to  be  a  good  agree- 
ment to  and  allowance  of  the  sealing,  and  so  a  good  deed.  And  if  the 
party  seal  a  deed  with  a  seal  that  is  not  his  own  seal,  or  with  a  stick,  (!) 
or  any  such  like  thing  which  doth  make  it  a  print,  it  is  good;  and  although 
it  be  a  corporation  that  doth  make  the  deed,  yet  they  may  seal  with  any 
seal  besides  their  common  8681."  (c)  It  has  been  held  also  that  one  and 
the  same  seal  may  be  the  seal  of  half  a  dozen  persons  at  the  same  time. 
Thus,  where  one  of  two  partners,  in  the  presence  of  the  other,  and  by  his 
authority,  sealed  a  deed  for  them  both,  but  there  was  but  one  seal,  and  the 
seal  did  not  appear  to  have  been  put  twice  upon  the  wax,  it  was  held  that 
the  execution  by  the  one  partner  operated  as  the  execution  of  both,  upon 
the  authority  of  Lord  Lovelace's  case,  where  it  was  said,  "  that  if  one  of 
the  officers  of  the  forest  put  one  seal  to  the  rolls  by  assent  of  all  the  ver- 
derers  and  other  officers,  it  is  as  good  as  if  every  one  had  put  his  several 
seal ;  as  in  case  divers  men  enter  into  an  obligation,  and  they  all  consent, 

Joannes  E.  recognovit  in  cancellarft   regis  se  (a)  QlanvilU  by  B tames,  p.  262,  268. 

amiause  sioillum  sunm,  et  petit  quod  dicto  sigillo  (6)  11  Co.  27  b. ;  Co.  Litt  171  b. 

deinceps  nan  habeatnr  fides.    Dugd.  Antiq.  War-  (c)  Sheppard's  Touchstone,  chap.  4. 
-wick,  p.  673. 
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and  set  but  one  seal  to  it ;  it  is  a  good  obligation  of  them  all."  (d)  But 
they  must  all  be  actually  present  consenting  to  the  act ;  otherwise  the 
execution  is  not  good."  (e)  The  sealing,  or  the  acknowledgment  of  the 
seal,  must  be  made  after  the  deed  has  been  written,  and  before  its  delivery ; 
for  if  a  blank  piece  of  paper  or  parchment  be  sealed  and  delivered,  and 
afterwards  written  upon,  it  is  no  deed ;  (/)  and  if  indorsements  or  sche- 
dules are  written  or  annexed  to  deeds  after  their  execution,  the  deed  must 
be  re-sealed  and  re-delivered  or  the  subsequent  addition  to  the  contract 
will  be  nugatory  and  invalid,  (g)  It  has  been  held,  that  a  bail  bond, 
which  had  been  executed  before  the  condition  was  filled  up,  was  absolutely 
null  and  void,  (A)  and  that  a  deed  of  conveyance  or  transfer  of  shares, 
executed  by  the  proprietor  of  such  shares,  with  the  name  of  the  purchaser 
in  blank,  and  handed  over  by  him  to  the  plaintiff,  by  whom,  on  the  sale  of 
such  shares  to  the  defendant,  the  defendant's  name  was  inserted  as  such 
purchaser,  was  void,  (t) 

Delivery. — The  delivery  of  a  deed  maybe  made  either  by  the  acts  of  the 
parties  or  by  express  words,  it  being  sufficient,  if  the  parties  testify  in  any 
clear  and  unequivocal  manner,  their  intention  of  delivering  the  instrument 
as  their  deed.  "  It  may  be  made  by  the  party  himself  that  doth  make  the 
deed,  or  by  any  other,  by  his  appointment,  or  authority  precedent,  or 
assent,  or  agreement  subsequent  ;(£)  and  it  has  been  held  that  circum- 
stances alone  may  be  equivalent  to  a  delivery  where  no  actual  delivery  can 
be  proved,  for  where  the  party  to  a  deed  was  shown  to  have  acted  under 
the  instrument,  and  to  have  done  a  variety  of  things  confirmatory  of  the 
contract,  Lord  Mansfield  held  that  the  acts  so  done  amounted  to  an 
acknowledgment  of  the  delivery  of  the  deed.(/)  But  the  mere  manual 
delivery  or  handing  over  of  a  sealed  contract,  unaccompanied  by  evidence 
of  the  intention  of  the  party  to  deliver  it  as  his  deed,  will  not  be  sufficient 
to  impart  to  the  contract  the  character  and  effect  of  a  deed;(w)  and  if  it 
should  appear  that  the  contract  was  delivered  conditionally,  and  not  with 
a  view  of  its  immediately  taking  effect  as  a  deed,  it  is  said  to  be  delivered 
as  an  escrow,  and  an  action  cannot  be  maintained  upon  it  until  the  con- 
dition has  been  performed. 

Delivery  of  a  deed  as  an  escrow. — "  It  is  now  settled,"  though  the  law 
was  otherwise  in  ancient  times,  as  appears  by  Sheppard's  Touchstone,  that 
in  order  to  constitute  the  delivery  of  a  deed  as  an  escrow,  it  is  not  neces- 
sary that  it  should  be  done  by  express  words,  but  you  are  to  look  at  all  the 
facts  attending  the  execution, — to  all  that  took  place  at  the  time,  and  to 

(d)  BaUy.  DnnstervilU,  4  T.  R.  313.  The  King  (*)  HibblewkiU  y.  M.  Morine,  6M.&W.  200. 
v.  Longnor,  4  B.  &  Ad.  647.  (i)  Shep.  Touch.  1  ch.  4.  p.  57. 

(e)  Harrison  v.  Sytes,  7  T.  R.  207.  {I  >  Ooodright  v.  Straphan,  Cowp.  201 ;  Co. 
(/)  Perkin*,  §  118,  Com.  Di*.  Fait.  A.I.  Litt,  36 ;  2  Rolle  Abr.  26  ;  Vin.  Abr.  Faits.  (K.) 
{g)  Week*  v.  Maillardet,  14  East,  570.  (m)  Stanton  v.  Chamberlain,  Ow.  95  ;  Cro.  K. 
(A)  PovtU  v.  Duff,  3  Campb.  181.  122  s.  c. 
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the  result  of  the  transaction ;  and  therefore  though  it  is  in  form  an  absolute 
delivery,  if  it  can  reasonably  be  inferred  that  it  was  delivered  not  to  take 
effect  as  a  deed  till  a  certain  condition  was  performed,  it  will  nevertheless 
operate  as  an  escrow,"  (n)  and  will  not  consequently  have  the  character  and 
effect  of  a  deed  until  the  event  has  happened,  or  the  precedent  condition 
has  been  performed,  (o). 

Attestation  by  witnesses. — The  most  useful  formality  attending  the 
making  of  a  deed,  now  that  the  practice  of  sealing  has  become  a  mere 
empty  form,  is  the  attendance  of  witnesses  to  attest  the  execution  of  the 
contract  Their  presence  is  not  essential  to  the  validity  of  the  deed,  but 
is  generally  requisite  to  establish  the  fact  of  the  sealing,  or  of  the  acknow- 
ledgment thereof,  and  of  the  due  performance  of  those  ceremonies  and 
circumstances  which  are  required  by  law  to  constitute  a  valid  execution  of 
the  instrument ;(/?)  and  here  it  may  be  observed,  as  it  has  been  made  the 
subject  of  express  judicial  determination,  that  the  mere  placing  of  a  seal 
to  a  written  contract  will  not  make  the  contract  a  deed.  Thus,  where  an 
action  of  assumpsit  had  been  brought  upon  certain  articles  of  agreement, 
which,  when  produced,  were  not  only  signed  by  the  parties,  but  had  a  seal 
opposite  to  each  signature,  it  was  contended  that  the  plaintiffs  ought  to  be 
nonsuited,  as  they  should  have  declared  upon  a  deed,  but  it  appeared  that 
the  seals  had  been  affixed  to  the  document  through  ignorance  and  by  mis- 
take :  and  it  was  accordingly  held,  that  the  placing  of  a  seal  opposite  to 
the  name  of  the  party,  though  evidence  of  a  deed  and  one  of  the  formali- 
ties belonging  to  it,  was  not  to  be  taken  as  conclusive.  If  the  parties  did 
not  mean  to  contract  by  deed,  and  had  made  use  of  the  seal  in  ignorance 
of  its  legal  effect,  the  contract  would  have  the  force  and  effect  only  of  a 
common  agreement,  (q)  It  would  be  advisable,  indeed,  in  all  cases  to 
require  strict  proof  that  the  seal  attached  to  a  written  contract  was  affixed 
thereto  and  acknowledged  by  the  party,  and  that  the  contract  was  delivered 
with  the  intention  of  giving  to  the  instrument  the  character  and  effect  of  a 
deed,  inasmuch  as  the  contract,  though  bad  as  a  deed,  might  yet,  under 
certain  circumstances,  be  good  as  a  common  agreement  or  simple  con- 
tractor) 

Deeds  inter  partes  and  deeds  poll. — When  a  deed  is  made  between 
several  persons,  it  is  called  a  deed  inter  partes,  and  also  an  indenture. 
When  it  is  made  by  one  person  alone,  it  is  called  a  deed  poll.  The 
indenture  or  deed  indented  takes  its  name  from  the  ancient  practice  of 
writing  as  many  copies  or  parts  of  the  deed  as  there  were  parties  on  one 

(»)  Parke,  B ,  Bowier  r.  Burdetin,  11  M.  &  &  P.  570 ;  Garrett  v.  Lister,  Lev.  25. 

W.  147.  (g)  Clement  v.  Gunhouse,  5  E«p.  82,  83  ;  Good- 

(o)  Johnson  t.  Baker,  4  B  fit  Aid.  440  ;  Mur-  right  r.  Grwory,  Lofft.  339  ;  Davidson  v.  Cooper, 

raw  ▼.  Earl  of  Stair,  2  B.  &  C.  82;  Perk.,  sect.  11  M.  &  W.  778.  13  M.  &  W.  343. 

137.  (r)  The  King  v.  Ridgewelt,  9  D.  &  R.  678,  6 

(p)  The  King  v.  Longnor,  4  B.  fit  Ad.  647,  B.  &  0.  665,  s.  c. ;  Hunter  v.  Parker,  7  M.  &  W. 

IN  &M.  576  s.  c. ;  Burling  v.  Paterson,  9  C.  322. 
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large  sheet  of  parchment,  in  order  that  each  party  might  have  his  part, 
and  then  cutting  them  off  in  a  notched  or  wavy  line,  by  which  means  they 
could  at  any  time  be  compared  together  and  identified.  The  deed  poll 
was  so  called,  because  the  paper  was  polled  or  cut  even,  there  being,  as 
there  was  only  one  party  to  the  deed,  no  necessity  for  a  counterpart.  It 
was  anciently  called  "charta  de  una  parte."  All  the  parts  of  a  deed 
indented  in  judgment  of  law  do  make  up  but  one  deed,  and  every  part  is 
of  as  great  force  as  all  the  parts  together,  and  they  are  esteemed  the 
mutual  deeds  of  either  party,  and  either  party  may  be  bound  by  either  part 
of  the  same.  It  is  not  necessary  that  all  the  parts  should  be  sealed  and 
delivered  by  all.  If,  for  example,  there  be  two  parts,  and  the  one  party 
seal  the  one,  and  the  other  the  other,  then  it  is  the  deed  of  both,  for  the 
two  constitute  but  one  deed  in  law.  The  most  numerous  class  of  deeds 
poll  are  bonds  and  obligations,  which  comprise  every  species  of  written 
acknowledgment,  undertaking,  or  engagement,  sealed  and  delivered  as  a 
deed,  whereby  a  man  either  vouches  for  or  binds  himself  to  the  truth  of 
any  particular  state  of  facts,  or  engages  with  another  by  any  intelligible 
form  of  words  to  do  or  not  to  do  any  particular  act  or  thing.  (*)  He  that 
makes  the  deed  is  called  the  obligor,  and  he  to  whom  it  is  made  is  called 
the  obligee.  Bonds,  obligations,  and  all  kinds  of  deeds  poll,  are  further 
distinguished  from  deeds  inter  partes  from  there  being  no  mutuality  of 
contract  or  obligation.  Several  persons  may  become  bound  to  one  person, 
or  one  person  to  several ;  but  the  engagement  is  all  on  one  side,  nothing 
being  contracted  for  or  given  on  the  other,  while  in  the  case  of  the  deed 
inter  partes,  there  is  a  mutual  contract  and  agreement  between  the 
several  persons  who  are  made  parties  to  the  deed. 

To  the  forms  and  ceremonies  established  by  the  common  law  for  the 
due  authentication  and  establishment  of  deeds,  the  legislature  has  added 
the  necessity  of  inrolment  in  the  case  of  deeds  of  bargain  and  sale  of 
manors,  lands,  tenements,  &c,  transferring  any  estate  of  inheritance  or 
freehold  from  one  person  to  another,  or  creating  a  use  in  lands,  &&,(?) 
also  of  all  deeds  of  conveyance  of  lands  to  charitable  uses,(w)  deeds 
granting  annuities  or  rent  charges,  as  presently  mentioned,  (x)  and  the 
necessity  of  registration  in  the  case  of  deeds  of  conveyance  affecting  any 
honours,  manors,  lands,  tenements,  &c,  in  the  counties  of  York  and 
Middlesex,  (y) 

Effect  of  alteration  of  a  deed. — If  a  deed  after  delivery  is  altered  in 
any  material  point,  whether  the  alteration  be  made  by  the  party  holding 

(*)  Co.  Litt.  229  a.,  229  b.,  330  a.,  330  b. ;  (u)  9  Geo.  2,  c.  36 ;  Doe  v.  Munro,  12  M.  & 
Shep.  Touch,  p.  50 ;  Madox,  p.  28,  29.  W.  845. 

(t)  27   Hen.   8,  c.  16,    extended  to  Counties  (x)  Post,  Few  v.  Backhoute,  8  Ad.   &  B.  789: 

Palatine  by  5  Eliz.  c.   26.     See  Crabb't  Dig.  of     EarU  v.  Browne,  10  Ad.  &  E.  412. 
the  Statutes,  tit.  Inrolmhnt.  (y)  2  &  8  Anne,  c.  4  ;  6  Anne,  c.  35 ;  7  Anne, 

c.  20 ;  8  Geo.  2,  c.  6 ;  25  Geo.  2,  c.  4,  pott 
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the  deed  or  seeking  to  enforce  it,  or  by  a  stranger,  the  deed  thereby  be- 
comes void,  as  against  the  party  fraudulently  intended  to  be  affected  by 
the  alteration;^)  and  if  material  blanks  purposely  left  in  the  deed  are 
filled  up  after  the  deed  is  executed  with  the  assent  of  all  the  parties  to 
the  instrument,  the  deed  must  be  redelivered,(a)  and  must  have  a  fresh 
stamp,  (b).  An  estate  or  interest  once  granted  by  deed  will  not,  however, 
be  destroyed  or  affected  by  the  subsequent  alteration  or  destruction  of  the 
instrument  under  which  it  was  created,  (c) 

Deed*  requiring  a  consideration  in  equity. — It  has  previously  been 
mentioned  that  there  are  certain  deeds  intended  to  pass  estates  in  land 
under  the  statue  of  uses,  which  from  an  exception  to  the  general  rule  of 
law,  that  no  cause  or  consideration  is  essential  to  the  validity  of  a  contract 
under  seal.  These  are  a  bargain  and  sale  of  lands  and  a  covenant  to 
stand  seised  to  a  use,  and  the  necessity  of  a  consideration  to  give  effect 
at  law  to  these  deeds,  has  arisen  in  the  following  manner.  On  the  intro- 
duction into  England  of  the  doctrine  of  uses  by  the  clerical  chancellors 
of  ancient  times,  it  was  held  that  when  a  man  had  sold  land  for  money, 
without  making  a  formal  conveyance  of  the  land  by  livery  of  seisin  or 
delivery  of  the  possession  thereof  to  the  vendee,  (which  was  necessary  by 
the  common  law  in  order  to  transfer  the  property  to  the  latter,)  the  right 
to  take  the  profits  or  "  the  use  of  the  land  "  passed  in  equity  to  the  vendee, 
the  vendor  being  considered  by  the  Court  of  Chancery  a  trustee  for  the 
vendee,  and  accountable  to  him  for  the  receipt  of  the  rents  and  profits. 
But  in  order  to  constitute  a  bargain  and  sale  in  equity  so  as  to  raise  the 
use,  money  must  have  been  paid  by  the  vendee  for  the  land,  and  when 
bargains  and  sales  were  made  by  deed  inrolled,  pursuant  to  the  stat  27 
Hen.  8,  chap.  16,  this  doctrine  continued  to  be  upheld,  and  although  the 
deed  testified  the  fact  of  a  bargain  and  sale,  yet  the  document  was  con- 
sidered by  the  Court  of  Chancery  to  be  invalid  and  ineffectual,  unless  it 
was  either  averred  in  the  deed,  or  could  be  proved  by  extrinsic  evidence, 
that  a  pecuniary  consideration  had  been  given  for  the  land.(d)  The  same 
idea  was  transplanted  from  the  courts  of  equity  into  the  courts  of  law, 
when  the  latter  were  compelled  to  take  cognizance  of,  and  to  give  effect  to, 
uses,  under  and  by  virtue  of  the  statute  of  uses;  (27  Hen.  8,  chap.  10, 
transferring  the  possession  of  the  land  to  the  person  who  had  the  use ;) 
but  it  has  been  worn  down  by  legal  rules  and  legal  decisions,  to  a  mere 
shadow.  It  has  been  held,  for  instance,  in  courts  ©/"law,  that  a  pecuniary 
consideration  of  one  penny  is  sufficient  to  raise  the  use  in  the  case  of  a 

(r)  Pigott's  case,  11  Co.  27  a.  ;  Davidson  v.  J.  C.  P.  170,  8  Sc.  N.  R.  323. 
Cooper,  11  M.  &  W.  799.     As  to  the  alteration  of         (b)  French  v.  Patton,  9  East,  851. 
an  awabd  under  seal,  see  Henfree  v.  Bromley,  6  (c)  Bolton   v.     Bishop   of  Carlisle,  2  H.  Bl. 

East,  312 ;  West  r.  Steward,  14  M.  &  W.  47.  264,  4  B.  &  Aid.   677.     Davidson  v.  Cooper,  11 

(a)  Martkam   r.  Gonaston,   9  East,  354  n. ;  M  &  W.  800. 
I/tulson  v.   Retell,  5  Bing.  ?68 ;  HaU  v.  Chand-  (d)  Sanders  on  Uses,   46,  47,  49 ;  Jones  v. 

less,  4   Bing.    123 ;   Kale  v.    Wheeler,  13   Law  Morley,  1  Baym.  290. 
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bargain  and  sale  of  a  freehold  interest  in  land,(*)  and  the  reservation  of  a 
pepper  corn  rent,  in  the  case  of  a  bargain  and  sale  of  a  term  of  years.  {/) 
And  if  the  consideration  is  stated  upon  the  face  of  the  instrument,  the 
deed  of  bargain  and  sale  is  valid  and  effectual,  though  the  averment  may 
be  false,  for  no  evidence  can  be  admitted,  as  before  mentioned,  to  contra- 
dict the  deed.(^r) 

In  the  covenant  to  stand  seised  to  a  use,  the  Court  of  Chancery  also 
required  some  good  consideration,  such  as  blood,  or  kindred,  or  marriage, 
before  it  would  interfere  to  give  the  covenantee  the  use  of  the  land,  and 
the  courts  of  law  consequently,  in  expounding  and  giving  effect  to  uses 
under  the  statute  of  Hen.  8,  would  not  suffer  the  deed  to  operate  as  a 
transfer  of  the*property  to  the  covenantee,  unless  there  had  been  such  a 
consideration  as  was  required  in  Chancery  to  raise  the  use,  or  some  pecu- 
niary consideration  had  been  given  for  the  land,  in  which  last  case  they 
gave  effect  to  the  covenant  as  a  deed  of  bargain  and  sale.     This  notion  of 
a  consideration  in  the  case  of  deed  is  entirely  a  creature  of  equity,  "  you 
shall  never  find  a  reason  for  it  to  the  world's  end  in  the  law." (A)     It 
sprung  up  concurrently  with,  and  to  a  certain  extent  formed  the  ground- 
work of  the  doctrine  of  uses,  and  appears  to  have  been  pushed  by  courts 
of  equity  far  beyond  its  proper  limits.     In  the  early  periods  of  our  legal 
history,  for  example,  a  gift  or  grant  of  land,  or,  as  it  was  called,  after  the 
introduction  of  feuds,  "  a  feoffment,"  (from  the  verb  feoffare  or  infeudare, 
to  give  one  a  feud  or  fee,)  preceded  or  followed  up  by  livery  of  seisin  or 
delivery  of  the  possession  of  the  land  to  the  grantee  or  feoffee  in  the  pre- 
sence of  witnesses,  operated  as  a  complete  transfer  of  the  property  so  as 
to  give  the  grantee  or  feoffee  the  possession  of  the  land  or  the  feud,  and 
the  enjoyment  of  the  rents  and  profits  thereof.     After  the  introduction  erf 
uses,  however,  it  was  held  that  if  there  had  been  no  consideration  for  the 
•feoffment,  there  was  a  resulting  use  for  the  benefit  of  the  grantor,  although 
the  feoffment  was  made  by  deed,  so  that  the  grantee  or  feoffee  was  no 
longer  seised  of  the  land  to  his  own  use,  but  was  compelled  by  the  Court 
of  Chancery  to  hold  the  land  for  the  benefit  of  the  grantor,  and  was  made 
accountable  to  the  latter  for  the  receipt  of  the  rents  and  profits,  "  and  the 
reason,"  we  are  told,  "  seems  to  be  this :  When  a  man  made  a  feoffment 
in  fee  without  consideration,  whereby  the  feoffee  came  into  the  land  for 
nothing,  it  was  thought  very  reasonable   and  equitable  that  the  feoffee 
coming  to  a  considerable  estate,  without  giving  anything  in  exchange  for 
it,  should  stand  seised  to  the  use  of  the  feoffor ;  it  not  being  imagined 

(e)  Step.  Touch.,  511,  514  ;  Gilbert  by  Sug-  son  v.  Hanway,  2  P.  Wms,  208 :   Villert  v.  Bla- 
den, 92,  243,  408.  mont,  Dyer,  146  b.  ;  Sanders  on  Uses,  p.    46,   47 

(/)  Barker  v.   KeaU,  2  Mod.   249 ;  1  Preem.  49 ;  Rownlrce  v.  Jacob,  2  Taunt  141  •  Baker  r 

249,  s.  c.  ;  2  Ventr.  35,  s.  c.  Dewy,  1  B.  &  C.  707. 

(g)  Gilbert.  91,  96;  Fisher  v.   Smith,  Moore,  (A)  Bacon  on  Uses,  by  Howe,  p.  14. 
570 ;  Peacock  v.  Monk,  1  Ves.  senr.  127 ;  Clark- 
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that  any  man  would  give  away  an  estate  without  any  consideration  for 
it-(i)  The  result  of  this  profound  doctrine  has  been  to  render  a  gift  of 
land  through  the  medium  of  the  ancient  charter  of  feoffment  with  livery 
of  seisin  of  no  legal  force  or  effect  at  all;  for,  by  the  statute  of  uses,  (27 
Hen.  8,  chap.  10,)  the  legal  estate,  the  very  instant  that  it  reaches  the 
feoffee,  follows  the  resulting  use  to  the  feoffor,  and  being  united  to  that 
according  to  the  statute,  the  feoffor  is  seised  precisely  as  before  \(k)  But 
here  again,  if  the  use  is  declared  upon  the  face  of  the  deed,  the  equitable 
doctrine  of  the  resulting  use  is  at  once  rebutted,  for  nothing  can  be  in- 
tended contrary  to  the  deed.  I£  therefore,  the  feoffor,  by  express  words 
in  the  deed,  gave  the  land  to  the  feoffee  and  his  heirs  to  the  use  of  the 
feoffee  and  his  heirs,  then  the  right  to  the  land  was  in  the  feoffee  "  by 
reason  of  the  express  use  contained  in  the  deed ;"  and  the  latter  became 
immediately,  by  force  of  the  statute,  complete  owner,  both  at  law  and  in 
equity !(/) 


SECTION  II. 

ON    SIMPLE    CONTRACTS   AND   THE    CONSIDERATION   NECESSARY    TO    SUPPORT 

THEM. 

Breach  of  Promise.—  In  order  to  maintain  an  action  for  the  breach  of  a 
promise  or  undertaking  not  under  seal,  the  party  making  the  promise  must 
have  obtained  some  advantage,  or  the  party  to  whom  it  is  made  must  have 
suffered  some  loss,  or  sustained  some  injury  and  inconvenience,  in  conse- 
quence of  the  making  and  acceptance  of  the  promise.  This  rule  has  been 
wisely  established  by  the  law  for  the  purpose  of  protecting  weak  and 
thoughtless  persons  from  the  consequences  of  rash,  improvident,  and 
inconsiderate  engagements,  (a)  When  the  advantage  is  all  on  one  side, 
the  transaction  ought  to  be  regarded  with  doubt  and  suspicion,  and  when 
we  reflect  upon  the  hasty  and  imprudent  promises  and  declarations  which 
are  frequently  made,  on  the  imperfection  of  language,  the  loose  way  in 
which  people  are  apt  to  express  themselves,  and  the  misconstruction  and 
misunderstanding  which  consequently  ensue,  we  must  admit  that  it  is  right 

(t)    Gilbert  415,  416;  Shep.  Touch,   ch.   24;  promissiones  serins,  meditates  et  utiles,  ab  inconsi- 

VUUrs  v.  Beamont,  Dyer,  146  b. ;  Vin.  Ab.  Uses,  deratis,  temerariis  atque  inutilibiw,  cum  quis  non 

(F.)  (G.  4.)  dispositive,  ut  loquuntur,  nee  serio,  sed  vel  nana- 

(i)  Vin.  Ab.  Uses,  (X.  a.)  (Y.  a.)  tive,  vel  per  jocum,  etaliud  agens  aliquid  pronun- 

(/)  Bacon,  14  ;  Tippen  v.  Cozen,  4  Mod.  381;  tiat,  ut  ex  illis  tantum,  non  ex  his  obligatio  et 

1  Baym.  38;  Sander*  on  Uses,  203;  Anderson,  actio  narrator. — Vinnius,  p.   661.     Eastwood*. 

p.  37,  xct.  Kenyon,  11  Ad.  &  E.,  450,  451.     Story  on  Bail- 

(a)   Tantum  meminerimus,  distinguendas  esse  mente,  120, 121. 
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and  proper  that  courts  of  law  should  decline  to  enforce  mere  gratuitous 
promises,  unless  the  parties  take  care  to  clothe  them  with  those  solemn 
legal  formalities  which  are  presumed  to  manifest  due  deliberation  and 
reflection. 

Gratuitous  promises  and  undertakings  not  clothed  with  the  formalities 
prescribed  by  the  civil  law  to  render  them  legally  binding,  were  termed 
naked  engagements,  and  did  not  induce  any  legal  rights,  for  it  was  thought 
better,  we  are  told,  to  let  such  contracts  rest  upon  the  mere  integrity  and 
good  faith  of  the  parties  who  contracted  them,  than  to  subject  them  to 
the  compulsory  authority  of  the  law.  (ft)  They  were  thus  defined  by  the 
civilians.  A  naked  promise  is,  that  where  no  cause  for  the  undertaking 
exists  beyond  the  mere  undertaking  itself,  but  where  a  cause  for  it  is  con- 
joined with  the  undertaking,  then  it  becomes  a  binding  obligation,  and  an 
action  will  lie.(c)  Bracton,  who  wrote  temp.  Hen.  III.,  is  the  first  of  our 
lawyers  who  marks  the  distinction  as  existing  in  the  English  law.  He 
treats  of  naked  promises  and  promises  clothed  with  a  consideration,  and 
advocates,  in  the  language  of  the  civilians,  the  well-known  principle  "  ex 
nudo pacto  non  oritur  actio  "(d)  In  "Doctor  and  Student,"  it  is  observed, 
"  A  nude  or  naked  promise  is  where  a  man  promiseth  another  to  give  him 
certain  money  such  a  day,  or  to  build  a  house,  or  to  do  him  such  certain 
service,  and  nothing  is  assigned  for  the  money,  for  the  building,  nor  for 
the  service;  these  be  called  naked  promises,  because  there  is  nothing 
assigned  why  they  should  be  made ;  and  I  think  no  action  lieth  in  those 

cases,  though  they  be  not  performed Also  if  I  promise  to 

another  to  keep  him  such  certain  goods  safely  to  such  a  time,  and  after  I 
refuse  to  take  them,  there  lieth  no  action  against  me  for  it ;  for  if  the 
promise  be  so  naked,  that  there  is  no  manner  of  consideration  why  it 
should  be  made,  then  is  a  man  not  bound  to  perform  it,  for  it  is  to  sup- 
pose that  there  was  some  error  in  the  making  of  the  promise."  (i)  A 
promise  to  give  any  particular  thing,  such  as  a  horse,  or  a  colt,  or  a  watch, 
to  another,  unaccompanied  by  an  actual  transfer  or  change  of  possession, 
is  a  mere  nudum  pactum,  and  cannot  be  enforced  by  compulsion  of  law. 
"  In  order  to  transfer  property  by  gift,"  observes  Abbott,  C.  J.,  "  there 
must  either  be  a  deed  or  instrument  of  gift,  (under  seal,)  or  there  must 
be  an  actual  delivery  of  the  thing  granted  to  the  donee."  {/)  A  promise 
by  one  man  to  pay  a  debt  already  incurred  by  another  is  a  nudum 
pactum,  and  so  also  is  a  promise  by  a  creditor  to  accept  less  than  the  full 

(b)  Yin.  Com.  de  Instil  658,  ed.  1 755.  actio.    Bracton  de  legibus,  lib.  3,  cap.  1,  fbl.  99 ; 

(c)  Nudum  pactum  est  abi  nulla  subest  causa     ed.  1569. 

prater  conventionem ;  sed  ubi  subest  causa,  fit  oh-  (e)  Doctor  and  Student,   Dial.    2,  chap.  24  ; 

ligatio,  et  parit  actionem.— Plowd.  309  a.,  Vin-  Shep.  Touch.   224,  225 ;  JStsee  v.  Outward,  5  T. 

ntw,  p.  659.  B.  143,  148. 

(d)  Pacta  et  conventa  nuda  sunt  aliquando,  (/)  Irons  v.  Smallpiece,  2  B.  &  Aid.  551.  By 
aliquando  yestita,  quae  si  nuda  fuerint,  exinde  non  the  civil  law  gifts  were  required  to  be  publicly 
sequitur  actio,  quia  ex  nudo  pacto  non  nascitur  registered.  Cod.  lib.  8,  tit  54.  Dig.  lib.  42,  tit  8. 
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amount  of  an  ascertained  debt,  or  to  give  time  for  the  payment  thereof. 
Thus,  a  receipt  signed  by  the  plaintiff  for  the  sum  of  17/.  10*.  0d.,  in  full 
satisfaction  and  discharge  of  a  debt  of  50/.,  was  held  to  be  totally  inope- 
rative. "  It  cannot  be  pretended,"  observes  Lord  Ellenborough,  "  that  a 
receipt  of  part  only,  though  expressed  to  be  in  full  of  all  demands,  must 
have  the  same  operation  as  a  release  under  seal.  It  is  impossible  that 
acceptance  of  17/.  10*.  0d.,  is  an  extinguishment  of  a  debt  of  50/.  There 
must  be  some  consideration  for  the  relinquishment  of  the  residue :  some- 
thing collateral  to  show  a  possibility  of  benefit  to  the  party  relinquishing 
his  further  claim,  otherwise  the  agreement  is  nudum  pactum  "(g)  A 
promise  to  pay  money  to  a  person  not  entitled  to  receive  it,  is  a  nudum 
pactum,  and  no  action  will  lie  for  the  non-performance  of  the  promise. (k) 
If  an  heir  promise  to  pay  the  bond  of  his  ancestor,  when  the  heir  is  not 
bound  by  the  bond,  this  is  a  nudum  pactum,  and  cannot  be  enforced. 
So,  also,  is  a  promise  by  a  widow  to  pay  her  husband's  debts,  or  to  pay  a 
note  given  by  her  when  under  coverture,  (i)  A  promise,  on  the  abandon- 
ment of  an  immoral  connexion  with  a  woman,  to  pay  her  a  sum  of  money, 
or  an  annuity,  in  consideration  that  she  will  thenceforth  lead  a  good  and 
virtuous  life,  is  a  nudum  pactum,  and  cannot  be  enforced,  although  the 
woman  may  have  been  seduced  by  the  promisor. (£)  And  where  a  specific 
sum  is  fixed  as  the  price  of  goods  sold  and  delivered,  or  an  agreed  remu- 
neration for  work  and  services,  a  subsequent  promise,  without  any  new 
consideration,  to  pay  an  additional  sum  for  the  same  work  or  the  same 
services  is  a  nudum  pactum.(l) 

A  promise  or  agreement  to  make  a  duty  of  a  limited  nature  more  exten- 
sive, and  to  undertake  a  greater  liability  than  is  imposed  by  law  upon  the 
party  making  the  promise,  is  a  nudum  pactum,  unless  there  be  some  fresh 
consideration.  The  promise  of  an  executor  or  administrator,  for  ex- 
ample, to  pay  the  debt  of  his  testator  or  intestate,  or  of  a  husband  to 
pay  the  debt  of  his  wife  incurred  by  her  previous  to  the  marriage,  (m) 
does,  in  no  degree,  alter  or  extend  their  several  liabilities.  The  executor 
in  the  first  case  does  not  render  himself  personally  liable,  but  is  only 
chargeable  to  the  amount  of  his  assets :  and  the  husband,  in  the  second 
case,  cannot  be  sued  alone,  but  must  be  sued  jointly  with  his  wife,  just  the 
same  as  if  no  such  promise  had  been  made. 

Insufficient  and  nugatory  considerations — Neither  "  love  and  affection," 

(a)  Fiick  t.  Sutton*  5  East  232.     Lodge  ▼.  Fabian  y.  Plant,  1  Show.  178. 

Diau, 3  B.  &  Aid.  611,  615.     PinnelVs  case,  5  (i)  Binnington  ▼.    WaUis,  4B.&  Aid.,  650. 

Co.  117  a.  117  b.    Cooper  t.  Phillips,  1  C.  M.  &  '  Parke,  B.,  Jennings  y.  Brown,  9  M.  &  W.  501. 

B.  640.    Dixon  y.  Clarke,  16  Law,  J.  G.  P.  237.  Beaumont  v.  Reeve,  15  Law  J.,  Q.  B.,  142. 

Bat  a  negotiable  security  may  be  a  satisfaction  of  a  (I)  Harris  y.  Watson,  Peake  R.  102.  Brown  y. 

for  a  larger  amount     Store*  y.   Tripp,  15  Crump,  1  Harsh,  567.    Newman  r.  Walters,  3 


I*w  J.  Bzch.  324.  B.  &  P.  612. 

(&)  Clay  t.  Willis,  1  B.  &  G.  364.  (m)  Pearson  y.  Henry,  5  T.  R.  6.    Bann  t. 

(t)  Barber  t.  Fox,  2  Sao  ad*  135,  137,   b.  1  Hughes,  7  T.  E.  350,  n.     Mitchinson  y.  Hewson, 

Vent  159.  a  c     Void  ▼.  Xee,  1  Str.  94.     Good-  ib.  348. 
win  t.  WiUoughby,  Latch  142.     Poph.  177,  s.  c. 
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nor  "  friendship,"  nor  any  mere  moral  duty  or  obligation,  nor  any  volun- 
tary courtesy,  constitute  a  sufficient  cause  or  consideration  for  the  fulfil- 
ment by  coercion  of  law  of  an  undertaking  or  promise  not  under  seal,  (n) 
The  moral  obligation  which  a  parent  is  under  to  provide  for  his  child,  im- 
poses on  him  no  liability  to  pay  the  debts  incurred  by  the  child,  and  he 
cannot  be  made  liable  in  respect  thereof,  unless  he  has  given  the  child 
authority  to  incur  them,  or  has  contracted  to  pay  them,  (o)  Very  slight 
evidence,  has,  however,  been  held  sufficient,  under  certain  circumstances, 
to  warrant  a  jury  in  inferring  the  existence  of  an  authority  by  a  parent,  so 
as  to  fasten  a  just  liability  upon  the  latter,  (p)  The  mere  putting  an  end  to 
"  certain  disputes  and  controversies,"  is  an  insufficient  consideration  or 
foundation  in  law  for  an  express  promise.  Thus,  in  an  action  of  assump- 
sit, the  declaration  stated  that  disputes  and  controversies  were  pending 
between  the  plaintiff  and  defendant,  as  to  whether  or  not  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  sum  of  money,  and  thereupon,  in 
consideration  that  the  plaintiff  would  then  promise  the  defendant  not  to 
sue  him  at  any  time  for  the  recovery  of  the  sum  so  in  dispute  between 
them,  and  would  accept  from  the  defendant  a  smaller  sum  in  satisfaction 
and  discharge  of  the  same,  the  defendant  promised  the  plaintiff  to  pay  him 
the  smaller  sum  within  a  reasonable  time,  it  was  held  that  the  decla- 
ration was  bad,  as  not  showing  a  sufficient  consideration  for  the  promise. 
"  All  that  is  stated,"  observes  Lord  Abinger,  C.B.,  "  is,  that  disputes  and 
controversies  were  pending,  as  to  whether  or  not  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain  sum  of  money.  .  .  .  the  mere  ex- 
istence of  a  dispute  forms  no  consideration  for  a  promise."  (q) 

The  performance  of  an  act  which  the  party  is  under  a  legal  obligation 
to  perform,  cannot  constitute  a  good  consideration  for  a  promise.  "  I£" 
for  example,  "  a  debtor,  being  bound  by  law  to  give  up  the  title-deeds  of 
an  estate  to  a  purchaser,  pursuant  to  a  decree  of  sale,  enters  into  an  agree- 
ment with  the  purchaser  to  deliver  them  to  him  on  payment  of  a  sum  of 
money,  the  debtor  is  not  only  without  any  right  of  action  for  enforcing 
such  an  agreement,  but  if  the  money  is  paid,  he  is  himself  subject  to  an 
action  for  the  recovery  of  it  back."  (r)  So,  if  a  debt  is  released  or  dis- 
charged, the  giving  up  of  a  deed  or  collateral  security  originally  deposited 
with  the  creditor  to  secure  the  payment  of  the  debt  cannot  form  a  good 
consideration  for  a  promise,  for,  by  the  release  of  the  debt,  the  security  is 

(n)  Harford  v.  Gardiner,  2  Leon.  80.     EoUi-  P.  697,  s.  c     Baker  t.  Keen,  2  Stark,   501. 

day  v.  Atkinson,  5  B.  &  C.  501 ;  8  D.  &  R.  163.  Blackburn  y.  Mackey,  1  C  &  P.  1.    MchoU  *. 

Cluf  v.  Moore,  1  Sid.  413.  Lampleigh  v.  Braith-  A  Uen,  3  C.  &  P.  36. 

vaite  Hob.  105.  (g)  Edwards  v.  Baugh,  12  Law    J.  (Exch.) 

(o)  Mortimore  t.   Wright,  6  M.   &  W.  482.  427 ;  11  M.  &  W.  641,  8   c.     Kayt  T.    Button, 

Seaborne  v.  Maddy,  9  C.  &  P.  497.     UrmsUm  v.  7  M.  &  Or  807.  8  Sc.  N.  E.  13  Low,  J.  (0.P.) 

Newcomen,  4  Ad  &  E.,  899;  6  N.  &  M.  454,  136,  s.  c. 

».  c.  {*)  Poihier  by  Evans,  p.  25. 

(p)  Lav  v.  Wiikin,  6  Ad.  &  E.  718  ;  1  N.  & 
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released,  and  the  creditor  is  no  longer  justified  in  retaining  it.  (s)  If  a 
debtor,  by  paying  part  of  his  debt,  obtains  from  his  creditor  an  agreement 
to  discharge  the  residue,  such  an  agreement  is  nudum  pactum,  and  totally 
inoperative,  (0  unless  the  debt  be  unliquidated,  or  some  doubt  exists  as  to 
the  exact  amount  due,  (u)  because  the  debtor  is  under  a  legal  obligation  to 
pay  the  whole  demand.  A  promise  to  pay  money  to  a  sheriff  in  considera- 
tion of  his  executing  a  writ,  is  also  nudum  pactum,  and  so,  also,  is  a  pro- 
mise to  pay  money  to  a  witness  regularly  subpoenaed  to  give  evidence  at  a 
trial,  as  a  compensation  for  his  loss  of  time ;  because,  in  each  and  all 
these  cases,  the  parties  are  bound  by  law  to  do  the  acts  in  question,  with- 
out compensation  or  reward,  (or)  It  has  been  held,  also,  that  a  promise  to 
pay  money  to-the  crew  of  a  vessel,  as  an  incitement  to  exertion,  during  a 
storn^  is  a  nudum  pactum,  and  cannot  be  enforced,  because  the  sailor  is 
bound  to  do  his  utmost  to  save  and  preserve  the  vessel,  (y)  but,  if  any  ex- 
traordinary and  additional  services  have  been  rendered  beyond  what  the 
parties  were  in  strictness  bound  to  perform,  there  is  a  sufficient  foundation 
for  the  promise,  and  the  law  will  enforce  its  faithful  performance,  (z) 

A  by-gone  transaction  cannot  be  made  a  good  consideration  for  a  pro- 
mise.    A  servant,  whilst  in  the  execution  of  his  master's  business,  being 
arrested  on  a  charge  of  trespass,  and  imprisoned  in  the  Compter  of  Lon- 
don, two  citizens,  friends  of  the  master,  became  bail  for  the  servant,  in 
order  that  the  business  of  the  master  might  not  go  undone,  and  the  master 
afterwards,  in  return  for  the  friendly  act  so  done  by  them,  promised  to  in- 
demnify them  against  any  loss  they  might  incur  by  reason  thereof.     The 
servant  was  subsequently  condemned  in  a  penalty  and  costs,  and  the  bail 
were  compelled  to  pay  the  amount,  whereupon  they  brought  an  action 
against  the  master  upon  the  promise,  and  obtained  a  verdict ;  but  it  was 
holden,  in  arrest  of  judgment,  that  the  promise  was  a  nudum  pactum,  be- 
cause the  bailment,  which  was  the  consideration  for  it,  was  past  and  exe- 
cuted before  the  promise  was  made,  and  the  promise,  consequently,  could 
not  be  said  to  have  been  founded  upon  it.  (a)     So,  in  all  pleadings,  if  the 
consideration  be  stated  in  the  past  tense,  as  a  by-gone  transaction,  at  the 
time  of  making  the  promise,  it  will  fail  to  support  the  promise.    A  promise, 
for  example,  to  pay  the  plaintiff,  20/.,  in  consideration  that  the  plaintiff 
had  delivered    to    the    defendant    twenty     sheep,     or    a    promise    to 
lend  the    plaintiff   20/.    in    consideration    that  the   plaintiff  had  for- 
ty Oowptr  t.  Green,  7M.&W.  641.  588.     Parke,  B.    Jackson  r.  Cobbin,  8M.&  W. 
to  (hmber  t.  Wane,  1  Str.  425.     PinneWs      797. 
JJ  5  Co.  117,  a.     Fitch  t.  Sutton,  5  Bart,  (y)  Harris  r.  Watson^  Peake  102.    StUh  v. 
*7                                                                         Myrick,  2  Caropb.  817  ;  6  Esp.  129,  8.  c.     New- 

;«)  Wilkinson  t.  Byers,  1  Ad.  &  B.  118,  post      man  v.  Walter $,%B.  &  P  615. 
*».  1  Smith's  Leading  Gases,  p.  147.    Jones  (z)  England  v.  Davidson,  11  Ad.  &  B.  856. 

T-  jr*te,  5  Bing.  N.  C.  851, 856.  (a)  Hunt  v.  Bate,  Dyer  272,  a  ;  I   Roll.  Abr. 

v)  Bridge  r.  Cage,  Cro.  Jac.  103.     Willis  v.       11.     Haytw.  Warren,  2  Str.  933.     Roncorla  v. 

Thomas,  3  Q.  B.  284. 


{«**«*,  4  Moore  300.    CoUins  r.  Godefroy,  1 
*  *  U  956,  957.    Dixon  t.  A  dams,  Cro.  Elis. 
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merly  lent  that  sum  to  the  defendant,  is  a  nudum  pactum,  and  in- 
capable of  sustaining  an  action,  (b)  And  so  is  a  promise  to  pay  the 
plaintiff  140/.  in  consideration  that  the  plaintiff  had  expended  that  amount 
in  the  maintenance  and  education  of  the  defendant,  and  in  the  manage- 
ment and  improvement  of  his  estate,  and  in  the  payment  of  the  interest  of 
a  mortgage  on  it  during  the  defendant's  minority  ;(c)  for  the  thing  having 
been  done  and  executed  before  the  promise  was  made,  cannot  be  said  to 
be  a  consideration  for  it ;  but  if  the  act  has  been  performed  pursuant  to 
the  previous  request  of  the  party  making  the  promise,  then  the  promise 
is  coupled  to  the  consideration  by  the  request,  and  is  not  a  nudum 
pactum.  And  when  the  defendant  has  received  and  retains  the  benefit  of 
the  consideration,  the  law  will  imply  a  request,  or  permit  the  jury  to  infer 
it,  for  the  purpose  of  enforcing  a  meritorious  claim,  (post,  ch.  2,  s.  2^  but 
its  existence  in  law  is  always  essential,  and  must  be  stated  as  a  fact  on  the 
face  of  the  pleadings  in  order  to  support  the  promise  declared  upon. 

Illegal  and  void  considerations. — If  the  cause  or  consideration  is  repug- 
nant to  justice  or  morality,  or  contrary  to  the  policy  of  the  common  law, 
or  the  provisions  of  an  act  of  parliament ;  if  it  tend  to  defraud  the  public 
revenue,  or  injure  the  public  service,  or  facilitate  smuggling,  or  promote 
vice,  or  contravene  the  policy  of  the  bankrupt  and  insolvent  laws,  or  re- 
strain trade  and  commerce,  or  marriage,  it  will  fail,  as  we  shall  presently 
see,  to  support  the  contract  or  promise,  (post,  ch.  3.) 

If  any  part  of  the  consideration  for  the  contract  be  illegal,  it  vitiates  the 
whole  ;(d)  but  if  it  be  void  merely,  and  not  either  malum  prohibitum  or 
malum  in  se,  the  contract  may  be  supported  by  the  residue  of  the  consi- 
deration, if  it  be  good  per  se  and  divisible,  (e) 

Failure  of  the  consideration. — And  although  there  be  an  apparent  con- 
sideration for  the  promise,  yet  if  this  consideration  should  turn  out  to  be 
false,  or  to  be  a  nullity,  the  contract  has  no  legal  force  or  effect,  as  in  the 
instance  put  by  Pothier.  "  If  upon  the  false  supposition  that  I  owe  you 
1,000/.,  left  you  by  the  will  of  my  father,  which  has  been  revoked  by  a 
codicil,  whereof  I  am  not  apprized,  I  engage  to  give  you  a  certain  estate 
in  discharge  of  that  legacy,  the  contract  is  null,  and  the  falseness  of  the 
cause  being  discovered,  you  are  not  only  without  any  right  of  action  to 
compel  me  to  deliver  the  estate,  but  even  if  I  have  delivered  it,  I  am 
entitled  to  reclaim  it,  and  my  right  of  action  by  the  Roman  law  was  called 
condictio  sine  causd,  which  is  the  subject  of  a  title  in  the  digest."  (/*) 
So  if  the  consideration  prove  to  be  a  nullity,  the  promise  founded  upon  it 

(b)  Jeremy  y.  Goochman,  Cro.  Eliz.  442.    Dog-  1  Bing.  N.  S.  662.    Shachell  v.  Rotter,  8  Sc.  74. 
gett  v.  Vowel,  Moore  643.   lb.  220.    Bacon's  Abr.  The  King  r.  NorthwimgjUliL,  1  B.  &  Ad.  915. 
Assumpsit,  D.     Raiket  v.  Todd,  8  Ad.  &  E.         (e)  King  y.  Start,  2  G.  H.  &  K.  48;  Janet 
856-7  ;  1  P.  &  D.  145,  i.e.  y.  Waite,  7  Sc.  817,  5  Bing.  N.  S.  841,  a.  c. 

(c)  Eastwood  y.  Kenyon,  11  Ad.  &  E.  451 ;  3  Sheerman  v.  Tkompton,  11  Ad.  &  B.  1027. 

P.  &  D.  276,  s.  c.  (/)  Pothier  on  Obligations,  P.  1.  c  1.  Art,  8, 

(d)  Tindal,  C.  J.,  WaiU  y.  Jones,  1  Sc.  735;       §  6. 
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is  void,  as  if  the  consideration  be  the  forbearance  of  a  suit  when  there  is 
no  cause  of  action,  or  the  relinquishment  of  a  contract  void  in  law,  or  a 
discharge  from  an  arrest  wrongfully  and  illegally  made,  or  a  promise  to  pay 
a  debt  which  never  had  an  existence  in  point  of  law.  {g) 

Written  promises. — No  superiority  was  given  by  the  civil  law  to  a 
written  contract  or  promise  over  a  contract  by  word  of  mouth.  Although 
put  into  writing,  the  gratuitous  promise  was  a  nudum  pactum,  and  inca- 
pable of  sustaining  an  action,  "  for  writing  cannot  change  the  nature  of 
it,  neither  can  writing  amount  to  a  cause  or  consideration  for  the  promise, 
but  is  only  made  use  of  for  proof."  (h)  And  so  by  the  common  law  of 
England,  it  is  holden  that  the  mere  reduction  of  the  promise  into  writing 
can  give  no  right  of  action  where  none  before  existed.  "  The  circum- 
stance of  the  promise  being  put  into  writing,"  observes  Skinner,  C.  B., 
tt  does  not  take  away  the  necessity  of  a  consideration  and  obviate  the  ob- 
jection of  nudum  pactum.  There  is  no  such  third  class  of  contracts,  as 
some  of  the  counsel  have  endeavoured  to  maintain,  as  contracts  in  writing. 
If  they  be  merely  written,  and  not  specialties,  (i.  e.  contracts  under  seal,) 
they  are  parol,  and  a  consideration  must  be  proved,  (i)  Thus,  where  the 
defendant  had  signed  a  written  undertaking  to  the  following  effect,  "  I 
hereby  agree  to  remain  with  Mrs.  Lees,  802,  Regent  Street,  Portland 
Place,  for  two  years  from  the  date  hereof,  for  the  purpose  of  learning  the 
business  of  a  dress-maker,  &c.  As  witness  my  hand,  this  5th  day  of  June, 
1826,"  it  was  held,  that  as  the  engagement  was  all  on  one  side,  nothing 
being  contracted  to  be  done  or  performed  by  Mrs.  Lees  as  a  consideration 
or  inducement  for  the  defendant's  remaining  two  years  in  her  service,  it 
was  a  nudum  pactum  ;  and  that  no  action,  consequently,  could  be  brought 
upon  it  against  the  defendant  for  leaving  her  mistress,  and  commencing 
business  on  her  own  account  before  the  expiration  of  the  two  years,  (k) 
So,  where  a  written  undertaking  was  in  the  following  terms,  "  Memoran- 
dum of  an  agreement  made  the  17th  of  August,  1833,  by  which  I,  William 
Bradley,  of  Sheffield,  do  agree  that  I  will  work  for  and  with  John  Sykes, 
of  Sheffield  aforesaid,  manufacturer  of  powder-flasks  and  other  articles,  at 
and  in  such  work  as  he  shall  order  and  direct,  and  no  other  person  what- 
soever, from  this  day  henceforth,  during  and  until  the  expiration  of  twelve 
months,  and  so  on  from  twelve  months9  end  to  twelve  months9  end,  until  I 
shall  give  the  said  John  Sykes  twelve  months9  notice  in  writing  that  I 
shall  quit  his  service,"  it  was  held,  that  as  this  engagement  was  entirely 
unilateral,  and  nothing  was  to  be  given  or  done  by  John  Sykes  as  a  con- 
fa)  Rosytrv.  Longdate,  Sty.  248;  Janes  t.  {h)  Dig.  lib.  2,  tit.  14.  7;  lib.  44,  tit.  7.  61 ; 
AMmmkam,  4  Bast,  463;  Brealey  r.  Andrew,  2  lib.  22,  tit  4.  4.  Cod.  4f  tit.  30. 
N.  Sl  P.  114  :  7  Ad.  &  B.  108,  s.  c ;  ffammon  (i)  Rann  ▼.  Hughes,  7  T.  R.  350, 351  n. 
▼.  Roll.  Man*,  202 ;  Atkinson  ▼.  Settree,  Willei,  (i)  Lees  v.  Wkitcomb,  2  M.  &  P.  86 ;  5  Bing. 
482 ;  King  v.  Hobbs,  Yelv.  25 ;  Randal  r.  Rar-  34,  s.  c;  Hartley  v.  Cumming*,  17  Law  J.,  C.  P. 
vty,  Godb.  358 ;  Courtmay  t.  Strong,  2  Ld.  Raym.  88. 
1217  ;  Lnxton  ▼.  Robinson,  Doug.  620. 

C   2 


20  SIMPLE   CONTRACTS.  [CHAP.  I. 

sideration  for  Bradley's  promise  to  work  for  him  by  the  year  and  no  one 
else,  the  agreement  was  a  nudum  pactum,  and  could  not  be  enforced.  (/) 
So  where  the  defendant  signed  the  following  instrument,  "  Mr.  James 

,  as  you  have  a  claim  on  my  brother  for  5/.  17 s.  9d.,  for  boots  and 

shoes,  I  hereby  undertake  to  pay  the  amount  within  six  weeks  from  this 
date,  14th  January,  1833,?  it  was  held,  that  the  promise  being  without 
consideration,  was  a  nudum  pactum,  and  gave  no  cause  of  action,  (hi) 

And  so  with  regard  to  bills  of  exchange  and  promissory  notes,  there 
must  be  a  consideration  to  support  them  and  give  them  legal  validity,  or 
they  cannot  be  enforced  by  compulsion  of  law.  (n)  Inasmuch,  however, 
as  these  instruments  are  negotiable,  and  the  right  of  action  upon  them 
transferable  from  one  person  to  another,  the  absence  of  an  original  con- 
sideration is  perfectly  immaterial  when  the  bill  or  note  has  been  nego- 
tiated, and  the  interests  of  third  parties  are  involved  in  its  efficacy.  If 
there  is  a  consideration  as  between  the  immediate  parties  suing  and  being 
sued,  that  is  sufficient  to  support  the  action.  When  a  negotiable  note,  or 
a  bill  of  exchange,  for  example,  has  come  into  the  hands  of  a  third  per- 
son, who  has  given  value  for  the  instrument  bona  fide,  and  without  notice 
of  the  want  of  consideration  for  originally  giving  or  indorsing  it,  such 
want  of  consideration  cannot  be  set  up  as  a  defence  by  the  maker  of  the 
note  or  the  acceptor  of  the  bill,  to  the  action  by  the  indorsee  or  other 
bond  fide  holder.  It  is  essential  to  the  negotiability  of  such  commercial 
instruments  that  the  bona  fide  holder  should  not  be  bound  to  inquire  into 
the  original  consideration.  If  he  has  advanced  his  money,  or  parted  with 
property  on  the  credit  of  the  bill,  or  on  the  faith  of  the  written  promise, 
and  has  sustained  damage  and  loss  by  reason  thereof,  there  is  a  conside- 
ration moving  from  him  capable  of  sustaining  his  action,  although  there 
may  have  been  no  consideration  originally  for  the  making  or  the  giving 
of  the  instrument. 

There  are  also  certain  promises  and  undertakings  made  bond  fide,  and 
upon  good  consideration,  which  do  not  give  rise  to  any  legal  liability,  and 
will  not  sustain  an  action  for  non-performance.  A  man  may  make  a  pro- 
mise reserving  to  himself  a  right  to  perform  it  or  not,  as  he  may  think  fit, 
and  such  a  reservation  may  be  implied  from  circumstances.  u  If  a 
father,"  observes  Pothier,  "  promises  his  son  at  college  that  if  he  is  atten- 
tive to  his  studies  there  he  will  give  him  a  certain  sum  for  a  tour  in  the 
vacation,  it  is  evident  that  in  making  this  promise  the  father  does  not 

(l)   Sykes  t.  Dixon,  9  Ad.  &  E.  693 ;    1  P.  &  503,  s.  c. ;  Abbot  v.  Hendricks,  2  Sc.  N.  R.  188 ; 

D.  463,  s.  c. ;  Bates  v.  Cort,  3  D.  &  R.  676.  Stovghion  v.  Lord  AV/monjy,  2  C.  M.  &  R.  72. 

(m)  James  v.  Williams,  5  B.  &  Ad.  1109 ;  2  Edmunds  v.  Groves,  2M.&W.  642  ;     King  r. 

Dowl.  P.  C.  481,  i.  c.  PhiUips,  12  M.  &  W.  705 ;  Hooper  t.   Treffry, 

(n)  Carstairs  v.  Rolleston,  5  Taunt.  553;  Hoi-  16  Law,  J.     Exch.  233.     Baker  ▼.    Waiter,  14 

liday,  v.  Atkinson,  8  D.  A  B.  163 ;  5  B.  &  C.  M.  &  W.  465,  (poit,  ch.  24,  s.  2.) 
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mean  to  contract  any  binding  engagement,"  (o)  or  incur  any  legal  re- 
sponsibility, and  an  action  could  not  be  maintained  against  a  parent  for 
the  non-performance  of  such  a  promise. 

What  amounts  to  a  valid  consideration  in  the  exje  of  the  law.— By 
the  civil  law,  if  any  one  agreed  to  perform  or  effect  anything,  (whether  that 
consisted  in  giving  or  doing  something,  or  omitting  or  withholding  some- 
thing,) hoc  animo  that  another  in  his  turn  should  do  something,  or  give  or 
deliver  something,  or  vice  versa,  the  person  in  whose  favour  the  thing  ex- 
ecuted was  delivered  or  done,  was  not  permitted  to  be  deficient  in  per- 
forming what  was  stipulated  on  his  part,  but  was  compelled  to  perform- 
ance, so  that  if  there  was  a  cause  or  consideration  facti  vel  traditionis,  a 
corresponding  obligation  or  duty  arose.  And  so,  by  the  common  law  of 
England,  if  anything  is  performed  which  the  party  is  under  no  legal  obli- 
gation to  perform,  or  if  anything  is  given  or  done,  as  the  consideration  or 
inducement  for  the  promise  whereby  the  promisor  or  party  making  the 
promise  has  obtained  or  secured  for  himself  some  benefit  or  advantage,  or 
whereby  the  promisee  or  party  to  whom  the  promise  has  been  made  has 
sustained  tfome  trouble  or  loss,  or  suffered  some  injury  or  inconvenience, 
there  is  a  sufficient  consideration  to  render  the  promise  obligatory  in  law, 
and  capable  of  sustaining  an  action. 

Works  and  services. — Thus,  where  the  defendant,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  give  up  to  the  defendant 
a  certain  letter  belonging  to  the  plaintiff,  for  the  purpose  of  enabling  the 
defendant  to  prosecute  certain  claims  in  Portugal,  promised  the  plaintiff 
to  give  him  1,000/.,  and  the  plaintiff  confiding  in  this  promise,  gave  up  the 
letter,  and  enabled  the  defendant  by  means  thereof  to  recover  a  large  sum 
of  money,  it  was  held  that  the  service  so  rendered  to  £he  defendant  by  the 
plaintiff  was  a  sufficient  consideration  for  the  promise,  and  that  the  plain- 
tiff, consequently,  was  entitled  to  recover  the  1,000/.  (p)  The  mere  sur- 
render and  delivery  of  a  letter  or  other  written  document,  which  the  pro- 
misee has  *b  right  to  keep  and  retain  in  his  possession,  is  a  sufficient  con- 
sideration for  the  promise,  although  the  possession  of  it  may  turn  out 
eventually  to  be  of  no  value  in  a  pecuniary  point  of  view,  or  no  benefit 
may  have  resulted  to  the  one  party,  nor  prejudice  to  the  other,  from  the 
surrender  and  delivery  of  the  document.  "  If  the  plaintiff  has  been  induced 
by  the  defendant's  promise  to  part  with  something  which  he  might  have 
kept,  and  the  defendant  obtained  what  he  desired  by  means  of  that  pro- 
mise, both  being  free  and  able  to  judge  for  themselves,  the  defendant  is 
not  justified  in  breaking  this  promise  by  discovering  afterwards  that  the 
thing  in  consideration  of  which  he  gave  it,  did  not  possess  that  value  which 
he  supposed  to  belong  to  it     It  cannot  be  ascertained  that  that  value  was 

(o)  Potfcier.     Obligations,  No.  S.  (p)  Wilkinson  ▼.  Oliveira,  1  Bing.  N.  S.  490 ; 

1  Scott,  461.  s.  c. 
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what  he  most  regarded,  he  may  have  had  other  objects  and  motives ;  and 
of  their  weight  he  was  the  best  and  only  judge.  The  actual  surrender  of 
the  possession  of  the  paper  to  the  defendant  is  a  sufficient  consideration, 
without  reference  to  its  contents."  (q) 

If  the  defendant  has  promised  the  plaintiff  to  pay  him  a  sum  of  money 
in  consideration  of  the  plaintiff's  procuring  a  tenant  for  the  defendant,  or 
getting  him  a  sale  or  purchase  and  conveyance  of  a  particular  estate,  there 
is  a  good  and  valid  consideration  for  the  promise,  (r)  "  A  consideration 
of  loss  or  inconvenience,"  says  Lord  Ellenborough,  "sustained  by  one 
party  at  the  request  of  another,  is  as  good  a  consideration  in  law  for  a 
promise  by  such  other,  as  a  consideration  of  profit  or  convenience  to  him- 
self." (s)  It  is  sufficient  if  there  be  any  damage  or  detriment  to  the  plain- 
tiff, though  no  actual  benefit  accrue  to  the  party  undertaking,  (t)  If  the 
plaintiff  has  become  security  for  the  promisor,  or  has  accepted  bills,  or 
imposed  upon  himself  any  legal  liability  at  the  request  of  the  latter,  there 
is  a  sufficient  consideration  to  support  a  promise  and  render  it  binding  in 
law,  although  no  actual  benefit  or  advantage  has  resulted  to  the  promisor,  (u) 
Any  trouble  or  labour  too,  however  slight,  undertaken  by  the  plaintiff  at 
the  request  of  the  defendant,  will  support  a  promise  by  the  latter,  and 
render  it  binding,  although  such  trouble  and  labour  may  have  been  unsuc- 
cessful and  productive  of  no  benefit  or  advantage  to  the  plaintiff,  (x)  In 
an  action  of  assumpsit,  it  appeared  that  the  defendant  had  offered  a  reward 
to  whoever  would  give  such  information  as  would  lead  to  the  conviction  of 
a  felon,  that  the  plaintiff  had  procured  and  given  the  required  information, 
and  had  then  sued  the  defendant  upon  his  promise ;  and  it  was  held  that 
the  service  so  rendered  was  a  sufficient  consideration  for  the  promise,  and 
that  the  plaintiff  was  entitled  to  recover  the  reward  offered,  although  he 
was  a  constable  and  police  officer  of  the  district  where  the  felony  was 
committed,  and  it  was  his  duty  as  such  constable  to  do  his  utmost  to  dis- 
cover and  apprehend  felons,  (y) 

Work  and  services  rendered  to  a  third  party  at  the  request  of  the  pro- 
misor.— Any  service,  benefit,  or  advantage  also,  rendered  to  a  third  person 
at  the  request  of  the  promisor,  is  a  sufficient  consideration  for  the  promise. 
As  if  one  person  should  say  to  another,  "  heal  such  a  poor  man  of  his 
disease,"  or  "  make  an  highway,"  and  I  will  give  thee  so  much,  and  he 
doeth  it,  an  action  lieth  at  the  common  law.  (z)     A  captain  of  a  company 

(?)  Denman,  G.  J.,  Haigh  v.  Brooks,  10  Ad.  &  Taunt 528;  Cluttorbuckr.  Coffin,,  4  Sc  N.B.  609  ; 

£.  820 ;  Lord  Abinger,  s.  c  in  error,  ib.  834 ;  2  P.  Jones  v.  Waite,  5  Sc.  N.  R.  951. 

&  D.  477 ;   4  P.  &  D.  288,  8.  c;   Thomas  v.  (*)  Sturlyn  r.  Albany,  Cro.  Eli*.  67;  March 

Thtmas,  2  Gale  &  Dav.  226.  v.  Culpepper,  Cro.  Oar.  70. 


(r)  Seaman  t.  Price,  1  Ry.  &  Mood,  195.  (y)  England  t.  Davidson,  11  Ad.  &  B.  856: 

(s)  Bunn  v.   Guy,  4  East,  194 ;   Buller,  J.,  Smith  v.  Moore,  1  C.  B.  488 ;  Thatcher  t.  Bng- 

Nerot  v.  Wallace,  3  T.  R.  24.  land,  8  0.  B.  254 ;  Locihart  v.  Barnard,   14  fi 

(t)  Le  Blanc,  J.,  Jones  v.  Ashburnham,  4  Bast,  &  W.  674, 15  Law  J.,  Bxch.  1. 

466.  (*)  1  Rolle  Abr.  Action  but  Case  ;  Lineaar  ▼. 

(«)  Ihin  t.  Brook,  1  B.  &  Ad.  124  ;  Bailey  v.  Hodd,  17  Law  J.  C.  P.  106,  4  C.  B. 
Crrfl,  4  Taunt.  611  j   Williamson  v.   Clements,  I 
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of  foot  soldiers,  at  the  request  of  the  defendant,  gave  leave  of  absence  to  a 
soldier  on  the  faith  of  a  promise  by  the  defendant  that  the  soldier  should 
return  in  ten  days,  or  that  the  defendant  would  pay  the  captain  20/.,  and  it 
was  held  that  the  leave  of  absence  so  given  was  a  sufficient  consideration 
for  the  defendant's  promise,  and  that  the  captain,  consequently,  was  en- 
titled to  maintain  an  action  for  a  breach  thereof,  (a)     So  where  the  de- 
fendant promised  the  plaintiff  to  pay  him  100/.  if  the  plaintiff  would  bail 
tie  defendant's  servant,  who  had  been  cast  into  prison,  it  was  holden  that 
there  was  a  sufficient  consideration  for  the  promise,  (ft)     Very  slight  cir- 
cumstances also  will  in  certain  cases  suffice  to  establish  a  request  in  point 
of  law.     If  a  tailor  furnishes  clothes  to  a  boy  at  school,  and  the  father  sees 
tie  clothes  on  the  boy's  return  home,  and  makes  no  objection  to  the  tailor, 
this  is  sufficient  to  warrant  a  jury  to  find  that  there  was  an  implied  autho- 
rity  from  the  father  to  the  tailor  to  furnish   the  son  with  clothes,  (c) 
The  father  of  an  illegitimate  child  promised  to  pay  the  mother  an  allow- 
ance of  60/.  a  year  during  her  life,  in  consideration  that  the  mother  had  at 
bis  request  undertaken,  and,  then  had  the  care  and  nurture  of  the  child, 
and  would  thenceforth  continue  to  take  charge  thereof;  and  it  was  held 
that  there  was  a  sufficient  consideration  for  the  promise,  and  that  the 
executors  of  the  father,  after  the  decease  of  the  latter,  were  bound  to  con- 
tinue the  payment  of  60/.  a  year  to  the  mother,  (d) 

A  bygone  act  or  service  (e)  performed  or  rendered  pursuant  to  the  pre- 
vious request  of  the  promisor,  will  be  sufficient  to  sustain  an  action.  Thus, 
where  the  plaintiff  brought  his  action  upon  a  promise  made  by  the  de- 
fendant to  pay  the  plaintiff  20/.  in  consideration  that  the  plaintiff,  at  the 
special  instance  of  the  defendant,  had  taken  to  wife  the  cousin  of  the 
defendant,  it  was  holden  that  the  action  was  maintainable,  although  the 
marriage  was  executed  and  past  before  the  undertaking  and  promise  were 
made,  because  the  marriage  ensued  at  the  request  of  the  defendant,  (f) 
So,  where  the  plaintiff  having  feloniously  slain  one   Patrick  Mahume, 
u  required n  the  defendant  to  endeavour  to  obtain  a  pardon  for  him  from 
the  king,  and  the  defendant  journied  and  laboured,  at  his  own  charges 
and  by  every  means  in  his  power,  to  effect  the  desired  object,  and  the 
defendant  afterwards,  and  in  consideration  of  the  premises,  promised  to 
give  the  plaintiff  100/.,  it  was  held  that  although  the  consideration  was 
passed  and  gone  before  the  promise  was  made,  yet  inasmuch  as  the  con- 
sideration u  was  moved  by  the  previous  suit  or  request  of  the  party,"  the 
promise  was  binding  and  capable  of  sustaining  an  action,  (g)     But  the 
thing  done  must  of  course  have  been  advantageous  to  the  defendant,  or 


(a)  Taylor  y.  Jones,  1  Baym.  312. 
(ft)  Hunt  t.  Bate,  Dyer,  272  a. 
(<?)  Law  ▼.  Wilkin,  6  Ad.  &  E.  718. 
(d)  Jennings  t.  Brown,  9M.&W.  496. 
(«)  Ante,  17, 1  Wms.  Saund.  264,  264  a. 


(/)  Dyer,  272  (b). 

(g)  Lampleigh  v.  Brathwait,  Hob.  105; 
Smith's  Leading  Cases,  67,  68 ;  Sidnam  v.  Wor~ 
thington,  Cro.  Eliz.  42  ;  Harris's  case,  Dyer,  272 
a.  n.  81. 
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detrimental  or  troublesome  or  inconvenient  to  the  plaintiff,  and  must  be 
such  an  act  or  service  as  the  law  reqpgnizes  as  a  good  legal  consideration 
for  a  promise,  (h)  And  if  the  defendant  has  accepted  and  retains  the 
benefit  or  advantage  of  the  consideration,  the  law  will  imply  a  request 
where  none  exists  in  point  of  fact.  Thus,  if  a  man  pays  a  sum  of  money, 
or  buys  goods  for  me  without  my  knowledge  or  request,  and  afterwards  I 
agree  to  the  payment  or  receive  the  goods,  this  subsequent  assent  is  equi- 
valent to  a  previous  request,  in  accordance  with  the  ancient  maxim  of  the 
civil  law,  omnis  ratihabitio  retrotrahitur  et  mandato  priori  aquiparatur. 
In  such  a  case  it  must  be  stated  upon  the  face  of  the  plaintiff's  declaration, 
"  that  the  money  was  paid  and  laid  out  for  me  at  my  special  instance  and 
request,  and  my  subsequent  conduct  in  agreeing  to  it  will  be  evidence  of 
that  request."  (*)  A  request  too  is  frequently  implied  by  law  for  the  pur- 
pose of  enabling  a  man  to  enforce  an  express  promise  founded  upon  a 
meritorious  claim  not  amounting  to  a  strict  legal  right.  If  a  man,  for 
example,  clothes,  feeds,  and  educates  an  infant  during  his  infancy,  and  the 
latter  after  he  comes  of  age  makes  an  express  promise  to  his  benefactor  to 
pay  him  a  certain  sum  of  money  in  consideration  of  the  benefits  so  ren- 
dered, the  law  will  imply  a  previous  request  (k)  on  the  part  of  the  infant, 
for  the  supply  of  the  necessaries  of  life  so  furnished.  Hence  it  has  been 
said  that  the  existence  of  a  moral  duty  or  obligation  to  do  a  particular 
thing,  is  a  sufficient  consideration  for  an  express  promise  to  perform  it 
But  this  is  not  true  as  a  general  proposition  in  point  of  law. 

The  only  duties  of  the  nature  of  mere  moral  obligations  that  will  sup- 
port an  express  promise,  are  those  which  could  be  enforced  at  common 
law,  but  for  the  intervention  of  some  positive  rule  of  law  or  statutory 
enactment,  which,  with  a  view  to  general  benefit,  exempts  the  party  in  that 
particular  instance  from  liability.  Such  are  the  duties  and  obligations 
arising  out  of  the  debts  and  contracts  of  persons  under  age,  or  the  debts 
and  contracts  of  certificated  bankrupts,  or  antiquated  legal  claims  and 
demands  barred  by  the  statute  of  limitations,  where  the  remedy  is  taken 
away  by  a  positive  rule  of  law,  or  by  express  legislative  enactment,  and 
the  payment  of  the  debt,  or  the  performance  of  the  engagement,  remains  a 
voluntary  duty,  binding  only  in  for o  comcientia.  In  these  instances,  and 
upon  such  duties  and  obligations  so  exempted,  an  express  promise  oper- 
ates to  revive  the  liability  and  take  away  the  exemption.  The  express 
promise  of  a  person  of  full  age,  founded  upon  the  precedent  duty  or  obli- 
gation contracted  during  infancy,  operates  as  a  waiver  of  the  rule  of  law 
framed  for  the  protection  of  infants,  and  forthwith  renders  the  party  legally 
liable  upon  the  precedent  obligation.     And  the  certificated  bankrupt,  or 

(A)  Kaye  ▼.  Dutton,  13  Law,  J.  Rep.  h.  g.  (C.  Bickntll.  4  Scott,  462 ;  3  Bing.  h.  s.  715.    See 

P.)  187,  7  M.  &  Gr.  816,  s.  c  ;  Victors  v.  Davit*,  post  ch.  2,  s.  3,  as  to  implications  of  law. 
12  M.  &  W.  759.  (*)  EUenborough,  C.  J.,  Cooper  ▼.  Martin,  4 

(i)  1  Saund.  264,  n.  1 ;  Tindal,  C.  J.,  Tipper  r.  Bast,  81. 
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the  person  exempted  from  liability  by  the  statute  of  limitations,  who  makes 
an  express  promise  founded  upon  the  precedent  duty,  at  once  waives  the 
statutory  bar  and  restores  his  liability.  (/)  The  express  promise  in  these 
cases  revives  a  precedent  good  consideration,  but  it  can  give  no  original 
right  of  action  if  the  obligation  on  which  it  is  founded  never  could  have 
been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or  statutory 
provision,  (m)  Past  seduction  and  past  cohabitation,  consequently,  are 
not  a  sufficient  consideration  to  support  an  express  promise  to  pay  an 
annuity  to  the  injured  female,  (i?) 

Any  suspension  or  forbearance  of  a  maris  legal  or  equitable  rights^  also, 
will  form  a  foundation  for  an  undertaking,   and  will  make  it  binding, 
though   no  actual  benefit  accrue  to  the  party  undertaking,  (o)      If  the 
plaintiff,  for  example,  at  the  request  of  the  defendant,  forbears  to  institute 
legal  proceedings,  or  discontinues  legal  proceedings  already  commenced 
against  a  third  party,  for  any  convenient  or  reasonable  period,  for  the  en- 
forcement  of  a  just  or  lawful  claim  or  demand,  (/?)  or  suspends  or  withdraws 
an  execution  or  a  distress  against  the  goods  or  the  person  of  such  third 
party,  the  suspension  or  withdrawal  of  such  execution  or  distress,  and  the 
forbearance  of  further  proceedings,  form  a  sufficient  consideration  for  a 
promise  by  the  defendants  to  pay  money  to  the  plaintiff,  or  to  satisfy  the 
full  account  of  his  claim,  (q)     The  abandonment  and  discontinuance  of  an 
action  brought  to  enforce  a  doubtful  right  or  claim,  too,  is  a  sufficient  con- 
sideration for  a  promise  ;(r)  and  if  there  be  an  admitted  debt  due  from 
one  person  to  another,  but  disputes  and  doubts  exist  as  to  the  exact 
amount  due,  the  compromise  and  settlement  of  the   disputes,  and  the 
abandonment  of  the  claim  to  its  full  extent,  form  a  sufficient  considera- 
tion for  a  promise  to  pay  a  smaller  sum  than  the  amount  claimed ;  (s)  and 
in  the  case  of  all  unliquidated  claims  and  demands,  where  the  precise 
amount  due  has  not  been  fixed  and  reduced  to  a  certainty  by  the  agree- 
ment of  the  parties,  the  payment  or  satisfaction  of  part  of  the  demand  is 
a  good  consideration  for  the  discharge  of  the  residue,  (t) 


(I)  But  the  promise  most  be  made  in  writing,  3 
Geo.  4,  c  14,  pott  ch.  2,  s.  2. 

(•)  WennaU  v.  Adney,  3  B.  &  P.  249,  n.  (a). 
lastwood  v.  Kenyon,  11  Ad.  &  E.  447. 

(»)  Binningtcn  v.  WaUis,  4  B.  &  Aid.  650. 

(o)  Yates,  J.,  Pillans  v.  Van  Afierop,  cited 
4  Bart,  460;  Serlev.  WaUrworth,  4  M.  &  W.  13. 

(p)  Smith  v.  Aim,  1  B.  &  Ad.  603.  Semple 
v.  Pink  1  Webb.  Hurl.  &  Gord.  77.  Baker  t. 
ffoOvr,  14  M.  &  W.  465.  Nordenstrom  y.  Pitt, 
18  M.  &  W.  723. 

(?)  1  Roll.  Abr.  24,  pi.  33.  Jennings  v.  Barley, 
Cro.  Hi*.  909.    YcIt.  1 9,  s.  c. ;  Morton  y.  Burn, 

f  Ad.  &  B.  19,  2  N.  &  P.  297;  SbeaU  y.  Beaie, 

U  Ad.  &  B.  983 ;  Ad*  y.  Backhouse,  3  M  &  W. 

«51 ;  Harper  v.    William*,  4  Q.  B.   219,  288. 

Smith  t.  Monteiih,  13  M.  &  W.  442 ;  Brett  v. 

Cfow,  16  Bart  293 ;  rUkington  v.  Green  2  B.  & 


P.  151 ;  Sugart  v.  Brinhwrth,  4  Gampb.  46; 
Beeiy  v.  Wingfield,  11  East.  46 ;  Kirk  v.  Strick- 
wood,  4  B.  &  Ad.  421.  A  promise,  however,  to 
pay  the  debt  of  a  third  party,  and  the  considera- 
tion for  the  promise,  most  be  expressed  in  writing. 
See  post,  ch.  2,  s.  2. 

(r)  Longridge  t.  Dorville,  5  B  &  Aid.  1 17 ; 
Stracy  v.  Bank  of  England,  4  M.  &  P.  639 ; 
Llewellyn  v.  Llewellyn,  15  Law  J.,  Q.  B.  4.  Bnt 
not  the  abandonment  of  a  suit  when  there  is  no 
cause  of  action  at  all.  Wade  ▼.  Simeon,  15  Law 
J.,  C.  P.  114. 

(s)  Edwards  t.  BaugK  11  M.  ft  W.  641.  12 
Law  J.  Rep.  N.  S.  Exch.  427. 

(0  Wilkinson  v.  Byers,  1  Ad.  &  E.  113, 3  N. 
&  M.  853,  s.  c. ;  Waiters  v.  Smith,  2  B  &  Ad. 
889. 
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Trust  and  confidence. — If  a  man  is  entrusted  with  money  or  goods  on 
the  faith  of  a  promise  to  deal  with  them  in  a  particular  manner,  an  action 
can  be  maintained  against  him  for  any  loss  or  injury  that  may  be  sustained 
by  reason  of  a  breach  of  the  promise,  although  the  duty  or  office  of  trust 
may  have  been  undertaken  gratuitously.  "  The  bare  being  trusted  with 
another  man's  goods,"  observes  Lord  Holt,  "  is  a  sufficient  consideration 
if  the  bailee  enter  upon  the  trust  and  take  possession."  (h)  Thus,  where 
a  coffee-house  keeper  accepted  a  large  sum  of  money  from  the  plaintiff, 
and  promised  to  take  proper  care  of  it  for  a  certain  period,  it  was  holden 
that  an  action  would  lie  on  this  promise  for  gross  neglect  and  want  of 
caution,  whereby  the  money  was  lost,  (a?)  So  where  the  plaintiff  intrusted 
"  divers  boilers  of  great  value  "  to  the  defendant,  to  be  weighed,  and  the 
defendant  promised  to  return  them  in  the  same  state  and  condition  as 
they  were  in  at  the  time  he  received  them,  but  sent  them  back  in  detached 
pieces  and  unfit  for  use,  it  was  holden  that  the  plaintiff  was  entitled  to 
maintain  an  action  on  the  promise,  to  recover  compensation  for  the  injury 
he  had  sustained."  (y) 

Mutuality  of  Contract  and  Obligation. — There  is  a  large  class  of  con- 
tracts, also,  which  being  founded  upon  mutual  promises,  are  perfected  and 
made  binding  by  the  bare  consent  of  the  parties,  the  promise  or  under- 
taking of  the  one  party  to  do  one  thing  being  the  consideration  for  the 
promise  of  the  other  to  do  another.  To  these  contracts,  framed  and  con- 
stituted for  the  performance  of  mutual  and  reciprocal  acts  and  duties,  and 
founded  upon  a  mutuality  and  reciprocity  of  obligation  and  liability,  the 
objection  of  nudum  pactum  cannot  apply.  Such  are  all  contracts  of  sale 
where  the  promise  or  undertaking  of  the  one  party  to  sell  forms  the  con- 
sideration for  the  promise  of  the  other  to  buy,  and  where  "the  bargain  is 
struck,"  Bnd  ^e  contract  concluded,  by  the  mere  assent  of  the  parties, 
neither  of  them  being  at  liberty  "  to  be  off,"  provided  possession  of  the 
subject  matter  of  the  sale  be  tendered  by  the  seller  within  a  reasonable 
period,  (z)  Such,  also,  are  all  agreements  by  simple  contract  between 
creditors  for  compounding  their  debts  and  releasing  their  debtor  from  their 
several  claims,  on  receiving  a  part  only  of  the  amount  due  to  them,  the 
agreement  by  one  to  compound  his  debt  and  release  the  debtor,  being  the 
consideration  for  the  agreement  of  the  other  to  do  the  same; (a)  also  all 
contracts  of  marriage,  where  the  promise  of  the  one  party  to  marry  is  the 
consideration  for  the  promise  of  the  other  party;  also  all  contracts  or 
agreements  to  enter  into  partnership,  or  to  make  exchanges  of  lands 

(«)   Holt,  C.  J.    Coggt  v.  Bernard,  2   Ld.  JutUniani  Instit.  lib.  iii.  tit.  28 ;  and  see  post,  ch. 

Raym.  920.    Post,  ch.  11.  6,  on  the  Contract  of  Sale. 

(*)  Doorman  v.  Jenkint,  2  Ad.  &  E.  256.  Post  (a)  Boothbey  v.  Sowden,  3  Oampb.  475 ;   Wood 

ch.  11,  s.  2.  r.  RoberU,2  Stark.  417  ;  Clark  v.  Upton,  8  M.  & 

(y)  Baitdmdgt  ▼.  Fxrmtton^  1  P.  &  D.  3.  R.  89 ;  Thomas  ▼.  Courtmav,  1  B.  &  Aid.  1. 

(a)  2  Bl.  Com.  447;   Noy's  Maxims,  c.  42; 
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and  chattels,  or  to  refer  disputes  to  arbitration  ;(b)  and  whenever  several 
parties  simultaneously  agree  for  the  performance  of  several  duties  or 
services  to  or  for  the  benefit  of  each  other,  there  is  a  binding  contract,  and 
an  action  will  lie.(c)  In  the  case  of  the  contracts  with  the  dress-maker 
and  the  powder-flask  manufacturer,  previously  cited,  (ante,  p.  19,)  if  Mrs. 
Lees,  the  dress-maker,  had  engaged  to  teach  the  defendant  the  art  of 
dress-making,  or  John  Sykes,  the  flask-manufacturer,  had  bound  himself 
to  employ  Bradley  his  workman  by  the  year,  there  would  have  been  a 
sufficient  consideration  for  their  several  promises  to  remain  in  the  service 
of  their  employers  for  the  time  specified.  So  in  the  case  of  the  boot- 
maker, (ante,  20,)  if  the  latter  had  undertaken  not  to  sue  the  defendant's 
brother  for  the  51.  17*.  9d.  for  the  space  of  six  weeks,  that  would  have 
been  a  sufficient  consideration  for  the  defendant's  promise  to  pay  and 
satisfy  the  amount  of  his  claim,  (d) 

Mutual  Promises. — All  contracts  founded  upon  mutual  promises  between 
persons  of  full  age,  must  become  obligatory  upon  both  parties  at  the  same 
instant,  (e)  so  that  each  may  have  an  action  upon  it,  or  it  will  bind  neither; 
if  one  only  is  bound,  there  is  no  consideration  for  the  promise  of  the 
other,  and  such  promise  is  consequently  nudum  pactum.  A  written 
agreement,  consequently,  to  submit  disputes  and  differences  to  arbitration, 
must  be  signed  by  parties  before  any  one  can  be  made  liable  upon  it,  as  the 
obligation  by  all  to  obey  the  award  of  the  arbitrator  is  the  consideration 
to  each  for  his  entering  into  the  contract  Before  a  plaintiff,  therefore, 
can  succeed  in  an  action  upon  such  a  contract,  he  must  show  that  he  had 
himself  engaged  to  be  bound  by  the  award.  (/)  The  mutuality  of  obliga- 
tion is  the  very  essence  of  all  contracts  founded  upon  mutual  promises. 
"Hence  it  follows,"  observes  Pothier,  "that  nothing  can  be  more  contra- 
dictory to  such  an  obligation  than  an  entire  liberty  in  either  of  the  parties 
making  the  promise  to  perform  it  or  not,  as  he  may  please.  An  agreement 
giving  such  a  liberty  would  be  absolutely  void  for  want  of  obligation,^) 
i.  e.  so  long  as  the  contract  remained  executory,  and  nothing  had  been 
done  under  it  But  if  the  contract  has  been  executed  by  the  performance 
of  the  act  forming  the  consideration  for  the  promise,  then  it  is  no  answer 
to  an  action  to  say  that  the  plaintiff  was  not,  by  the  terms  of  the  original 


(&)  Gover  r.  Capper,  Cro.  Eliz.  548 ;  ib.  708, 

~ ;  Mansfield  v.  Stephen,  Comb.  256  ;  Hebden 

*•  Rutter,  1  Sid.  180;   Holder  y.  Dickeson,  1 

faem.   95;    Gibbons  v.  Prewd,  Hardr.    102; 

H'Xtill  y.  Reed,  2  M.  &  Sc.  89  ;  9  Bing.  68,  s.  c. 

(c)  Tipper  t.  Bicknell,  4  Sc.  462 ;  8  Bing., 

•N.8.710. 

(<*)  PilHngton  y.  Scott,  15  M.  &  W.  657, 15 
***  J.,  Bxch.  829.  In  some  cases  an  agreement 
to  employ  and  retain  will  be  inferred  from  the  terms 
°*  the  contract.    Hartley  t.   Cummings,  17  Law 


J.,  C.  P.  84 ;  Aspden  v.  Austin,  5  Q.  B.  682, 
post,  ch.  2,  s.  8. 

(e)  Nichols  v.  Raynbred,  Hob.  88.  See  the 
exception  in  favour  of  infants,  post.  ch.  4,  Sutdift 
v.  Brooks,  14  M.  &  W.  855. 

(/;  Kingston  v.  Phelps,  Peake,  R.  299;  Bid- 
dell  v.  Dowse,  6  B.  &  C.  255 ;  9  D.  &  B.  404, 
8.  c. ;  Antram  v.  Chace,  15  Bast,  212. 

(g)  Traits'  des  Obligations,  part.  i.  ch.  1,  art  3, 
§  7.  Hopkins  v.  Logan,  7  Dowl.  366 ;  5  M.  & 
W.  241,  s.  c. 
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contract,    bound  to   do  the   act,   and  that  there  was   consequently  no 
mutuality  of  obligation,  (h) 

There  is  a  large  class  of  contracts  in  which  there  is  no  mutuality  of 
engagement  or  liability.     In  the  preceding  cases,  for  example,  where  the 
consideration  for  the  promise  made  by  the  defendant  was  the  giving  up,  or 
surrender  of  letters  or  securities,  or  the  performance  of  work  and  labour, 
or  the  marrying  the  defendant's  kinswoman,  or  the  suspension  or  forbear- 
ance of  legal  proceedings,  or  the  intrusting  another  with  property,  the 
plaintiff  was  not,  by  the  terms  of  the  original  contract,  bound  to  give  up 
the  letters,  or  perform  the  work,  or  marry  the  kinswoman,  or  suspend  the 
legal  proceedings,  or  intrust  the  party  with  property ;  but  if,  acting  upon 
the  faith  of  the  promise  made  to  him,  he  did  do  so,  the  promise  attaches 
to  the  consideration  so  performed  and  accomplished,  and  the  defendant  is 
liable  upon  his  promise.     When  the  defendant  has  had  the  benefit  of  the 
consideration  for  which  he  bargained,  it  is  no  answer  to  an  action  brought 
against  him  to  say  that  the  plaintiff  was  not  bound  by  the  contract  to  do 
the  act.(i)     Thus  in  the  case  of  guarantees.     "  Suppose  I  say,  if  you  will 
furnish  goods  to  a  third  person,  I  will  guarantee  the  payment ;  there  you 
are  not  bound  to  furnish  them  ;  yet  if  you  do  furnish  them  in  pursuance 
of  the   contract,  you  may  sue  me  upon  my  guarantee." (k)     "  A   great 
number  of  the  cases  on  guarantees  are  cases  of  contracts  not  binding  on 
both  sides  at  the  time  when  made,  and  in  which  the  whole  duty  to  be  per- 
formed rests  with  one  of  the  contracting  parties.     A  guarantee  falls  under 
that  class  when  a  person  says, '  In  case  you  choose  to  employ  this  man  as 
your  agent  for  a  week,  I  will  be  responsible  for  all  such  sums  as  he  shall 
receive  during  that  time,  and  neglect  to  pay  over  to  you,'  the  party  indem- 
nified is  not  therefore  bound  to  employ  the  person  designated  by  the 
guarantee ;  but  if  he  does  employ  him,  then  the  guarantee  attaches  and 
becomes  binding  on  the  party  who  gave  it."(/)     But  in  these  cases,  and 
in  all  cases  where  there  is  no  mutuality  of  contract  and  obligation,  there 
is  nothing  to  bind  the  party  to  the  continuance  of  his  promise,  so  long  as 
nothing  has  been  done  upon  the  faith  of  it;  and  the  party  making  the 
promise  or  giving  the  undertaking  may,  at  any  time  before  it  has  been 
accepted  and  acted  upon,  and  any  portion  of  the  intended  consideration 
has  been  accomplished,  retract  such  promise  or  withdraw  such  under- 
taking, and  place  himself  in  the  same  situation  as  if  it  had  never  been  made. 
By  the  civil  law,  contracts  between  persons  of  full  age  and  infants, 
formed  an  exception  to  the  general  rule,  that  both  parties  must  be  bound 

(h)  Fishmonger's  Company  v.  Robertson,  6  8c.  all,  17  Law  J.,  Q.  B.,  31 ;  12  Jur.  93,  b.  c 

N.   R.   56;  5  M.  &  Gr.  131,  s.  c;  Arnold  ▼.  (£)  Patteaon,  J.,  Morton  v.  Bum,  7  Ad.  A  B. 

Mayor  of  Poole,  5  ib.  776 ;  4  ib.  896.  23. 

(t)  Tindal,  G.  J.,  6  Sc.  N.  R.  106.    Jones  ▼.  (/)  Parke,  B.,  Kennaway  ▼.  Treleavan,  5  M.  & 

Robinson,  17  Law  J.,  Exch.  36  ;  Mills  v.  Black-  W.  501 ;  Motley  ▼.  Tinkler,  1  C.  M.  &  B.  695. 
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toy  an  executory  contract  founded  upon  mutual  promises,  or  neither  party 

could  be  made  liable  upon  it     This  exception  has  been  introduced  into 

our  own  law  as  well  as  into  the  French  law,  (m)  and  other  systems  of 

jurisprudence,  for  the  protection  and  benefit  of  minors.     It  is  a  principle 

of  the  common  law,  that  if  a  contract  has  been  entered  into  between  an 

Infant  and  a  person  of  full  age,  the  former  may  take  advantage  of  his 

minority,  and  resist  the  completion  of  his  contract;  but  that  right  cannot 

T>e  urged  by  the  other  to  show,  that  as  there  was  not  a  mutual  obligation, 

'there  was  no  consideration  for  his  promise,  (n)     If  a  person  of  full  age,  for 

example,  enter  into  a  contract  of  marriage  with  a  lady  who  is  a  minor,  the 

latter  may  sue  the  former  upon  the  contract,  although  she  is  not  herself 

liable  to  an  action  for  a  breach  of  promise. 

Of  the  assent  of  the  parties. — As  contracts  founded  upon  mutual  pro- 
mises and  a  mutuality  of  obligation,  are  perfected  and  made  binding  by 
the  bare  consent  of  the  parties,  it  becomes  important  to  distinguish  in  what 
way  and  to  what  extent  such  assent  must  be  manifested,  and  accurately  to 
distinguish  between  mere  offers  and  proposals  by  the  one  party,  unac- 
cepted and  unapproved  of  by  the  other,  and  which  may  consequently  be 
retracted  and  withdrawn,  and  mutual  and  positive  engagements.     If  the 
terms  of  a  contract  founded  upon  mutual  promises  have  not  been  finally 
agreed  upon,  if  either  party  withholds  or  has  not  given  his  full  assent  to 
them,  the  contract  is  incomplete ;  it  binds  neither  of  the  parties,  and  can 
give  rise  to  no  cause  of  action,  (o)     A  promise  of  marriage,  for  example, 
is  not  binding  on  the  party  making  it,  unless  it  has  been  accepted  by  the 
party  to  whom  it  is  made,  and  a  reciprocal  and  mutual  engagement  has 
thus  been  created,  it  amounts,  so  long  as  it  remains  unaccepted,  to  a  mere 
proposal  or  offer,  which  may  be  retracted  at  any  time.     Before,  therefore, 
the  plaintiff  can  succeed  in  an  action  upon  such  a  promise,  it  must  be 
shown  that  he  or  she  accepted  the  proposal,  and  so  entered  into  a  corre- 
sponding engagement;  and  this  acceptance  maybe  proved  and  established 
by  the  conduct  of  the  party,  as  well  as  by  express  words,  (p)     If  an  offer 
has  been  made  by  one  man  to  sell  goods  to  another,  such  offer  is  not,  of 
Course,  binding  until  it  has  been  formally  accepted  by  the  party  to  whom 
it  has  been  made,  as  the  one  cannot  be  held  liable  to  the  other  for  not 
Celling  the  goods,  unless  that  other,  by  accepting  the  offer,  has  bound 
lumself  to  purchase.     Thus,  where  the  defendant  proposed  to  sell  certain 
^goods  to  the  plaintiff  at  a  fixed  price,  and  gave  him,  at  his  request,  a  cer- 
*fcain  time  to  determine  whether  he  would  buy  them  or  not,  and  the  plain- 
"%iff,  within  the  time  determined  to  buy  them,  and  gave  notice  thereof  to 

(m)  PotkUr.     Trait*  des  Obligations,  part.  1,  327. 

•it  4.  (p)  Cock  v.  Richards,  10  Ves.  488 ;  Daniel  y. 

(ft)  Holt  ▼.  Ward  Clarencuux,  2  Str.  938.  Bowles,  2  C.  &  P.  553 ;  Hution  y.  Mantel,  3  Salk. 

(©)  Routledgt  v.  Grant,  1  H,  ft  F,  717;  4  16,  64. 
Dog.  658,  s.  c  ;  Dot  v.  Carticrigkt,  8  B.  &  Aid. 
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the  defendant,  and  offered  to  pay  the  price ;  but  the  latter  receded  from 
his  offer,  and  refused  to  deliver  the  goods  and  accept  the  money :  it  was 
holden,  in  an  action  for  the  non-delivery  of  the  goods,  that  there  was  no 
complete  contract  of  sale ;  that  as  the  defendant  was  not  by  the  original 
contract  bound  to  purchase,  there  was  no  consideration  to  bind  the  de- 
fendant to  sell ;  that  the  engagement  was  all  on  one  side,  and  was,  there- 
fore, nudum  pactum  (q.)  But  where  the  defendants  wrote  to  the  plaintiffs, 
making  them  an  offer  of  a  quantity  of  merchandise  at  a  fixed  price,  they 
"  receiving  an  answer  in  course  of  post"  and  the  defendants  wrote  ac- 
cepting the  offer ;  it  was  holden  that  there  was  a  binding  contract  of  sale 
the  moment  that  the  offer  was  accepted,  and  that  the  defendants  were  not  at 
liberty  to  retract  their  offer  before  the  arrival  of  the  time  for  receiving  the 
answer ;  that  they  must  be  considered  in  law  as  making,  during  every  in- 
stant of  the  time  their  letter  was  travelling,  the  same  identical  offer  to  the 
plaintiffs,  and  then  the  contract  was  completed  by  the  acceptance  of  it  by 
the  latter,  otherwise  it  was  observed  -no  contract  could  ever  be  completed 
by  post  In  this  case  the  defendants  had  misdirected  the  letter,  and  sent 
it  to  a  wrong  county,  and  so  caused  a  delay  in  its  receipt,  and  in  the  re- 
turn of  the  answer,  and  not  having  received  the  answer  at  the  expected 
time,  they  sold  the  merchandise  to  another  person ;  and  it  was  holden  that 
as  the  delay  had  been  occasioned  by  their  own  neglect,  and  not  by  any 
omission  or  default  on  the  part  of  the  plaintiff,  the  answer  must  be  taken 
to  have  come  back  in  due  course  of  post,  and  that  the  defendants  were 
liable  upon  the  contract  for  the  damage  sustained  by  the  plaintiff  by  rea- 
son of  his  loss  of  the  bargain,  and  of  the  non-delivery  of  the  goods,  (r) 

"  In  the  contract  of  sale,  as  in  other  contracts,"  observes  Pothier, 
"  there  may  be  consent  of  parties,  not  only  between  those  who  are  present, 
but  those  who  are  absent,  through  the  medium  of  letters,  or  by  an  agent 
In  order  to  constitute  consent  in  this  case,  it  is  necessary  that  the  inten- 
tion of  the  party  who  writes  to  another  to  propose  the  bargain  should  con- 
tinue until  the  letter  reaches  the  other  party,  and  he  has  an  opportunity  of 
accepting  or  rejecting  the  bargain/'  (s)  But  where  the  offer  is  not  made 
through  the  medium  of  the  post  or  an  agent,  and  is  not  immediately  ac- 
cepted, but  the  party  making  the  offer  gives  the  other,  at  his  request,  a 
certain  time  to  determine  whether  he  will  accept  it  or  not,  and  promises  to 
keep  the  offer  open,  and  not  enter  into  any  contract  with  a  third  party 
until  such  answer  and  determination  have  been  received ;  this  is  a  mere 
nudum  pactum  or  voluntary  promise,  which  the  party  may  abide  by  or 
withdraw  at  his  pleasure  or  convenience ;  it  is  a  promise  binding,  doubt- 
less, in  conscience  and  good  faith ;  but  has  no  legal  force  or  validity,  as 
the  engagement  is  all  on  one  side,  and  there  is  no  consideration  on  the 

(q)  Cook*  t.  Qafey,  8  T.  E.  S68.  (*)  Pothier,  Contort  de  Vente,  put  1,  art.  6. 

(r)  Admm*Y.Lmd*U,  1  B.&  Aid.  681. 
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other  to  support  it  There  was  a  proposal  by  the  defendant  to  take  a 
lease  from  the  plaintiff  on  certain  terms.  To  this  proposal  the  plaintiff 
was  to  give  a  definite  answer  within  six  weeks,  and  it  was  held  that  if  six 
weeks  are  given  by  one  party  to  accept  an  offer,  the  other  has  the  same 
period  to  put  an  end  to  it.  The  contract  must  be  mutual,  and  the  one 
party  cannot  be  bound  without  the  other  .  .  .  Until  both  parties  have 
agreed  to  the  terms  proposed,  either  has  a  right  to  rescind  or  put  an  end 
to  the  contract"  (t)  The  intention  of  the  party,  therefore,  making  the 
proposal,  and  giving  time  for  its  acceptance,  to  adhere  to  his  proposal, 
must  continue  down  to  the  time  that  the  acceptance  is  actually  notified  by 
him,  (unless  the  proposal  be  communicated  by  post  or  through  the  medium 
of  an  agent,)  and  there  must  then  be  a  mutual  assent  of  both  parties  to 
the  terms  of  the  bargain,  to  constitute  a  contract  binding  in  law,  but 
the  party  is  not  bound  to  wait  for  the  determination  and  acceptance  of 
the  other,  although  he  has  promised  and  engaged  so  to  do.  If,  how- 
ever, anything  has  been  given  or  done  as  the  consideration  for  the  pro- 
mise, if  the  party  to  whom  it  is  made  has  agreed  to  incur  any  expense 
or  labour  in  consideration  of  the  offers  being  continued  or  kept  open  for 
a  certain  time,  then  the  party  making  the  offer  is  not  at  liberty  to  retract 
it  When  the  promise  has  been  accepted  and  the  contract  concluded  the 
acceptance  cannot  be  revoked,  (u)  and  neither  party  is  at  liberty,  without 
the  consent  of  the  other,  to  rescind  the  contract  or  "  be  off"  from  his 
bargain. 

Biddings  at  an  auction  are  mere  offers  which  may  be  retracted  at  any 
time  before  the  hammer  is  down  and  the  offer  has  been  accepted.  In 
Payne  v.  Cave9(x)  where  the  defendant  had  retracted  his  bidding  at  an 
auction,  the  court  said,  "  The  assent  of  both  parties  is  necessary  to  make 
the  contract  binding ;  that  is  signified  on  the  part  of  the  seller  by  knock- 
ing down  the  hammer,  which  was  not  done  till  the  defendant  had  re- 
tracted. An  auction  is  not  unaptly  called  locus  panitentia.  Every  bid- 
ding is  nothing  more  than  an  offer  on  the  one  side,  which  is  not  binding 
on  the  other  side  till  it  is  assented  to.  But  according  to  what  is  now  con- 
tended for,  one  party  would  be  bound  by  the  offer  and  the  other  not,  which 
can  never  be  allowed.     (Post,  ch.  v.  s.  1.) 

From  the  preceding  remarks,  it  will  at  once  be  perceived  that  it  is  not 
essential  in  point  of  law  that  the  consideration  for  a  simple  contract  01 
promise  should  be  adequate  in  point  of  value.  "  If  there  be  any  conside- 
ration, the  court  will  not  weigh  the  extent  of  it."  (y)  It  has  no  means  of 
scrutinizing  the  varied  hidden  motives  and  reasons  that  may  have  infiu- 

„  (0  Beit,  C.  J.,  Rovtledge  ▼.  Grant,  1  M.  &  P.         (y)  Ellenborough,  C.  J.,  16  East,  372 ;  Hitch- 

fol.  cock,y.  Coker,  6  Ad.  &  E.  457 ;  Starlyn  ▼.  Al- 

(«)  Grant  t.  Hunt,  1  C.  B.  44.  bany,  Cro.  Eliz.  67,  2  H.  Bl.  31 2 ;  PinneU's  case, 

W  3  T.  E.  148.  5  Co.  117  a.,  117  b. 
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enced  the  parties,  and  induced  them  to  enter  into  the  contract,  nor  can  it 
determine  upon  the  prudence  or  propriety  of  the  transaction.  If  parties 
choose  to  enter  into  unwise  and  improvident  bargains,  they  must  abide  by 
the  consequences  of  their  own  rashness  and  folly  ;(z)  they  have  contracted- 
for  themselves,  and  the  court  cannot  contract  for  them. 

(*)  Haigh  v.  Brooht,  10  Ad.  &  B.  320 ;  SkeaU     must  be  of  some  value ;    Smith  r.  Smitk,  3  Leon, 
v.  BmJU,  11  Ad.  &  E.  992 ;  but  the  consideration     88 ;  1  Rol.  Abr.  23. 
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SECTION  I. 


Contracts  and  promises  required  to  be  authenticated  by  deed. 

Unilateral  promises. — All   unilateral  or  one-sided  undertakings   and 

ex*gagements,  where  there  is  no  mutuality  of  contract,  and  nothing  is  given 

^r  agreed  to  be  done,  and  nothing  has  been  done  as  the  consideration  or 

***ducement  for  the  promise,  must  be  authenticated  by  deed  in  order  to 

enable  the  promisee  to  maintain  an  action  for  the  non-performance  of 

them.    Thus,  as  we  have  already  seen,  if  one  man  promises  another  to 

build  him  a  house  or  to  render  him  some  certain  service,  and  nothing  is 

to  be  given  or  done  by  the  promisee  for  the  building  or  the  service,  no 

d 
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action  lieth  upon  the  promise ;  but  if  the  promise  be  made  by  deed  an 
action  of  covenant  is  maintainable  upon  the  deed,  and  the  consideration 
cannot  then  be  inquired  into.  All  unilateral  promises  made  by  simple 
contract  may,  as  we  have  already  seen,  be  revoked  at  any  time  before  they 
have  been  acted  upon,  and  anything  has  been  given  or  done  upon  the  faith 
of  them  (ante)  9  unless  they  are  authenticated  by  deed.  A  formal  authen- 
tication was,  as  we  have  already  seen,  made  essential  by  the  Roman  law 
to  the  validity  of  all  such  promises,  "  in  order  that  men  might  not  be 
caught  by  rash  expressions  and  drawn  unawares  and  without  sufficient 
deliberation  into  serious  engagements,  (a) 

Executory  donations  and* gifts  to  be  good  and  binding  must,  as  pre- 
viously mentioned,  be  made  by  deed.  If  the  gift  has  not  been  perfected 
and  consummated  by  an  actual  transfer  and  delivery  of  the  thing  given  or 
granted  to  the  donee,  it  is  a  nudum  pactum,  a  mere  promise  to  make  the 
gift,  binding  doubtless  in  foro  conscienti<e9  but  it  cannot  be  enforced  by 
compulsion  of  law.  Thus,  where  a  father  made  an  oral  gift  of  some  colts 
to  his  son,  but  kept  them  in  his  own  possession  until  the  day  of  his  death, 
and  the  son  brought  an  action  against  the  executors  for  the  colts,  it  was 
held  that  the  right  of  property  in  them  was  not  altered  and  that  the  action 
was  not  maintainable ;  (b)  but  if  the  gift  be  made  by  deed  the  donee  at 
once  becomes  the  legal  owner,  although  there  may  have  been  no  transmu- 
tation of  possession,  and  the  thing  granted  may  not  have  passed  out  of  the 
hands  of  the  donor.  A  gift  by  deed,  however,  of  goods  and  chattels,  un- 
accompanied by  a  transfer  of  possession,  and  a  visible  change  of  owner- 
ship, when  made  by  a  person  in  insolvent  circumstances,  is  fraudulent  and 
void ;  and  is  never  permitted  to  interfere  with  the  claims  of  creditors  and 
bond  fide  purchasers,  (c) 

Grants  of  incorporeal  hereditaments  also,  to  be  good  and  binding  upon 
the  grantor  and  his  heirs,  must  be  made  by  deed  (post,  ch.  5,  s.  1.)  A  parol 
grant  or  assignment  thereof  made  by  writing  signed  by  the  party  (post,  sec. 
2,  p.  36),  may  indeed,  if  founded  upon  a  valuable  consideration,  be  good 
and  valid  as  a  contract  or  agreement  to  make  a  grant  or  assignment,  but  it 
cannot  operate  as  an  actual  transfer  and  conveyance. 

Licenses  to  fish,  sport,  or  shoot,  or  to  go  for  any  purpose  whatever  upon, 
or  to  make  use  of  the  land  of  another,  must,  in  order  to  give  the  licensee  a 
right  not  revocable  at  the  pleasure  of  the  grantor,  be  authenticated  by  deed. 
A  parol  permission  or  license  would,  indeed,  so  long  as  it  had  not  been 
countermanded,  excuse  a  trespass,  and  constitute  a  defence  to  an  action 
brought  for  the  entry  upon  the  land,  but  it  can  confer  no  indefeasible  right 
and  may  be  recalled  at  the  pleasure  of  the  grantor,  although  a  valuable 
consideration  has  been  given  for  it.  (post,  ch.  5.) 

(a)  Perezii,  Praelect  71.  (c)  Doe  v.  Roberts,  2  B.  &  Aid.  367 ;  Robinson, 

(b)  Irons  v.  SmallpUce,  2  B.  &  Aid.  55).  v.  M'Donnell,  ib.  184.    Pott,  ch.  3,  s.  8. 
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Feoffments,  grants,  and  conveyances  of  freehold  estates  in  lands,  tene- 
ments, and  hereditaments,  must  likewise,  as  we  shall  presently  see,  be 
authenticated  by  deed.     (Post,  ch.  5,  s.  2.) 

Partitions,  exchanges,  leases,  surrenders,  or  assignments  of  land  made 
between  the  Slst  December,  1844,  and  the  1st  of  October,  1845,  are  invalid 
at  law  unless  they  have  been  made  by  deed,  but  any  agreement  to  let  or 
surrender  any  such  land  will  take  effect  as  an  agreement  to  execute  a  lease 
or  surrender,  and  the  person  who  is  in  possession  of  the  land  in  pursuance 
of  any  agreement  to  let,  may  from  payment  of  rent  and  other  circumstances 
be  construed  to  be  a  tenant  from  year  to  year,  (d)  (As  to  agreements  to 
surrender,  see  post,  sec.  2.)  A  partition,  and  an  exchange  of  any  tene- 
ments or  hereditaments,  not  being  copyhold,  and  a  surrender  in  writing  of 
an  interest  in  any  tenements  or  hereditaments  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  made  after  the  1st  of  October,  1845,  are  also  void 
at  law  unless  made  by  deed.  (8  &  9  Vict.  c.  106.)  An  agreement  void  as 
to  the  duration  of  a  lease,  may  regulate  the  terms  upon  which  the  "tenancy 
subsists  in  other  respects,  (e) 

Leases  and  assignments  of  leases  exceeding  three  years  in  duration 
from  the  making  thereof  must,  in  order  to  be  valid,  be  authenticated  by 
deed.     The  statute  29  Car.  2,  c.  3,  commonly  called  the  statute  of  frauds 
and  perjuries,  requires  (s.  1)  all  such  leases  and  assignments  to  be  "put 
into  writing  and  signed  by  the  parties  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing,"   and  the  recent 
statute,  8  &  9  Vict  c.  106,  enacts,  that  after  the  1st  of  October,  1845, 
every  lease  required  by  law  to  be  in  writing  of  any  tenements  or  heredita- 
ments not  being  copyhold,  and  an  assignment  of  a  chattel  interest  not 
being  copyhold,  in  any  tenements  or  hereditaments,  and  not  being  an 
interest  which  might  by  law  have  been  created  without  writing,  shall  be 
void  at  law  unless  made  by  deed. 


SECTION  II. 


CONTRACTS  AND   PROMISES  REQUIRED   TO   BE  AUTHENTICATED   BY   A  SIGNED 

WRITING. 

leases  and  assignments  of  leases  not  exceeding  three  years  in  duration. 
By29  Car.  2,  c.  3,  s.  1,  it  is  enacted,  that "  all  leases,  estates,  interests  of 

W7&8Victc76;  8&9  Vict.  c.  106.  ton  ▼.  Qiffard,  1  Ad.  &  E.  52.  s.  c  ;  3  N.  &  M. 

W  Dot  v.  Bell,  5   T.  -R.    472.     Richard-     825,  a.  c. 

D  2 
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freehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of 
any  messuages,  manors,  lands,  tenements  or  hereditaments,  made  or 
created  by  livery  and  seizin  only,  or  by  parol,  and  not  put  into  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  shall  have  the  force  and  effect  of 
leases,  or  estates  at  will  only,  except  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof  whereupon  the  rent  reserved  to  the 
landlord,  during  such  term,  shall  amount  unto  two-third  parts  at  the  least 
of  the  full  improved  value  of  the  thing  demised,"  and  that  "  no  leases, 
estates,  or  interests,  either  of  freehold,  or  term  of  years,  or  any  uncertain 
interest,  not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out  o£ 
any  messuages,  manors,  lands,  tenements  or  hereditaments,  shall  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing 
signed  by  the  party,  so  assigning,  granting,  or  surrendering  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing,  or  by  act  and  opera- 
tion of  law."  All  leases  and  assignments  of  leases  not  exceeding  three 
years  in  duration,  and  not  coming  consequently  within  the  operation  of 
the  stat.  8  &  9  Vict.  c.  106,  are  governed  by  the  provisions  of  this  statute, 
and  if  the  rent  reserved  to  the  landlord  brings  them  within  the  exception 
they  may  be  made  by  word  of  mouth,  or,  in  the  case  of  leases  from  year  to 
year,  may  be  inferred  from  the  use  and  occupation  of  the  land  with  the 
consent  of  the  landlord  and  the  payment  of  rent,  (post,  s.  2,  ch.  8,  s.  I.) 
But  all  assignments  of  leases,  however  short  their  duration,  are  invalid 
unless  they  are  authenticated  by  a  signed  writing  or  by  deed,  (a)  If  an 
assignment  is  invalid  by  reason  of  its  not  having  been  made  by  deed,  it 
cannot,  it  should  seem,  operate  as  an  under-lease,  (b) 

Contracts  for  the  sale  of  lands  or  tenements,  or  of  estates  and  interests 
in  land. — By  29  Car.  2,c.  3,  s.  4,  it  is  further  enacted  "  that  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any  contract  or  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized."  This  portion  of  the  fourth  section  of  the  statute  refers  to 
agreements  for  the  sale  and  purchase  and  acquisition  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them  not  operating  as  an 
immediate  transfer  or  conveyance  of  any  estate  or  interest,  but  as  contracts 
to  make  or  execute  a  grant,  or  transfer,  or  conveyance,  at  some  subsequent 
period,  (c) 

Agreements  for  leases  and  for  the  sale,  assignment,  or  surrender  of 

(a)  PauU  y.  Simpson,  15  Law  J.  Q.  B.  882.         authority  since  the  decision  in  Parmtnter  v.  TTe6- 

(b)  Parke,  B.,  Barrett  v.  Rolph,  14  M.  &  W.      her,  5  Bligh.  N.  S.  31."    Parke,  B.,  ib. 
852.  "  Poukney  v.  Holme*,  1  Str.,  is  of  doubtful  (c)  Sudg.  Vend.  94  n. 
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leasehold  estates,  being  contracts  for  a  grant  or  transfer  of  an  estate  or 
interest  in  land,  are  within  this  clause  of  the  statute,  and  must  consequently 
be  authenticated  by  a  signed  writing,  (d)  Where  it  was  agreed  between 
the  plaintiff,  who  was  the  tenant  of  a  farm,  and  the  defendant,  that  the 
plaintiff  should  surrender  her  tenancy  and  prevail  on  her  landlord  to 
accept  the  defendant  as  tenant  in  her  place,  and  that  the  defendant  should 
then  pay  her  for  so  doing  100/.,  it  was  held  that  the  contract  amounted  to 
a  sale  of  an  interest  in  land,"  within  the  statute.  As  it  appeared,  however, 
that  the  plaintiff  had  given  up  the  land,  and  that  the  defendant  had  suc- 
ceeded to  her  interest,  and  had  afterwards  admitted  that  he  owed  her  100/, 
it  was  held  that  the  100/.  might  be  recovered  on  an  "account  stated." 
(Post,  ch.  2,  s.  3.)  (e) 

Contracts  for  the  letting  and  hiring  of  furnished  houses  and  lodgings, 
by  the  day,  week,  or  month,  are  contracts  for  an  interest  in  land,  and 
must  be  authenticated  by  a  signed  writing.  (/) 

Agreements  to  furnish  houses  entered  into  between  a  landlord  and  an 
intended  lessee  or  tenant,  where  the  occupation  of  the  house  forms  the 
substance  of  the  contract,  and  the  furnishing  of  it  is  bargained  for  only  in 
connexion  with  such  occupation,  are  agreements  for  an  interest  in  land 
within  the  statute,  (g)     Thus,  where  an  oral  agreement  was  made  between 
the  plaintiff  and  the  defendant  for  a  lease  of  a  ready-furnished  house  at  a 
certain  specified  rent,  and  the  house  being  only  partially  furnished  at  the 
time  of  the  making  of  the  contract,  the  defendant  promised  to  send  in 
more  furniture,  and  the  plaintiff,  relying  upon  this  promise,  took  posses- 
sion of  the  house,  and  occupied  it  for  several  months ;  and  the  furniture 
not  being  put  in,  he  brought  his  action  against  the  defendant,  to  recover 
damages  for  the  breach  of  the  defendant's  promise  in  that  behalf;  it  was 
held  that  the  promise  formed  part  of  an  entire  contract  for  an  interest  "  in 
or  concerning  lands,  tenements,  and  hereditaments,  and    ought  conse- 
quently to  have  been  expressed  in  writing."  (h)     If  the  agreement  does 
Dot  form  part  of  a  contract  for  the  letting  and  hiring  of  a  house,  it  is  then 
of  course  only  a  sale  and  purchase  of  goods  and  chattels,  and  has  nothing 
whatever  to  do  with  an  interest  on  land. 

Agreements  to  make  alterations  and  repairs  in  buildings  entered  into 
between  a  landlord  and  an  intended  lessee  or  tenant,  where  the  principal 
object  matter  of  the  agreement  is  the  letting  of  the  buildings  and  the 
UBprovements  and  alterations  are  accessorial  thereto,  and  contracted  for 

W)  Anon.  Ventr.  361 ;  Poultetuy  v.  Holmes,  1  Law,  J.,  C.  P.  1 ;  Simmon*  v.  Simmons,  12  Jar. 

Btr.405.  8. 

W  Cocking  ▼.  Ward,  1  C.  B.  868,  15  Law  J.  (h)  MecKden  v.   Wallace,  7  Ad.   fie  E.  49 ;  2 

^  F- 245.  N.  &  P.  224,  s.  c.     The  sending  in  of  the  farni- 

o,  v  *nmanVm  Stamp,  1  Stark.  12;  Edge  t.  ture  was  held,  however,  to  be  a  condition  prece- 

**Wordf  1  C.  fie  J.  391,  post,  ch.  8.  dent  to  the  defendant's  right  of  action  for  the  rent 

.    \9)  Vaughan  v.  Hancock,  3  C.    B.   766 ;  16  agreed  upon.     7  Ad.  &  K  54,  n.  (b.) 
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only  in  connexion  with  the  lease,  are  contracts  involving  an  interest  in 
land  within  the  statute,  and  cannot  be  enforced  unless  they  are  authenti- 
cated by  writing,  (t)  Thus,  where  the  plaintiff  being  possessed  of  a  mes- 
suage and  premises  for  the  residue  of  a  term  of  years,  agreed  to  give  up 
possession  to  the  defendant,  and  suffer  him  to  become  tenant  thereof  for 
the  residue  of  the  term,  in  consideration  of  the  defendant's  undertaking  to 
do  certain  repairs  to  the  said  messuage  and  premises ;  and  the  defendant, 
in  pursuance  of  the  said  agreement,  entered  into  possession  of  the  pro- 
perty, and  became  tenant  for  the  residue  of  the  term,  but  neglected  to 
fulfil  his  promise  to  repair  the  house ;  it  was  held,  that  this  was  an  agree- 
ment relating  to  an  interest  in  land  within  the  meaning  of  the  statute,  (k) 
But  where  a  tenant  in  the  actual  occupation  of  a  house  under  an  existing 
demise  orally  agreed,  in  consideration  that  the  landlord  would  put  another 
story  upon  the  house,  to  pay  him  10/.  per  annum  upon  the  cost  of  the 
erection,  in  addition  to  the  rent,  and  the  additional  story  was  built,  and 
the  landlord  brought  his  action  for  the  increased  payment,  it  was  held, 
that  as  the  defendant  had  got  what  he  bargained  for  he  must  pay  the 
stipulated  remuneration,  and  that  the  want  of  a  written  contract  formed 
no  objection  to  the  action.  (Z)  A  contract  of  this  kind  made  by  a  tenant 
in  the  actual  occupation  and  enjoyment  of  the  land,  and  not  forming 
part  of  the  original  contract  of  demise,  seems  to  be  a  contract  for  work 
and  labour  and  the  supply  of  materials,  (post,  ch.  9,)  rather  than  a  con- 
tract involving  an  interest  in  land. 

The  provisions  of  the  statute  of  frauds  apply  in  general  only  to  exe- 
cutory contracts,  where  the  party  sought  to  be  charged  has  not  derived 
any  benefit  from  the  bargain,  (m)  If  the  latter  has  accepted  and  retained 
the  benefit  of  the  performance  of  the  contract  by  the  other  contracting 
party,  he  cannot  escape  from  liability  on  the  ground  that  the  contract  was 
not  originally  put  into  writing.  A  lessee  who  was  restrained  from  assign- 
ing his  lease  without  license,  agreed  to  pay  to  his  landlord  40/.  for  a 
license,  and  the  license  being  given  and  the  assignment  executed,  he  then 
refused  to  pay  the  money  on  the  ground  that  "  there  was  no  written  agree- 
ment, and  that  words  were  but  wind ;"  but  it  was  held,  that  the  landlord 
might  recover  the  amount,  (n)  So  where  the  plaintiff  had  made  an  oral 
agreement  with  one  Emmanuel  for  the  purchase  of  an  estate  for  600/.,  and 
then  agreed  in  writing  with  the  defendant  to  sell  him  the  bargain  for  40/., 
and  the  estate  was  afterwards  at  the  plaintiff's  request  conveyed  to  the 
nominee  of  the  defendant,  it  was  held,  that  the  defendant  was  responsible 
for  the  payment  of  the  40/.,  as  he  had  actually  obtained  and  enjoyed  what 
he  bargained  for.(o) 

(i)   Vauyhan,  v.  Hancock,  3  C.  B.  766.  (m)  Linear  v.  Hodd,  17  Law,  J.,  C.  P.  106. 

U)  Butemere  v.  Hayes,  5  M.  &  W.  456.  (n)  Griffith*.   Young,  12  Bast,  514,  515. 

(/)  Holy  v.  Roebuck,  7  Taunt.157 ;   2  Marsh,  (o)  Seaman  t.  Price,  1  By.  &  Mood.  195. 
433,  s.  c. 


SECT.  II.]  8A1E   OP  GROWING  CROPS,   TIMBER,   FRUITS,   &0. 


39 


Agreements  concerning  landmarks  and  boundaries. — If  two  occupiers 
of  adjoining  lands  agree  that  a  wall  or  fence  shall  be  built  by  one  of 
them  as  a  boundary  common  to  both,  and  that  the  other  shall  pay  his 
proportion  of  the  expense,  this  is  not  a  contract  for  an  interest  in  land 
within  the  meaning  of  the  statute,(/?)  and  need  not  consequently  be  au- 
thenticated by  a  signed  writing. 

Growing  crops — Gfrass — Timber,  fyc. — Agreements  for  the  sale  and 
purchase  of  growing  grass,  (primae  vesturae,)  growing  timber  or  under- 
wood, growing  fruit  and  hops,  not  made  with  a  view  to  its  immediate 
severance  and  removal  from  the  soil  and  delivery  as  a  chattel  to  the  pur- 
chaser, is  a  contract  for  the  sale  of  an  interest  in  land,(;)  as  it  is  not  dis- 
tinguishable from  the  land  itself  in  legal  contemplation  until  actual  sever- 
ance, and  passes  to  the  heir,  and  not  the  executor;  (r)  but  fructus  indus- 
trials, such  as  growing  crops  of  turnips,  potatoes,  and  corn,  and  the 
annual  productions  of  the  soil  raised  by  the  labour  of  man,  which  are 
seizable  by  the  sheriff  under  aji.fa.,  and  pass  to  the  executor  and  not 
to  the  heir,  are  considered  goods  and  chattels,  and  contracts  for  the  sale 
of  them  are,  from  this  their  original  nature  considered  to  be  contracts  for 
the  sale  of  goods  and  chattels  and  not  of  an  interest  in  land,  although  they 
are  to  remain  in  the  soil  and  derive  a  nutriment  therefrom  until  they  have 
arrived  at  maturity,  and  the  mere  license  to  come  upon  the  land  for  the 
purpose  of  gathering  and  securing  the  crop  which  is  incident  to  such  a 
contract  is  not  a  sale  of  an  interest  in  land  within  the  meaning  of  the 
statute,  (s)  And  if  fruit  is  sold  at  so  much  a  bushel,  and  timber  at  so  much 
a  foot,  with  a  view  to  its  immediate  severance  from  the  soil  and  delivery 
as  a  chattel  to  the  vendee,  the  contract  is  not  a  contract  for  the  sale  of  an 
interest  in  land,  but  for  the  sale  of  goods  and  chattels,  "  the  produce  of 
the  trees  when  they  should  be  cut  down  and  severed  from  the  freehold."  (t) 
It  is  the  same  as  if  the  parties  had  contracted  for  so  much  fruit  already 
picked,  and  for  so  many  feet  of  timber  already  felled,  (u)  And  when  there 
has  been  an  actual  severance  and  delivery  of  the  produce,  the  value  of  it 
may  be  recovered  under  a  common  count  in  indebitatus  assumpsit  for 
goods  sold  and  delivered,  {x)     But  where  a  man  agrees  to  hire  the  land 


(p)  Stuart  w.  Smith,  7  Taunt  158;  2  Marsh, 
435,  s.  c. 

(g)  Crosby*.  Wadsworth,  6  East,  610;  Grif- 
fiths v.  Pulsion,  13  M  &  W.  358 ;  14  Law  J., 
Exch.  33 ;  Bayley,  J.,  Evans  y.  Roberts,  8  D.  &  R. 
615;  5  B.  &  C.  832;  Carrington  t.  Roots,  2  M. 
kW.  248 ;  ScoreU  t.  Boxall,  1  Y.  &  J.  398  ; 
Sugd.  Vend.  ch.  3,  sec.  2 ;  Petch  ▼.  Tutin,  15  M. 
&  W.  115,  post,  ch.  5. 

(r)  Rodwell  t.  Phillips,  9  M.  &  W.  504. 
Chambre,  J.,  Waddington  v.  Bristow,  2  B.  &  P. 
455. 

(*)  Parker  v.  Staniland,  11  East,  362  ;  War- 
ric*  t.  Bruce,  2   M.  &  S.  208;    Mayfield  t. 


Wadtley,  3  B.  &  C.  357;  5  D.  &  B.  224,  a.  c; 
Evans  v.  Roberts,  8  D.  &  B.  614 ;  5  B.  &  C.  829  ; 
Watts  ▼.  Friend,  10  B.  &  C.  446 ;  Sainsbury  r. 
Matthews,  4  M.  &  W.  347 ;  Jones  v,  Flint,  10 
Ad.  &  E.  753 ;  2  P.  &  D.  594,  s.  c+ ;  Dunne  r. 
Ferguson,  1  Hayes,  541 ;  Earl  of  Falmouth  v. 
Thomas,  1  Cr.  &  M.  89. 

(t)  Smith  v.  Surman,  9  B.  &  C.  568. 

(«)  Lord  Abinger,  9M.&W.  505.  Rolfe,  B., 
Washbourne  v.  Burrows,  16  Law  J.,  Exch.  266. 
1  Welsb.  Hurl.  &  Gord.  115. 

(x)  Poidter  v.  Killingbeci,  1  B.  &  P.  397 ; 
Teall  v.  Aidy,i  Moore,  542. 
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and  take  the  crops  growing  thereon  at  a  valuation,  and  to  pay  a  certain 
sum  for  work  and  labour  and  materials  expended  in  getting  the  lands 
ready  for  tillage,  this  is  an  entire  contract  for  an  interest  in  land,  and  the 
growing  crops  cannot  in  such  a  case  be  treated  as  goods  and  chattels,  (y) 

A  contract  was  entered  into  for  the  sale  of  a  crop  of  corn  on  the  land 
and  the  profit  of  the  stubble  afterwards,  and  the  vendpr  was  to  have 
liberty  for  his  cattle  to  run  with  the  purchaser's,  and  the  purchaser  was  to 
have  some  potatoes  growing  on  the  land  and  whatever  lay  grass  was  in 
the  fields,  and  was  to  harvest  the  corn  and  dig  up  the  potatoes,  and  the 
vendor  was  to  pay  the  tythe,  and  it  was  held,  that  this  was  not  a  con- 
tract for  any  interest  in  land,  but  a  sale  of  goods  and  chattels  as  to  all  but 
the  lay  grass,  and  as  to  that,  a  contract  for  the  agistment  of  the  defendant's 
cattle,  (z) 

If  the  contract  is  within  the  fourth  section  of  the  statute  as  a  contract 
for  the  sale  of  an  interest  in  land,  it  must  be  authenticated  by  writing ; 
and  if  it  does  not  fall  within  that  section,  but  within  the  seventeenth,  as  a 
contract  for  the  sale  of  goods  and  chattels,  there  must  still  be  writing,  un- 
less the  value  of  the  subject  matter  of  the  contract  does  not  amount  to 
10/.,  or  the  growing  produce  has  been  severed  and  delivered,  or  earnest 
has  been  given,  or  a  part  payment  made,  or  there  has  been  a  part  accept- 
ance and  receipt. 

Contracts  for  tlie  purchase  and  sale  of  goods  and  chattels. — By  the 
17th  section  of  the  statute,  it  is  further  enacted,  "  that  no  contract  for  the 
sale  of  any  goods,  wares,  and  merchandizes,  for  the  price  of  ten  pounds 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized.  This  section  was  held  not  to  extend  to  contracts  for 
the  making  and  manufacture  of  goods,  i.  e.  contracts  to  make  and  complete 
and  deliver  at  some  subsequent  period  goods  not  in  existence,  and  conse- 
quently not  capable  of  delivery,  or  of  part  acceptance,  at  the  time  of 
the  making  of  the  contract ;  such  as  contracts  to  build  a  ship,  or  make  a 
chariot,  &c,  and  which  were  considered  to  be  contracts  for  work  and 
labour,  and  the  supply  of  materials,  rather  than  contracts  of  sale ;  (a) 
whereupon  the  statute  of  9  Geo.  4,  c.  14,  s.  7,  was  passed,  which  extends 
the  provisions  of  the  statute  of  frauds  respecting  the  sale  of  goods  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  10/.  and  upwards,  notwith- 
standing the  goods  may  be  intended  to  be  delivered  at  some  future  time, 

(y)  Earl  of  Falmouth  v.  Thomas,   1  C.  &  M.      D.  594,  8.  c. 
89 ;  Harvey  v.  Grabham,  5  Ad. & E. 62.  (a)  Grows  v.  Buck,  3M.&S.  178. 

(*)  Jones  v.  Flint,  10  Ad.  &  E.  753  ;  2  P.  & 
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or  may  not  at  the  time  of  such  contract  be  actually  made,  procured,  or 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  and  rendering  the  same  fit  for 
delivery." 

The  statute  applies  only  to  executory  contracts  for  the  sale  of  goods 
and  chattels  where  the  party  sought  to  be  charged  as  the  purchaser  has 
not  accepted  or  received  the  goods.  If  the  goods  have  been  delivered  to, 
and  received  by  the  buyer,  the  latter  cannot  of  course  resist  payment  of 
the  price  on  the  ground  that  there  is  no  memorandum  in  writing  of  the 
contract,  (b) 

Of  the  first  exception  in  the  statute  as  to  part  acceptance  and  receipt. 
— u  Where  the  acceptance  of  a  part  of  goods  sold  is  relied  upon  to  take 
the  case  out  of  the  statute  of  frauds,  it  must  be  an  acceptance  of  a  part  of 
goods,  bought  under  one  entire  contract."  Where,  therefore,  the  traveller 
of  a  mercantile  house  in  London  received  and  accepted  an  order  in 
the  country  from  a  carpet-manufacturer,  for  a  cask  of  cream  of  tartar  at  a 
fixed  price,  and  also  an  order  for  two  chests  of  lac  dye,  provided  they 
could  be  furnished  at  a  given  price,  and  reserved  to  his  employers  a  right 
to  decline  to  fulfil  the  contract  for  the  lac  dye  at  the  price  named,  if  they 
should  think  fit,  and  the  cream  of  tartar  and  the  chest  of  lac  dye  being 
forwarded,  the  manufacturer  accepted  the  cream  of  tartar,  but  refused 
to  take  the  lac  dye,  it  was  held  that  there  were  two  distinct  and  inde- 
pendent contracts  of  sale,  one  for  the  cream  of  tartar,  which  was  entire 
and  absolute,  and  the  other  for  the  lac  dye,  which  was  conditional  and 
dependent,  and  that  the  acceptance  of  the  cream  of  tartar  could  not  take 
the  contract  as  to  the  lac  dye  out  of  the  operation 'of  the  statute,  (c) 
Where  a  purchaser  had  ordered  two  dozen  of  port  wine,  and  the  same 
quantity  of  sherry,  to  be  returned  if  not  approved,  and  the  vendor  sent 
four  dozen  of  each,  and  the  purchaser  kept  tliirteen  bottles  and  returned 
the  rest,  it  was  held  there  was  no  part  acceptance  of  the  whole  quantity, 
so  as  to  take  the  wine  returned  out  of  the  operation  of  the  statute. (d) 

Generally  speaking,  however,  when  a  person  goes  into  a  shop  and  buys 
various  different  articles  at  the  same  time,  such  a  person  does  not  make  as 
many  different  contracts  as  there  are  articles  purchased ;(e)  but  one  con- 
tract for  the  whole,  and  the  acceptance  and  receipt  of  any  one  of  the 
articles  so  purchased,  will  take  the  contract  as  to  all  of  them  out  of  the 
operation  of  the  statute. 

The  traveller  of  a  steel  manufacturer  at  Sheffield,  took  an  oral  order 
from  an  edge-tool  maker  at  Birmingham,  for  thirty-five  bundles  of  common 
steel  at  34*.,  and  five  bundles  of  cast  steel  at  48s. ;  and  it  was  held,  that 

(*)  Port,  a.  3.  Stark  v.  Keeves,  2  E»p.  598;  (d)  Hart  v.  Mills,  15  M.  &  W.  85  ;     15   Law 

wander  v.  Kontber,  1  H.  Bl.  21  ;   Mavor  ▼.      J..  Excb.  200. 

^,11  Moore,  6  Teal  v.  Atdyy1  B  &  B.  100, 101.  {e)  Alderson,  B.,  12M.  &  W.  38  ;  3  M.  &  W.178. 

10  Pric*  v.  Lea,  2D.  &  R.  295  ;  1  B.  &  G.      Baldaj  v.  Parker,  3  D.  &  R  220  ;  2  B.  &  C.  37. 
l*3,  i,  c. 
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this  was  one  entire  contract,  and  that  the  acceptance  of  the  common  steel, 
consequently,  took  the  cast  steel  out  of  the  operation  of  the  statute.  (/) 
But  where  growing  crops  were  put  up  to  auction  in  several  lots,  and  sepa- 
rately knocked  down  to  a  bidder  at  separate  prices,  it  was  holden,  that 
there  was  a  distinct  contract  of  sale  as  to  each  lot(^r) 

Where  a  party  under  one  contract  purchases  goods  ready  made,  and 
orders  others  to  be  made,  an  acceptance  of  the  former  goods  is  a  sufficient 
compliance  with  the  statute  of  frauds,  and  the  Act  of  9  Geo.  4,  c.  14,  s.  7. 
"  The  two  statutes  must  be  considered  as  incorporated,  and  then  it  is 
plain,  that  where  an  order  for  goods  made  and  for  others  to  be  made  forms 
one  entire  contract,  acceptance  of  the  former  goods  will  take  the  case  out 
of  the  statutes,  as  regards  the  latter  also." (A)  Certain  sugars  in  a  ware- 
house were  advertised  for  sale  by  auction,  and  samples  of  half  a  pound 
weight  from  each  hogshead,  drawn  after  the  sugars  had  been  weighed, 
were  produced  to  the  assembled  bidders,  and  after  the  biddings  were 
closed,  the  samples  were  delivered  to  and  accepted  by  each  purchaser,  as 
part  of  his  purchase;  to  make  up  the  quantity  and  weight  of  each  lot,  as 
specified  in  the  catalogue,  and  it  was  held,  that  the  delivery  and  accept- 
ance of  the  sample,  was  an  acceptance  and  receipt  of  part  of  the  things 
sold,  so  as  to  remove  the  contract  from  the  operation  of  the  statute. 
"Inasmuch  as  the  half-pound  sample  of  sugar,"  observes  Lord  Ellen- 
borough,  "  is,  by  the  terms  and  conditions  of  sale,  so  far  treated  as  part  of 
the  entire  bulk  to  be  delivered,  that  it  is  considered  in  the  original 
weighing,  as  constituting  a  part  of  the  bulk  actually  weighed  out  to  the 
buyer ;  and  to  be  allowed  for  specifically,  if  he  should  choose  to  have  the 
commodity  re-weighed.  I  cannot  but  consider  it  as  a  part  of  the  goods 
sold  under  the  terms  of  the  sale,  accepted  and  actually  received  as  such  by 
the  buyer.  And,  although  it  be  delivered  partly  alio  intuitu^  namely,  as 
a  sample  of  quality,  it  does  not  therefore  prevent  its  operating  to  another 
consistent  intent  also,  in  pursuance  of  the  purpose  of  the  parties,  as 
expressed  in  the  conditions  of  sale,  namely,  as  a  part  delivery  of  the  thing 
itself,  as  soon  as,  in  virtue  of  the  bargain,  the  buyer  should  be  entitled  to 
retain  and  should  retain  it  accordingly."  (t) 

The  acceptance  takes  the  whole  contract  out  of  the  statute ;  if,  there- 
fore, the  contract  is  made  defeasible  on  certain  conditions,  the  condition 
will  stand  good  as  part  of  the  contract  A  mare  was  sold  on  the  terms, 
that  in  case  she  should  prove  in  foal,  she  should  be  returned,  together 
with  part  of  the  price ;  the  mare  was  delivered  and  accepted,  and  after- 
wards proved  to  be  in  foal,  but  the  purchaser  refused  to  return  her,  and  it 
was  held,  that  the  acceptance  took  the  whole  agreement  out  of  the  statute  of 

(f)  Elliott  v.  Thomas,  3H.&W.  176.  Rohde  (A)  Lord  Abinger,  C.  B.,  Scott  v.  Eastern  Conn- 
v.  ThwaiUs,  9  D.  &  R.  293 ;  6  B.  &  C.,  888.  ties  Railway  Company,  12  M.  &  W.  58. 

(g)  Roots  v.  Lord  Dormer,  4  B.  &  Ad.  77 ;  1  (»")  Hindi  v.  Wkdtekoust,  7  Bast,  570.      Talver 
N.  &  M.  607,  s.  c.  v.  West,  Holt,  178. 
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frauds,  and  that  the  plaintiff  might  sue  the  defendant  for  the  refusal  to 
return  the  mare.(e) 

Of  the  second  exception  as  to  the  giving  of  something  in  earnest  or 
part  payment. — The  giving  of  any  quantity  of  money,  however  small,  by 
way  of  earnest  or  part  payment,  has  the  effect  of  taking  the  contract  out 
of  the  operation  of  the  statute.  It  binds  the  bargain  as  between  the 
parties,  provided  the  other  requisites  necessary  to  the  completion  of  a 
contract  of  sale  have  been  duly  complied  with,  and  operates  as  a  transfer 
of  the  right  of  property  to  the  purchaser.  (£)  The  vendor  cannot  sell  to 
another  until  he  has  requested  the  vendee  to  remove  the  goods  and  pay 
the  price,  and  the  latter  has  neglected  to  comply  with  the  requisition 
within  a  reasonable  period.  (/).  If  there  is  a  bargain  for  the  sale  of  goods 
at  a  certain  price,  and  subsequently  an  agreement  that  a  debt  due  from 
the  purchaser  shall  be  wiped  off  from  the  amount  of  the  price,  and  the 
debt  is  accordingly  released  and  discharged,  this  may  be  equivalent  to 
earnest  and  part  payment. (m) 

The  civil  law  respecting  earnest,  provides  that  "if  earnest  has  once 
been  given,  the  sale  is  perfected,  whether  the  contract  be  in  writing  or  be 
made  merely  by  word  of  mouth."  "  If  the  buyer  neglects  to  perform  the 
contract,  he  loses  what  he  has  paid  as  earnest,  and  if  the  seller  makes  de- 
fault, he  is  bound  to  render  to  the  buyer  double  the  value  of  what  he  has 
received.  But  the  price  of  the  thing  sold  must  always  be  fixed,  for  with- 
out a  price  there  can  be  no  sale.(w) 

Contracts  for  the  sale  of  fixtures  are  not  within  the  operation  of  the 
statute  of  frauds,  inasmuch  as  they  are  not  goods  and  chattels  within  the 
meaning  of  the  statute,  nor  do  they  constitute,  although  annexed  to  the 
freehold,  an  interest  in  land.(o) 

Railway  shares  also,  are  neither  interests  in  land,  nor  are  they  goods 
and  chattels,  and  contracts  for  the  purchase  and  sale  of  them  are  not 
consequently  within  the  statute,  and  do  not  require  to  be  authenticated  by 
writing.^) 

By  the  fourth  section  of  the  statute  of  frauds  it  is  further  enact- 
ed, u  that  no  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator,  upon  any  special  promise,  to  answer  damages  out  of  his 
own  estate,  or  whereby  to  charge  the  defendant  upon  any  special  promise, 
to  answer  for  the  debt,  default,  or  miscarriage  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  in  consideration  of  marriage, 

(0  Williams  v.  Burgess,  10  Ad.  &  E.  499.  Runder,  ib.  266 ;  3  Tyr.  959,  8.  c.     Lee  v.  Ris- 

fc)  Back  v.  Owen,  5  T.  B.  409.     Blahey  v.  don,  7  Taunt.  191.    Parke,  J.,  2  Sc.  249.    Pinner 

to*tdale,  Cowp.  664.  v.  Arnold,  1  Tyr.  &  GK  4. 

(I)  Langford  ▼.  Admix,  of  Tiler,  6  Mod.  162.  (/>)  Parke,  B.,  6  M.  &  W.   214.     Humble  v. 

(*)  Waller  v.  Nussey,  16  M.  &  W.  305,  306.  Mitchell,  1 1  Ad.  &  E.  205.     Bradley  v.   Ho'ds- 

16  Law  J.,  Exch.  120,  b.  c.  worth,  3  M.  &  W.  422.     Tempest  v.  KUner,  3  C. 

(*)  Instit.  lib.  8,  tit.  24,  Cod.  iv.,  tit.  38,  40.  B.  249.    Bowlby  v.  Bell,  ib.  284. 

(o)  Parke,  B.  1  C.  M.  fit  R.  275.    IlaUm  v. 
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or  upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised." 

Promises  by  executors  and  administrators.  — We  have  already  seen 
(ante,  21)  that  the  promise  of  an  executor  or  administrator  to  pay  the  debt 
of  his  testator  or  intestate  is  a  mere  nudum  pactum,  and  does  not  impose 
any  personal  liability  upon  the  latter,  or  make  him  chargeable  in  his  own 
right,  unless  there  is  some  consideration  for  the  promise ;  and  the  putting 
of  the  promise  into  writing  pursuant  to  the  statute  does  not  do  away  with 
the  necessity  of  a  consideration,  "  for  the  statute  was  made  for  the  relief 
of  personal  representatives,  and  did  not  intend  to  charge  them  further 
than  by  common  law  they  were  chargeable."  (q) 

Promises  to  answer  for  the  default  or  miscarriage  of  another. — The 
clause  of  the  statute  as  to  charging  the  defendant,  upon  any  special 
promise,  to  answer  for  the  default  or  miscarriage  of  another,  applies  to  a 
tortious  act  as  well  as  to  a  breach  of  contract;  therefore,  where  the 
plaintiff,  in  his  declaration,  alleged  that  the  defendant,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  let  a  certain  geld- 
ing of  his  out  to  hire  to  one  Joseph  English,  to  ride  to  Reading,  he,  the 
defendant,  undertook  and  promised  the  plaintiff,  that  the  said  Joseph 
English  should  redeliver  it  safe  to  the  plaintiff,  it  was  held  that  this  was  a 
promise  to  answer  for  the  default  of  another,  within  the  statute,  and  ought 
accordingly  to  have  been  expressed  in  writing. (r)  So,  where  one  T.  E. 
Marter  had,  without  the  leave  or  license  of  the  plaintiff,  wrongfully  ridden 
a  horse  of  the  plaintiff,  in  consequence  whereof  the  horse  died ;  and  the 
defendant,  in  consideration  that  the  plaintiff  would  not  bring  an  action  in 
respect  thereof  against  the  said  T.  E.  Marter,  promised  to  pay  the  plaintiff 
a  sum  of  money,  to  be  determined  on  by  a  third  party,  by  way  of  satisfac- 
tion to  the  plaintiff  for  the  damage  he  had  sustained,  &c,  it  was  held  that 
this  was  an  undertaking  for  the  default  or  miscarriage  of  another  within 
the  statute,  and  ought  consequently  to  have  been  expressed  in  writing.  (*) 
So  where  the  defendant,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  become  bail  and  security  for  one  Hadley,  he,  the 
defendant,  would  save  harmless  and  indemnify  the  plaintiff  from  all  pay- 
ments, damages,  costs,  and  expenses  which  he  might  incur,  or  be  put  to, 
by  reason  thereof  it  was  held  that  this  was  a  promise  to  answer  for  the 
default  of  another  within  the  fourth  section  of  the  statute,  (t)  But  a 
promise  by  one  parishioner  to  indemnify  another  against  the  consequences 

iq)  Rann  v.  Hughes,  7  T.  R.  350.  (#)  Kirkham  v.  Marter,  2  B.  &  Aid.  618. 

(r)  Buckwifl-  v.  Darnel^  Ravm.  1085 ;  Salk.  28,         (t)  Green  v.  CreuweU,  i 0  Ad.  &  B.  453 ;  2  P. 
n.  b. ;  6  Mod.  241),  s.c.  &  D.  480,  8.  c 
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of  resisting  a  claim  of  tithe,  is  not  a  promise  to  be  responsible  for  the 
default  of  another,  but  a  promise  to  pay  what  the  promisee  may  lose  by 
defending  the  promisor's  interests  in  a  suit  (if) 

Promises  to  answer  for  the  debt  or  default  of  another* — If  A,  in  con- 
sideration that  B  will  stay  proceedings  in  an  action  he  has  commenced 
against  C,  to  recover  a  sum  of  money  due  to  him  from  C,  promises  to  pay 
that  money,  such  promise  is  a  promise  to  answer  for  the  debt  of  another, 
within  the  fourth  section  of  the  statute.  (#)  A  distinction  was  formerly 
taken  between  a  promise  to  pay  for  goods  supplied  to  a  third  party,  made 
before  and  after  the  delivery  of  such  goods.  The  former  was  held  to  be 
an  original  undertaking,  and  so  not  within  the  statute,  and  the  latter  a 
collateral  undertaking  within  the  statute,  but  this  distinction  has  been 
decisively  overruled ;  and  it  is  now  holden,  that  if  the  person  for  whose 
use  the  goods  have  been  furnished,  is  liable  at  all,  any  promise  by  a 
third  person  to  pay  for  them,  is  a  promise  to  answer  for  the  debt  of 
another,  and  must  be  authenticated  by  writing  pursuant  to  the  statute. 

The  operation  of  the  statute,    therefore  is  not  confined  to  collateral 
undertakings  to  be  answerable  for  a  subsisting  debt  or  duty ;  it  extends  to 
undertakings  made  before  the  debt  accrues  or  the  duty  arises,  and  a  gua- 
rantee, consequently,  which  a  tradesman,  before  he  sends  out  goods  on 
credit,  requires  from  a  third  party,  because  he  does  not  like  to  trust  the 
person  for  whose  use  the  goods  are  intended,  is  within  the  statute,  if  the 
latter  has  been  treated  by  the  tradesman  as  his  debtor,  (y)     Thus,  where 
the  plaintiff,  a  tradesman,  being  asked  by  the  defendant  to  serve  one 
Coulthard  of  Pontefract,  with  groceries,  replied  that  he  did  not  know  him, 
and  did  not  like  to  trust  him,  and  the  defendant  said,  "  If  you  do  not 
know  him,  you  know  me,  and  I  will  see  you  paid ;"  and  an  order  was 
afterwards  received  by  the  plaintiffs  from  Coulthard  for  groceries,  which 
were  sent  accordingly,  and  the  plaintiffs  made  Coulthard  their  debtor  for 
these  goods  in  their  books,  and  applied  to  him  for  payment,  but  were 
refused,  whereupon  they  brought  their  action  against  the  defendant  upon 
M&  undertaking ;  it  was  holden,  that  this  was  a  promise  to  answer  for  the 
debt  of  another,  within  the  meaning  of  the  provisions  of  the  statute  of 
frauds,  (z)     So,  where  the  plaintiff,  having  commenced  certain  business 
for  one  Fox,  refused  to  go  on  with  it,  without  a  promise  by  the  defendant 
*°  P&y  the  further  expenses  to  be  incurred,  it  was  holden  that  this  promise 
*as  within  the  statute,  (a) 

But  the  sale  may  be  to  one  man,  although  the  goods  are  to  be  delivered 
to  Mother,  and  a  person  may  promise  to  pay  for  goods  supplied  to,  or  for 
Wo*k  done  at  his  request,  or  by  his  directions  for  a  third  party,  as  the  real 

£00 *   V***-  p.  459.    Adams  v.  Dansey,  6  Bing.  Walter,  ib.  14,  n.  (c) 

i  A  \*f .  &  P.  245,  s.  c.  (z)  Matson  v.  Wharam,  2T.R.  80. 

(J  j£**k  t.  Hutchinson,  2  Will.  94.  (a)  Barber  v.  Fox,  1  Stark.  270. 
**ecbUu»  ▼.  Faria,  3  Doug.  13.   Parsons  v. 
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debtor,  and  not  in  the  character  of  a  surety,  and  if  he  has  been  treated  by 
the  person  who  has  furnished  the  goods,  and  done  the  work,  as  the  party 
liable,  and  credit  has  been  given  to  him,  his  promise  or  undertaking  to 
pay  is  not  a  collateral  promise  to  answer  for  the  debt  of  another,  and  the 
statute  consequently  is  out  of  the  case.(i)  If  two  come  to  a  shop,  and 
one  buys,  and  the  other  to  gain  him  credit,  promises  the  seller  '  if  he  does 
not  pay  you,  /  will,'  this  is  a  collateral  undertaking,  void  without  writing 
by  the  statute.  But  if  he  says,  *  let  him  have  the  goods,  I  will  be  your 
paymaster,'  or  '  I  will  see  you  paid,9  this  is  an  undertaking  as  for  himself, 
and  he  shall  be  intended  to  be  the  very  buyer,  (c) 

A  plaintiff,  in  his  declaration,  alledged  that  one  Joshua  Hill  was  em- 
ployed by  J.  L.  Hesse,  to  do  work  for  him  on  certain  houses,  and  the 
defendant  was  employed  by  Hesse  as  surveyor  over  Hill  in  respect  of  the 
said  work,  and  that  the  defendant,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would  provide  Hill  with  materials  for  the 
work,  promised  the  plaintiff  to  pay  him  a  reasonable  sum  for  such  mate- 
rials, out  of  such  monies  received  by  him,  as  should  become  due  to  Hill, 
in  respect  of  the  said  work,  if  Hill  should  give  him  an  order  for  that  pur- 
pose ;  and  then  averred  that  Hill  gave  the  order,  and  afterwards  required 
certain  materials,  and  that  the  plaintiff  provided  and  delivered  to  Hill 
materials  of  the  value  of  1,000/.,  and  that  1,500/.  became  due  to  Hill  for 
the  work,  and  had  been  received  by  the  defendants,  and  that  the 
plaintiff  thereupon  requested  the  defendants  to  pay  him  for  the  materials 
out  of  such  monies  so  due  to  Hill,  and  so  received  by  the  defendant, 
which  the  defendant  had  refused  to  do,  it  was  held,  that  this  was  not  a 
promise  by  a  surety  to  answer  for  the  debt  or  default  of  another,  within  the 
meaning  of  the  statute,  but  an  original  independent  contract. (d)  If  goods 
are  furnished  to  an  infant  at  the  request  of  the  defendant,  the  defendant's 
undertaking  or  promise  to  pay  for  them,  is  not  a  collateral  promise  to 
answer  for  the  debt  of  another,  inasmuch  as  the  infant  is  not  liable  to  pay 
for  them,  and  cannot  be  indebted  by  reason  of  his  minority,  (e)  And  if 
the  original  debt  be  discharged  and  extinguished  by  the  substitution  in 
lieu  thereof  of  a  new  contract  to  pay  the  amount  of  that  debt,  such  new 
contract  is  not  a  collateral  promise  to  answer  for  the  debt  or  default  of 
another,  (f) 

A  debtor  being  taken  in  execution  by  his  creditor,  the  plaintiff,  on  a 

(b)  Hargreavet  v.  Parsons,  18  M.  &  W.  561,  (e)  Harris  v.  Huntbach,  1  Bur.  873.  Du*- 
570,  post,  cbo.  13,21.  combe  v.  Tichridge,  Aleyn,  94;  1  Wins.  Saund. 

(c)  Birkmyr  v.  Darnell  1  Sulk.  27,  6  Mod.      211,  d. 

250,  s.  c.     Watkins  v.  Perkins,  Eaym.  224.    Sea-  (f)  See  post  ch.  24,  sec.  2,    Novation  and  sob- 
wan  v.  Price,  1  C.  &  P.  686,  10  Moore,  34,  2  stitution."  Hodgson  v.  Anderson,  5D.&R.  746,     « 
Bing.  437,  s.  c.  747 ;  3  B.  &  C.  855, 866,  s.  c.  Lacy  v.  APNeile,  4    ^ 

(d)  Andrews  v.  Smith,  2  C.  M.  &  B.  627.  D.  &  R.  7.    Taylor  v.  Hilary, \  C.  M.  &  B.  743  j^ 
Sweeting  v.  Asp  tin,  7  M.  &  W.  173.     Qetish  v.  3  Bowl.  461, 8.  c. 

Ckartier,  1  C.  B.  13. 
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writ  of  ca  sa,  the  defendant,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  discharge  his  debtor  out  of  custody,  pro- 
mised the  plaintiff  that  he  the  defendant  would  pay  to  the  plaintiff  the 
costs  and  damages,  for  which  such  debtor  had  been  taken  in  execution ; 
and  it  was  held,  that  this  was  not  a  collateral  promise  to  answer  for  the 
debt  of  another,  because  the  debt  was  extinguished  by  the  discharge  of 
the  debtor  who  was  no  longer  liable,  (g)  So,  where  the  plaintiff  had  issued 
execution  against  one  Lloyd,  and  afterwards,  with  the  assent  of  all  the 
parties  interested,  Lloyd  conveyed  all  his  property  to  the  defendant,  he 
undertaking  to  satisfy  Lloyd's  creditors;  and,  thereupon,  it  was  agreed 
between  the  plaintiff  Lloyd  and  the  defendant,  that  the  plaintiff  should  relin- 
quish the  execution  against  Lloyd,  (which  he  did,)  and  should  look  to  the 
defendant  as  his  debtor  instead  of  Lloyd ;  it  was  held,  that  the  defendant's 
undertaking  to  pay  the  plaintiff,  was  not  a  promise  to  answer  for  the  debt 
of  a  third  person ;  for  that  Lloyd  was  discharged  from  the  debt,  and  would 
have  had  a  good  answer  by  plea,  if  the  plaintiff  had  sued  him,  or  by 
auditd  quereld,  if  the  plaintiff  had  issued  execution. (h)  And  where  a 
purchaser  of  goods,  being  unable  to  pay  for  them,  transferred  and  de- 
livered them  to  the  defendant,  and  the  latter  promised  the  vendor  to  pay 
for  them ;  it  was  held,  that  this  was  a  substitution  of  a  new  contract  of 
sale,  and  a  new  purchaser  in  lieu  of  the  original  contract  of  sale,  that  the 
original  purchaser  was  discharged  from  all  liability  in  respect  of  the 
goods,  and  his  debt  being  extinguished,  the  promise  was  not  a  promise 
to  be  answerable  for  the  debt  of  another.  (0 

And  a  contract  or  promise,  although  made  concerning  the  debt  or  de- 
fault of  a  third  party,   may  yet  be  an  original  contract  not  within   the 
statute.     If  the  plaintiff,  for  example,  has  a  lien   upon  the  goods  and 
chattels  of  his  debtor  in  his  possession,  or  if  he  holds  securities  for  the 
payment  of  his  debt,  and  is  induced  either  to  give  up  his  lien  upon  the 
goods  or  to  part  with  his  securities  upon  the  faith  of  a  promise,  made  by 
the  defendant,  to  pay  the  amount  of  the  plaintiff's  claim  thereon,  the  pro- 
mise so  made  is  not  within  the  mischief  intended  to  be  provided  against 
by  the  statute  of  frauds,  although  the  amount  promised  to  be  paid,  as  the 
consideration  or  inducement  for  the  abandonment  of  the  lien  or  the  sur- 
render of  the  securities,  may  be  the  subsisting  debt  of  a  third  party,  due 
to  the  plaintiff,  and  the  performance  of  the  promise  may  have  the  effect 
of  discharging  that  debt(Ar)     Thus,  where  the  plaintiff,  in  his  declaration, 
alleged  that  "the  defendant,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  relinquish  the  possession  of  certain  goods, 

to  Goodman,  v.   Chase,  1   B.  &  Aid.  297.  883,  8.  c. 

B**erv.  SUuart,  JIM.  W.  857.     12  Law  J.,  (i)  Browning  v.  Stallard,  5  Taunt.  450. 

*P- N.  8.  391,  s.  c.    Lane  v.  Burghart,  1  Ad.  &  {k)  Barker  v.  Bin,  10  M.  &  W.  61.    Haigh  v. 

*  N-  S.  937.  Brooh,  10  Ad.  6c  K.  309 ;  ib.  335,  8.  c.  in  error. 

W  Bird  v.  Gammon,  5  Sc.  213;  3  Bing.  N.  C. 
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which  had  before  then  been  granted  and  sold  to  him  by  Abbott,  by  a  bill 
of  sale,  made  in  consideration  of  122/.  19*.  6rf.,  due  from  Abbott  to  the 
plaintiff,  and  which  goods  he  was  about  to  sell  in  satisfaction  of  his  debt, 
undertook  to  pay  him  177/.  19s.  6d.  in  April  then  next;  it  was  held, 
that  this  was  not  a  promise  to  pay  the  debt  of  another.  "What 
is  this,"  observes  Mansfield,  C.  J.,  "  but  the  case  of  a  man,  who,  having 
the  absolute  uncontrolled  power  of  selling  goods,  refrains,  upon  the  request 
of  another.  This  is  not  a  promise  to  pay  the  debt  of  another  within  the 
meaning  of  the  act."(/)  So  where  the  plaintiff,  holding  securities  for  the 
payment  of  a  debt  due  to  him,  had  parted  with  those  securities,  and  given 
up  his  lien  upon  them,  upon  the  faith  of  a  promise  by  the  defendant,  to 
pay  and  satisfy  the  amount  of  the  plaintiff's  claim  upon  them;  it  was 
held,  that  this  promise  was  not  a  promise  to  be  answerable  for  the  debt  of 
another  within  the  true  intent  and  meaning,  and  the  spirit  of  the  provi- 
sions of  the  statute  of  frauds,  but  an  original  independent  contract, 
amounting  to  a  purchase  of  the  securities,  or  of  the  defendant's  interest 
therein. (m)  And,  where  the  plaintiff  had  distrained  upon  his  tenant  for 
rent  in  arrear,  and  afterwards  delivered  up  the  goods  and  chattels  to  the 
defendants,  for  the  use  of  the  tenant  upon  the  faith  of  an  undertaking 
signed  by  the  defendants  in  the  following  terms :  "  We,  the  undersigned, 
hereby  agree  and  undertake  to  pay  to  Thomas  Edwards,  (the  plaintiff,)  all 
such  rent  as  shall  appear  to  be  legally  due  to  him  from  Edward  Kelly, 
tenant,  &c,  up  to  the  25th  day  of  Dec.  1815;"  it  was  held,  that  the  de- 
fendants were  liable  upon  their  undertaking,  and  that  it  was  not  within 
the  mischief  intended  to  be  provided  against  by  the  statute,  (n)  The  land- 
lord, having  distrained  the  goods,  held  them  in  his  hands  as  a  pledge  for 
the  rent ;  the  debt  in  respect  of  such  rent  was  for  the  time  suspended,  and 
the  promise  founded  upon  the  relinquishment  by  the  landlord  of  his  lien 
upon  the  goods,  was  an  original  independent  contract,  and  not  a  mere 
promise  to  answer  for  the  debt  of  another. 

In  these  cases  the  plaintiff  must  so  shape  his  case,  as  not  to  show  or 
admit  in  his  declaration,  or  upon  the  face  of  the  pleadings,  that  there  is  a 
principal  debtor  liable,  and  that  the  promise  of  the  defendant  is  a  promise 
to  pay  that  debt(o) 

See  further  as  to  guarantees,  post,  ch.  13,  s.  3  (Principal  and  Surety). 

Agreements  in  consideration  of  marriage. — The  clause  in  the  fourth 
section  of  the  statute  of  frauds,  relating  to  agreements  in  consideration 
of  marriage,  does  not  extend  to  the  marriage  contract  itself,  promises  of 

(l)  Barrell  v.  Trussell,  4  Taunt.  117.  lin,  12  Moore,  497.      Jloulditch  v.  Milne^  3  Esp. 

(m)  Mertdith  v.  Short,  Salk.  25.     Castling  v.  86;  1  Wms.  Saund.  211  d,  211  e,ed.  1845. 

Anbert,  2  East,  325.     Walker  v.  Taylor,  6  C.  &  (o)  Clancy  v.  Piggott,  2  Ad.  &  E.  478 ;  4  N.  & 

P.  752.  M.  496  ;  and  1  H.  &  W.  20,  8.  c.     Tomlin$o*v. 

(n)  Edwards  v.  Ke'ly,  6  M.  &  S.  204.    Wil-  Qell,  6  Ad.  &  E.  564 ;  1  N.  &  P.  588,  s.  c    A»- 

liams  v.  Ltper,  3  Burr.  1887.    Bampton  ▼.  Pau-  drews  v.  Smith,  2  C.  M.  &  R.  631. 
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marriage  consequently  axe  binding,  though  not  reduced  into  writing  and 

signed  by  the  party  sought  to  be  charged  thereon. (/?)     But  all  promises 

and  agreements  made  by  one  person  in  consideration  of  the  completion 

of  a  marriage  by  another,  are  within  the  statute,  and  must  be  reduced  into 

-writing,  whether  they  are  executory  or  executed ;  the  performance  of  the 

contract  does  not  take  the  contract  out  of  the  operation  of  the  statute,  as 

the  words  of  the  act  would  be  rendered  nugatory  by  such  a  result.     A 

letter  written  by  a  father,  signifying  his  assent  to  the  marriage  of  his 

daughter  with  J.  S.,  and  that  he  would  give  her  a  marriage  portion  of 

500/.,  was  held  a  sufficient  promise  in  writing  within  the  meaning  of  the 

Btatute.(^) 

Agreements  not  to  be  performed  within  a  year. — The  clause  in  the 
Statute  of  Frauds  respecting  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  extends  to  all  con- 
tracts which  are  not  by  the  terms  of  them  to  be  fully  and  completely 
executed  within  a  year.     A  part  performance  of  the  contract  will  not,  con- 
sequently, take  it  out  of  the  provisions  of  the  statute.     Thus,  where  a 
person  had  become  a  subscriber  to  the  "Boydell  Shakspeare,"  a  work 
which  was  published  in  numbers,  and  could  not,  and  was  not  intended  to 
be  completed  within  a  year,  and  had  taken  and  paid  for  several  numbers 
&s  they  came  out,  and  then  refused  to  continue  his  subscription  and  com- 
plete the  set,  it  was  holden  that  an  action  could  not  be  maintained  against 
him  for  the  money,  as  there   was  no  written   contract   signed  by  him 
according  to  the  statute.     "It  has  been  argued,"  observes  Lord  Ellen- 
borough,  "that  an  inchoate  performance  within  a  year  is  sufficient  to 
take  die  case  out  of  the  statute ;  but  the  word  used  in  the  clause  of  the 
statute  is  performed,  which,  ex  vi  termini,  must  mean  the  complete  perform- 
ance or  consummation  of  the  work."  "  And  I  cannot  say,"  observes  Bailey, 
•S  M  that  a  contract  is  performed  when  a  great  part  of  it  is  to  remain 
^performed  within  the  year ;  or,  in  other  words,  that  part  performance  is 
performance.     The  mischief  meant  to  be  prevented  by  the  statute  was  the 
leaving  to  memory  the  terms  of  a  contract  for  a  longer  time  than  a  year, 
■"te  persons  might  die  who  were  to  prove  it ;  or  they  might  lose  their 
*™rful  recollection  of  the  terms  of  it.    If  part  performance  were  to  supply 
^  want  of  writing,  a  party  might  be  fixed  with  a  contract  for  supplying 
8°°^  for  twenty  years  together,  at  the  price  which  was  paid  for  them  the 
first  year,"  without  any  evidence  in  writing  of  the  bargain,  which  would 
**  Contrary  to  the  spirit  and  intention  of  the  act(r) 
A  contract  whereby  a  coachmaker  agrees  to  let  a  carriage  for  a  term  of 
e  years,  in  consideration  of  an  annual  payment  for  the  use  of  it,  but 

1  jjLP1***-  Baker,  1  Str.  84.  Harrison,  t.  Cage,      Hart,  1  Vern.  110;  Bac.  Abr.  Agreements,  (<r)  3. 
TV1*.  836.  (r)  Boydell  v.  Drummond,  11  Bast,  154,  158. 

23«"  £<*fttef  of  Montaeue  v.  Maxwell,  1  Str.      Sweet  r.  Lee,  4  Sc.  N.  R.  10. 
*tf  ?.  mom,  2  Ventr.  301.    Moore  v. 
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which,  by  the  custom  of  trade,  is  determinable  at  any  time  within  that 
period,  on  payment  of  a  year's  hire,  is  an  agreement  not  to  be  performed 
within  a  year,  within  the  meaning  of  the  statute,  (s)  So  also  is  a  con- 
tract for  a  year's  service,  to  commence  on  a  day  subsequent  to  the  making 
of  the  contract,  for  a  contract  which  extends  one  minute  beyond  the  time 
pointed  9ut  by  the  statute,  falls  within  its  prohibition.  Where,  therefore, 
an  action  had  been  brought  upon  a  verbal  contract  made  on  the  27th  of 
May,  whereby  the  plaintiff  had  agreed  to  take  the  defendant  into  his  ser- 
vice for  a  year,  to  commence  on  the  30th  of  June  following,  and  the  de- 
fendant had  tendered  himself  as  servant  to  the  plaintiff  on  the  day  ap- 
pointed, but  the  latter  had  refused  to  receive  him,  it  was  held  that  the 
action  was  prohibited  by  the  statute,  as  the  contract  was  not  to  be  per- 
formed within  a  year  from  the  time  when  it  was  made,  (t)  So,  where  the 
contract  was  made  on  the  20th  of  July  to  serve  from  the  24th  for  a  year, 
and  the  servant,  after  serving  a  few  months,  was  dismissed  at  a  month's 
warning,  and  brought  an  action  for  his  wages  for  the  remainder  of  the 
year,  it  was  held  that  the  action  could  not  be  maintained,  as  the  contract 
was  within  the  fourth  section  of  the  statute,  (u)  But  a  contract,  or  general 
hiring  for  one  year  from  the  time  of  the  making  of  the  contract,  and  so  on 
from  year  to  year  so  long  as  the  parties  shall  respectively  please,  has  been 
held  not  to  extend  beyond  the  time  limited  by  the  statute,  and  is  not  con- 
sequently within  the  provisions  of  the  fourth  section.  (x) 

The  statute  does  not  extend  to  contracts  which  are  to  be  performed 
upon  the  happening  of  some  uncertain  event,  and  which  may  not  conse- 
quently be  completed  within  a  yeax.(y)     An  agreement  consequently  to 
pay  the  plaintiff  so  many  guineas  on  the  day  of  his  marriage,  was  held 
not  within  the  statute,  although  the  marriage  did  not  take  effect  for  nine 
years,  for  it  might  have  happened  within  the  year,  (z)     And  where  an 
oral  promise  was  made  to  pay  so  much  money  on  the  return  of  a  ship, 
which  ship  happened  not  to  return  within  two  years  after  the  time  of  the 
making  of  the  promise,  it  was  held  that  the  promise  was  not  within  the 
statute,  for  that,  by  possibility,  the  ship  might  have  returned  within  the    * 
year,  though  by  accident  it  happened  that  it  did  not,  and  that  the  clause  < 
in  the  statute  only  extended  to  such  promises  and  agreements  as  were,  by— ^ 
the  express  appointment  of  the  parties,  not  to  be  performed  within  a  y< 
from  the  time  of  making  thereof,  (a)     And  it  has  been  laid  down, 
"  where  the  agreement  is  to  be  performed  upon  a  contingency,  and  r 
does  not  appear,  within  the  agreement,  that  it  is  to  be  performed  after  c 

(#)  Birch  t.  The  Earl  of  Liverpool,  9  B  &  C.  Oiraud  v.  Richmond*  2  C.  B.  835. 

892.  (y)  WelU  v.  Borion,  12  Moore,  177  ;  4 

(0  Bracegirdle  ▼.  ITeald,  1  B.  &  Aid.  722.  40,  g.  c. 

{u)  Sndling  v.  Id.  HunHngfield,  1C.M.&R.  (*)  Pder  v.  Compton,  Skin.  853;  Holt,  82»- 

25;  4  Tyr.  606,  s.c.  8.  c.    Smith  v.  Watail,  1  Raym.  3)6. 

(x)  Betxton  v.  Collyer,  12  Moore,  552 ;  4  Bing.  (a)  Anon.  Salk.  280.     Fenlon  v.   EmbUrt, 

309,  s.  c.*;    Syhe*  ▼.  Dixon,  9  Ad.  &  B.  693;  Burr.  1282:  1  W.  Bl.  353,8.  c. 
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year,  there  a  note  in  writing  is  not  necessary,  for  the  contingent  and  uncer- 
tain event  might  happen  within  the  year ;  but  where  it  appears,  by  the 
whole  tenor  of  the  agreement,  that  it  is  to  be  performed  after  the  year, 
there  a  note  is  necessary,  otherwise  not.  (b) 

Contracts  executed  within  the  year. — Neither  does  the  statute  apply 
where  the  contract  is  wholly  executed,  or  intended  to  be  so,  by  one  of  the 
parties  thereto,  within  the  year,  although  there  are  some  acts  to  be  done 
by  the  other  party  beyond  the  prescribed  limit.     Thus,  where  a  landlord 
agreed  to  lay  out  50/.  in  improvements  upon  the  demised  premises,  and 
the  tenant  agreed  to  pay  5/.  per  annum  for  the  remainder  of  his  term,  of 
which  several  years  were  then  unexpired,  in  addition  to  the  reserved  rent, 
and  the  50/.  was  expended  within  the  year,  and  the  landlord  afterwards 
brought  his  action  for  the  arrears  of  the  5/.,  it  was  held  that  he  was  en- 
titled to  recover,  though  the  agreement  had  not  been  put  into  writing  and 
signed.     (t  As  to  the  contract  not  being  to  be  performed  within  a  year," 
observes  Littledale,  J.,  "  we  think  that  as  the  contract  was  entirely  exe- 
cuted on  one  side  within  the  year,  and  as  it  was  the  intention  of  the  par- 
ties, founded  on  a  reasonable  expectation,  that  it  should  be  so,  the  Statute 
of  Frauds  does  not  extend  to  such  a  case.     In  the  case  of  a  parol  sale  of 
goods,  it  often  happens  that  they  are  not  to  be  paid  for  in  full  till  after  the 
expiration  of  a  longer  period  of  time  than  a  year ;  and  surely  the  law 
wrald  not  sanction  a  defence  on  that  ground,  when  the  buyer  had  had  the 
fell  benefit  of  the  goods."  (c) 

Acknowledgments  and  promises  respecting  debts  and  causes  of  action 
barred  by  the  statute  of  limitations.(d) 

By  9  Geo.  4,  c.  14,  s.  1,  reciting  that  various  questions  had  arisen  in 
actions  founded  on  simple  contract  as  to  the  proof  and  effect  of  acknow- 
ledgments and  promises  offered  in  evidence  for  the   purpose  of  taking 
casesout  of  the  operation  of  the  Statute  of  Limitations,  it  is  enacted,  that 
in  actions  of  debt  or  upon  the  case  grounded  upon  any  simple  contract  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed  sufficient  evi- 
dence of  a  new  and  continuing  contract  whereby  to  take  any  case  out  of 
t^  operation  of  that  statute,  and  that  no  person  shall  be  deprived  of  the 
"^efit  of  that  act,  unless  the  acknowledgment  or  promise  shall  be  made 
^  *  writing  signed  by  the  party  chargeable  thereby,  nor  any  joint  con- 
^■Gtor,  by  any  writing  signed  only  by  his  co-contractor,  and  that  no  action 
****ft  be  maintained  whereby  to  charge  any  person  upon  any  promise 
**•©*  full  age,  to  pay  any  debt  contracted  during  infancy,  or  upon  any 
^^fication  after  full  age  of  any  promise  or  simple  contract  made  during 

jj  *}  Ptter  t.   CompUm,  Skin.   853.     Wells  v.  (d)  The  stat   21  Jac.  1,  c.  16,  which  requires 

?*<>*,  12  Moore,  182, 183 ;  4  Bine.  43, 44.  all  actions  grounded  upon  simple  contracts  to  be 

{*}  Donellan  t.  Read,  3  B.  &  Ad.  906.     Mar  commenced  within  six  years  after  the  cause  of  ac- 

vT  *•  Pvju.  11  Moore.  2.    Soueh  v.  Stravbridae.  tion  has  accrued. 


7r  *•  Pyne,  11  Moore,  2.    Soueh  v.  Strawbridge, 
16  UwJ.f  C.  P.  172;  2  C.  B.808,  s.  c. 
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infancy  unless  such  promise  or  ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith.     (As  to  the  form,  signature, 
and  effect  of  the  ratification,  see  post,  ch.  3.) 
Of  the   form  and  requisites   of  the   written   memorandum  of  the 

CONTRACT. 

The  note  or  memorandum  of  "  a  special  promise  by  an  executor  or  ad- 
ministrator to  answer  damages  out  of  his  own  estate,"  and  of  "  a  specia] 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another,"  also  ol 
an  "  agreement  made  upon  consideration  of  marriage,"  and  of  a  contraci 
or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,"  and  of  an  "  agreement  that  is  not  to  be  performed  withii 
the  space  of  one  year  from  the  making  thereof,"  must  disclose  the  consi- 
deration for  the  promise  or  agreement.  If  it  purports  to  be  an  agreemen 
it  must  disclose  a  mutuality  of  contract  and  obligation  between  the  parties 
to  it,  (e)  if  it  be  a  note  or  memorandum  of  a  promise  simply,  it  must  ex- 
press the  consideration  for  the  promise,  as  well  as  the  promise  itself;  (/] 
and  the  omission  to  state  the  consideration  cannot  be  supplied  by  ora 
testimony  of  its  existence,  (g) 

The  requisite  written  evidence  of  the  contract  may  be  established 
through  the  medium  of  letters  and  separate  documents,  containing  refe- 
rences to  each  other.  Any  printed  papers  or  communications  in  writing 
which  may  have  passed  between  the  parties,  forming  on  the  face  of  then 
part  of  one  connected  transaction,  may  be  incorporated  and  construed  to 
gether,  and  made  to  establish  the  requisite  written  evidence  of  an  "  agree 
ment,"  (h)  or  of  the  consideration  for  a  guarantee  or  other  special  promis< 
within  the  fourth  section  of  the  statute,  (i)  But  the  agreement,  or  th< 
consideration  for  the  promise,  must  appear  upon  the  face  of  the  writtei 
instruments  themselves,  when  placed  in  juxtaposition,  and  cannot  be  esta 
blished  in  any  way  through  the  medium  of  oral  testimony.  (£) 

Contracts  for  the  sale  of  lands  and  tenements, — The  note  or  mema 
randum  of  the  agreement  for  the  sale  and  purchase  of  lands,  tenements,  c 
hereditaments,  or  of  any  interest  in  or  concerning  them,  need  not  fc 
drawn  up  in  technical  language,  or  in  words  of  form,  but  there  must  t 
written  evidence  of  an  "  aggregatio  mentium"  or  mutual  agreement,  c 
the  part  of  the  vendor  and  purchaser  to  sell  and  to  buy ;  and  both  tU 
subject  matter  of  the  sale  and  the  price  to  be  paid  for  it,  must  be  specifies 


(«)  Sykes  v.  Dixon,  9  Ad.  &  E.  695;  1  P.  & 
D.  463,  s.  c.     Sweet  v.  Lee,  4  Sc.  N.  R.  90. 

(/)  Rann  v.  Hughes,  7  T.  R.  350,  n.  Wain 
y.  Warlters,  5  East,  17. 

{g)  As  to  what  is  a  sufficient  statement  of  the 
consideration  in  the  case  of  guarantees.  See  post, 
ch.  14,  ft-  1. 

(A)  Bird  v.  Blosse,  2  Ventr.  361.  Dobell  ▼. 
Hutchinson,  3  Ad.  &  E.  355.     Ric'iards  v.  Hay- 


ward,  2  Sc.  N.  R.  670.     Home  v.  Booth,  4 
N.  R.  526,  559.     Allen  v.  Bennett,  3  Taunt  V 

(i)  Moore  ▼.  Hart,  1  Vern.  110.     Coe  v.  _ 
field,  7  Moore,  252.     Steady.  Liddard,  8  Mom 
2 ;  1  Bing.  4  s.  c.    SandUands  v.  Marsh,  % 
&  Aid.  680.   Jones  v.  Williams,  7M.&W.A 

(k)  Kenworthy  v.  SchofiM,  4  D.  &  R.  559^ 
B.  &  C.  945.     Post,  ch.  1,  s.  2. 
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It  would  be  a  very  insufficient  agreement  to  say,  "  I  agree  to  sell  A.  B. 
my  lands,  without  specifying  the  terms  or  the  price,  and  if  those  could  be 
supplied  by  oral  evidence  we  should  let  in  all  the  mischief  against  whicfc 
the  statute  of  frauds  was  meant  to  guard,  viz.  of  having  important  parts  of 
the  contract  proved  by  oral  evidence."  (/)      If  upon  a  treaty  for  the  pur- 
chase and  sale  of  an  estate  the  owner  writes  a  letter  which  amounts  to  a 
distinct  offer  to  sell  the  property  upon  certain  terms,  and  the  party  to 
whom  the  letter  is  addressed  answers  it  and  accepts  the  offer  within  a  rea- 
sonable period,  the  contract  is  complete,  and  an  action  may  be  maintained 
upon  it  at  common  law,  or  the  owner  may  be  compelled  to  perform  it  in 
specie  in  equity. (m)     But  if  there  has  not  been  a  clear  offer  and  accept- 
ance of  one  and  the  same  set  of  terms,  if  the  property  has  not  been 
clearly  described  and  defined,  and  any  material  particulars  are  left  unset- 
tled between  the  parties,  there  is  not  a  concluded  contract  capable  of  sup- 
porting an  action,  or  a  bill  for  specific  performance,  (n)     Where  a  draft 
agreement  had  on  the  back  of  it,  "  We  approve  of  this  draft,"  and  this 
was  signed  by  the  intended  parties  to  the  agreement,  it  was  held  that  it 
merely  amounted  to  evidence  of  something  they  intended  to  agree  to,  and 
not  to  an  actual  agreement.  "  If  the  words,"  observes  Lord  Tenterden,  "  im- 
ported an  agreement,  there  would  never  be  any  necessity  for  any  other 
instrument."  (o)     "  Still,"   observes   Sir  E.  Sugden,  "  where   the  parties 
themselves,  not  being  professional  persons,  sign  such  a  memorandum,  it 
is  a  question  to  be  decided  in  each  case  whether  they  signed  in  that  form, 
as  simply  approving  of  the  draft  as  such,  or  whether  they  intended  to  give 
validity  to  it  as  an  agreement,"  (p)  and  concluded  contract. 

"  It  is  not  necessary  that  the  note  in  writing,  to  be  binding  under  the 
statute  should  be  cotemporary  with  the  agreement.  It  is  sufficient  if  it 
has  been  made  at  any  time  and  adopted  by  the  party  afterwards,  and  then 
anything  under  the  hand  of  the  party  expressing  that  he  had  entered  into 
^e  agreement  will  satisfy  the  statute,  which  was  only  intended  to  protect 
persons  from  having  oral  agreements  imposed  upon  them."  (q) 

Contracts  for  the  sale  of  goods  and  chattels. — The  note  or  memorandum 
of  a  bargain  for  the  sale  of  goods  and  chattels  must  state  the  names  of  the 
contracting  parties  or  their  agents,  (r)  and  the  price  to  be  paid,  if  the 
price  was  fixed  and  agreed  upon  at  the  time  of  the  making  of  the  con- 
^M*)  but  if  no  price  was  positively  and  definitively  fixed  and  agreed 

(Q  Bayfey,  J.     Saunders  v.  Wakefield,  4  B.  &  (o)  Doe  ▼.  Pedgriph,  4  C.  &  P.  812. 

£J; «01.    Western  v.  Russell,  8  Ves.  &  B.  191.  {p)  Sugd.  Vend.  129. 

^**««  ▼.  Foljanbe,  8.  Mer.  53.  (?)  Ld.  EUenborough.   Shippey  v.  Derrison,  5 

(*)  Coleman  v.  Upcot,6  Vin.  Abr.  527,  pi  17.  Esp.  192. 
^{P*.  Biggins,  12  Jur.295.  (r)  Champion  v.  Plummer,  4  B.  &    P.  254. 

l»)  Kennedy  v.  Lee,  8  Mer.  451.     Thomas  t.  Graham  v.  Mutton,  5  Bing.   N.   S.   605,  7  Sc. 

«**«<?*,  1  Coll.  Ch .312.  GaslarthY.Ld.Low-  769,  s.c. 

p'  *2  Ve*.    113.     See  post,  ch.   5.     Specific  (s)  Elmore  v.  Kingscote,  5  B.  &  C.  583  ;  8  D. 

reifarmance.  &  R.  343,  s.  c. 
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upon,  the  note  or  memorandum  will  be  sufficient,  in  the  case  of  the  sale 
of  a  chattel,  without  any  statement  of  price,  and  the  law  will  infer  that  a 
reasonable  price  was  to  be  paid,  (t)  It  is  not  necessary  that  all  the 
minutiae  and  particulars  of  the  contract  should  appear  upon  the  face  of  the 
written  memorandum,  any  note,  or  an  entry  in  a  book  or  ledger,  acknow- 
ledging the  fact  of  the  sale,  mentioning  the  name  of  the  vendor  and  the 
thing  sold,  and  signed  by  the  purchaser  or  his  agent,  will  take  the  case 
out  of  the  statute. 

The  contract  may  be  authenticated  and  established  through  the  medium 
of  letters  and  separate  writings,  provided  they  refer  to  each  other  and  to 
the  same  person  and  things,  and  manifestly  relate  to  the  same  contract 
and  transaction.     A  bill  of  parcels,  for  example,  in  which  the  vendor's 
name  is  printed,  delivered  to  the  purchaser  at  the  time  of  an  order  given 
for  the  future  delivery  of  goods,  may  be  connected  with  a  subsequent 
letter  written  by  the  vendor,  referring  to  such  order  for  the  purpose  of 
establishing  the  requisite  written  evidence  of  the  contract  (u)     The  agent 
of  the  seller  had  written  in  a  book  of  the  buyer,  an  order  for  fifty  barrels 
of  rice  at  a  certain  price,  and  beneath  this  order  two  several  similar  orders 
for  twelve  hundred  weight  and  for  eight  hundred  weight  of  tobacco,  but 
not  naming  the  buyer,  and  it  was  held,  that  a  subsequent  letter  from  the 
buyer  to  the  seller,  in  which  he  said,  "  the  eight  hundred  weight  of  fine 
shag  tobacco  I  wish  immediately  forwarded,  as  I  have  sold  it,  and  it  is 
wanted :  I  likewise  want  the  invoice  of  the  rice  and  the  other  tobacco," 
might  be  connected  with  the  orders,  so  as  to  make  a  complete  memoran- 
dum in  writing  within  the  statute,  {x)     Goods  were  sold  by  auction  to  an 
agent  acting  on  behalf  of  an  undisclosed  principal,  the  auctioneer  wrote 
the  initials  of  the  agent's  name,  together  with  the  prices,  opposite  the  lots 
purchased  by  him,  in  the  printed  catalogue ;  and  it  was  held,  that  the 
entry  in  the  catalogue  and  a  letter  afterwards  written  by  the  principal  to 
the  agent,  recognizing  the  purchase,  might  be  coupled  together  to  consti- 
tute and  establish  the  requisite  written  memorandum  of  the  contract  (y) 
A  buyer  wrote  to  the  seller  as  follows : — "  I  give  you  notice  that  the  corn 
you  delivered  to  me,  in  part  performance  of  my  contract  with  you  for  one 
hundred  sacks  of  good  English  seconds  flour,  at  45&  per  sack,  is  so  bad,  thai 
I  cannot  make  it  into  saleable  bread.     Dated  this  24th  September,  1821.* 
To  this  notice  the  seller  replied  as  follows : — "  I  have  your  letter  or  notice 
of  the  24th  September,  in  reply  to  which  I  have  to  state  that  I  consider  1 
have  performed  my  contract  with  you  as  far  as  it  has  gone."     And  it  was 
held,  that  the  first  letter  and  the  answer  might  be  coupled  together  anc 

(*)  Hoadly  v.  Machine,  4  M.  &  Sc.  340;  10  Coldham  v.  Showier,  3  C.  B.  813. 

Bing.  482,  b.  c.    Actbal  v.  Levy,  ib.  227,  370.  (x)  Allen  v.  Bennett,  3  Taunt  169. 

Valpy  ▼.  Q&ton,  16  Law  J.,  C.  P.  248.  (y)  Phillimort  v.  Barry,  1  Cerapb.  513. 

(u)  Saunderton,  v.  Jachon,  2  B.   &  P.  238. 
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incorporated,  and  were  sufficient  evidence  in  writing  to  satisfy  the  terms 
of  the  statute  of  frauds,  and  enable  the  buyer  to  sue  the  seller  for  the  non- 
delivery of  an  article  corresponding  with  that  mentioned  and  described  in 
the  buyer's  letter,  (z) 

But,  if  there  is  any  material  discrepancy  between  the  letters  and  entries, 

if  they  describe  the  quality  and  quantity  of  the  thing  sold  differently,  or 

vary  in  the  statement  of  the  terms  of  the  contract,  and  do  not  recognise 

die  same  contract  and  refer  to  the  same  transaction,  they  will,  of  course, 

fail  in  establishing  the  bargain.     In  an  action  for  the  price  of  goods  sold, 

die  plaintiff  offered  in  evidence  an  entry  in  a  book  of  an  order  for  flour, 

which  had  been  read  over  to  the  defendant,  the  alleged  purchaser,  at  the 

time  of  the  booking  thereof,  and  which  purported  to  be  a  mere  general 

order  for  forty  sacks  of  flour  called  thirds,  at  58*.  per  sack,  and  this  order 

being  insufficient  as  a  memorandum  for  want  of  signature,  the  plaintiff 

endeavoured  to  satisfy  the  statute  by  connecting  it  with  a  letter  signed  by 

the  defendant,  addressed  to  him,  stating,  "  Your  not  sending  the  flour  I 

agreed  with  you  for,  according  to  time,  I  am  now  provided  for.     .     .     I 

expected  yours  in  the  course  of  a  week.     If  I  buy  of  any  man  I  expect  it 

according  to  time,  or  the  bargain  is  void ;"  but  it  was  held,  that  the  entry 

and  the  letter  referred  to  different  contracts,  the  one  was  evidence  of  an 

absolute  and  unconditional  contract  of  sale,  and  the  other  of  a  qualified 

and  conditional  bargain,  and  that  the  plaintiff  could  not  avail  himself  of 

the  letter  for  one  purpose, — to  bind  the  defendant  within  the  statute,  and 

renounce  it  for  another  purpose ;  but  that  he  must  take  it  altogether,  and 

then  it  was  no  recognition,  but  a  repudiation  of  the  contract  sought  to  be 

established  by  the  entry,  (a)     So  where  a  purchaser  had  bought  some 

Prober,  but  afterwards  refused  to  accept  it,  on  the  ground  that  it  was  faulty 

m&  unsound,  and  the  vendor's  attorney  wrote  to  him  demanding  payment 

°*  &e  price,  and  telling  him  that  "  the  trees  contained,  upon  a  very  fair 

'Measurement,  229  feet  7  inches,  and  that  "  the  value  at  Is.  6d.  per  foot, 

an,°anted  to  the  sum  of  171.  Ss.  6d. ;"  and  the  purchaser  wrote  in  reply, 

*  bought  the  timber  at  I*.  6d.  per  foot,  to  be  sound  and  good,  Mr.  Smith 

P^^&ised  to  make  it  so,  and  now  denies  it"    And  it  was  held,  that  this 

^P*y  did  not  recognise  the  contract  described  in  the  first  letter,  but  dis- 

t^ly  falsified  and  repudiated  it.  (b) 

^^■"oieftf  bought  and  sold  notes. — When  sales  are  effected  through^  the 

lne<**v*m  of  brokers  acting  between  the  parties  buying  and  selling,  "  the 

^^^ir  is  the  agent  of  both  parties,  and  as  such,  may  bind  them  by  signing 

tue  fe^me  contract  on  behalf  of  buyer  and  seller.     But  if  he  does  not  sign 

tJle  ***me  contract  for  both  parties,  neither  will  be  bound.     It  has  been 

J^  <*cehon  t.  Lowe,  7  Moore,  219,  228 ;    1  (6)  Smith  ▼.  Surman,  9  B.  &.  C.  561,  569.  As 

j^T  ^t  ■•  c.  to  acceptance  of  offers  of  sale  made  by  post,    see 

Ja     Voop"  v-    Snith,    15    East,    103,    108.  ante,  p.  80,  and  Dunhp  v.  Biggin,  12  Jur.  295. 
******  t.  Porter,  6  B.  &  C.  437. 
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decided  accordingly,  that  where  the  broker  delivers  a  different  note  of  the 
contract  to  each  of  the  contracting  parties,  there  is  no  valid  bargain  at 
all.  (c)  If  different  notes  are  given  to  the  parties,  neither  can  understand 
the  other ;  (d)  nor  can  either  of  them  tell  whether  the  broker  has  or  has 
not  exceeded  the  authority  given  to  him.  A  broker's  bought  note  delivered 
to  a  purchaser  described  the  subject  matter  of  the  contract  as  "  Riga  Rhine 
hemp,"  and  the  sale  note  delivered  to  the  vendor  described  it  as  "  St 
Petersburgh  clean  hemp ;"  and  it  appeared  that  the  description  in  the  first 
note  had  been  inserted  by  mistake,  and  designated  an  article  of  a  different 
and  better  quality  and  higher  price  and  value  than  that  described  in  the 
second  note ;  and  it  was  held,  that  as  the  parties  were  not  bound  to  the 
same  bargain,  and  had  not  respectively  agreed  to  buy  and  sell  the  same 
thing,  there  was  no  contract  at  all  subsisting  between  them,  (e) 

It  is  the  duty  and  general  practice  of  brokers  to  make  a  minute  or 
memorandum  of  the  contract  of  sale  in  their  books,  and  to  transcribe 
therefrom  the  bought  and  sold  notes  which  are  delivered  to  the  vendor 
and  purchaser.  If  these  notes  agree,  but  differ  from  the  entry  in  the  book, 
the  notes  constitute  the  contract,  and  are  not  in  any  way  affected  by  the 
entry.  {/)  If  they  differ  from  each  other,  and  one  of  them  agrees  with 
the  entry,  a  question  has  been  raised,  as  to  whether  the  entry  and  the  note 
agreeing  with  it,  may  be  taken  together  as  constituting  the  contract,  to 
the  exclusion  of  the  other  note ;  but  it  seems  to  be  considered  that  an 
entry  in  a  book  which  the  party  has  not  seen,  cannot  be  set  up  in  opposi- 
tion to  the  note  which  has  been  given  to  him,  as  evidence  of  the  contract 
by  which  he  is  to  be  bound,  and  that  the  broker's  book  cannot  be  resorted 
to,  to  cure  a  material  discrepancy  between  the  bought  and  sold  notes,  (g) 
" unless  it  be  shown  that  the  broker's  book  was  known  to  the  parties™  (A) 
If  two  parties  agree  between  themselves  to  enter  into  a  contract  of  sale, 
and  they  employ  a  broker  to  draw  up  the-  contract,  and  the  latter  draws 
up  a  different  contract,  and  does  not  communicate  it  to  one  of  the  parties, 
the  person  to  whom  it  is  not  communicated  is  not  bound  by  the  contract 
Thus,  where  a  vendor  agreed  to  sell  a  quantity  of  wool  at  a  certain  price, 
and  a  purchaser  agreed  to  take  it  upon  the  terms  that  the  wool  was  to  be 
delivered  in  good  dry  condition,  and  the  broker  employed  by  the  parties 
sent  a  sold  note  of  the  contract  to  the  vendor  which  omitted  all  mention  of 
the  stipulation  that  the  wool  was  to  be  in  "  good  dry  condition,"  and  no 
note  whatever  was  sent  to  the  purchaser,  it  was  held  that  the  latter  was 

(<?)  Lord  Tenterden,  C.  J.,  Grant  v.  Fletcher,  5  (/)  Haves  v.  Forster,  1   Mood.   6t  Bob.  868. 

B.  &  C.  437.  Hinde  v.  Whtiehouse,  7  East,  669.  Goom  v.  Aflaio,  9  D.  &  R.  148 ;  6  B.  &  C.  117, 
Heyman  v.  Neale,  2  Caropb.  337.     Lord  Denman,  b.  c. 

C.  J.,  4  Q.  B.  747.  Lord  Abinger,  C.  B.,9M.&  (g)  Thornton  ▼.  Meux,  1  Mood.  &  Malk.  48. 
W.  805,  809.  Cumming  ▼.  Roebuck,  Holt,    173.      Gregton  ▼. 

(</)  Gibba,  C.  J.,  Cummingv.  Roebuck,Ro\U  N.  Ruck,  4  Q.  B.  747. 

P.   C.   173.     But  nil   unimportant  or  immaterial  (h)  Lord  Abinger,  C.  B.,  Thornton  v.  Charles, 

variation  will   not  of  course  avoid  the  bargain,  9H.&  W.  803,  809.     Totcnend  v.  Drahford,  1 

Maclean  v.  Dunn,  1  M.  dt  P.  778,  779.  Car.  &  Kirwr.  22.    Pitts  v.  Beckett,  13  M.  &  W. 

(e)  Thornton  v.  Kempster,  5  Taunt  786,  788.  743.     Whalley  v.  Davison,  10  Jur.  578. 
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not  bound  by  the  contract  so  made,  as  the  broker  had  no  authority  to 
make  such  a  contract,  (*) 

"  A  broker  has  only  a  special  authority,  not  a  general  one,  and  if  you 
employ  a  broker  to  buy  one  kind  of  goods  and  he  buys  another,  you  are 
not  bound  by  his  act."  (k) 

Of  the  signature  to  the  memorandum. — The  fourth,  as  well  as  the  seven- 
teenth section  of  the  statute  of  frauds,  requires  the  note  or  memorandum 
of  the  contract  to  be  signed  only  by  "  the  party  to  be  charged."     The  sig- 
nature of  the  party  seeking  to  enforce  the  contract  consequently  is  not 
necessary.  (/)     If  a  man  writes  his  name  in  the  first  person,  as,  "  I,  James 
Crockford,  agree,  &c,"  (m)  or  in   the  third   person,   as,   "Mr.    Stanley 
agrees,"  (n)  this  is  a  sufficient  signature.     Dodgson,  a  hop  merchant  in 
Leeds,  agreed  with  the  traveller  of  the  plaintiffs,  who  were  hop  merchants 
in  London,  for  the  purchase  of  a  quantity  of  hops,  and  made  an  entry  in 
his  own  sample-book,  of  the  quality,  quantity,  and  the  price  of  the  article, 
describing  it  as  "  Sold  to  John  Dbdgson,"  and  then  required  the  traveller  of 
the  plaintiffs  to  sign  the  memorandum  on  their  behalf,  as  the  vendors, 
which  he  did,  and  the  hops  were  duly  forwarded ;  but  Dodgson  then  re- 
fused to  accept  them  and  pay  for  them,  it  was  held  that  the  entry  "  Sold  to 
John  Dodgson,"  in  his  own  handwriting  was  a  memorandum  of  the  con- 
tract signed  by  the  party  sought  to  be  charged,  within  the  meaning  of  the 
statute,  (o)     But  the  mere  insertion  of  the  name  of  the  contracting  party 
in  the  body  of  a  written  contract,  is  not  of  itself  a  sufficient  signature.     It 
"must  amount  to  an  acknowledgment  by  the  party  that  it  is  his  agree- 
ment, and  if  the  name  does  not  give  such  authenticity  to  the  instrument,  it 
does  not  amount  to  what  the  statute  requires."     Therefore,  where  the 
defendant  Moore  wrote  instructions  for  a  lease  to  the  plaintiff  in  these 
words,  "  The  lease  renewed,  Mrs.  Stokes  to  pay  the  king's  tax,  also  to  pay 
Moore  24/.  a  year  half  yearly ;  Mrs.  Stokes  to  keep  the  house  in  good  and 
tenantable  repair,"  &c,  it  was  held  that  Moore,  by  writing  his  own  name 
in  the  body  of  the  instructions,  had  not  signed  an  agreement  for  the  re- 
newal of  the  lease  within  the  intent  and  meaning  of  the  statute,  (p)     If 
the  agreement  concludes  "  as  witness  our  hands,"  or  contains  any  words 
showing  that  the  names  of  the  contracting  parties  were  to  be  subscribed, 
there  is  no  signing  within  the  statute  unless  the  names  of  the  parties  are 
duly  subscribed  at  the  foot  of  the  instrument,  (q) 
The  civil  law  did  not  require  the  signature  of  a  party  to  a  written  con- 

(»)  Piits  y.  Beckett,  13  M.  &  W.  743.  2  B.  &  P.  239.   Morison  ▼.  Tumour,  18  Vee.  175. 

(k)  Parke,  B.  13  M.  &  W.  747.  Propert  v.  Parker,  1  Rasa.  &  Myl.  625.    Bleakly 

(/)  Bgertonr.  Matthews,  6  East,  307.  Alien  v.  v.  Smith,  11  Sim.  150. 
Bennett,  3  Taunt  169.    Laythoarp  v  Bryant,         (n)  Lobb  v.  Stanley,  5  Q.  B.  574. 
2  Bing.  N.  S.  735.     3  Sc.  238,  s.  c.     Thornton  (o)  Johnson  v.  Dodgson,  2  M.  &  W.  653. 

t.  Kentpster,  5  Taunt.  788.  (p)  Stoto  v.  Moore,  1  Cox.  222,  223. 

(m)  Knight  v.  Crockford.  1  B«p.  190.     Taylor         (©)  Hubert  v.  Treherne,  3  M.  &  Or.  743.  4  Sc. 

v.  Dobbins,  1  Str.  399.    Saunderson  v.  Jackson,  N.  B.  486. 
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tract  of  sale,  if  the  contract  was  in  his  own  handwriting.  "  With  regard  to 
those  contracts  of  sale  and  purchase,  which  are  perfected  by  writing,  we 
have  ordained,"  observes  the  emperor  in  the  Institutes,  "  that  they  shall 
not  be  valid  and  binding,  unless  they  be  written  by  the  contracting  par- 
ties, or  signed  by  them  if  written  by  another."  (r)  But  in  our  own  law, 
if  the  defendant  has  written  the  whole  contract  with  his  own  hand,  without 
signing  it  as  a  concluded  agreement,  this  is  not  sufficient,  as  the  statute 
has  made  signing  absolutely  necessary  for  the  completion  of  the  contract  (*) 
A  party  may,  under  certain  circumstances,  be  bound  by  his  signature 
although  he  subscribed  in  form  as  a  witness,  (t)  "  What,  within  the  legal 
intent  of  the  statute,  will  amount  to  a  signing,  is  the  same  question  in 
equity  as  at  law."  (u)  In  the  case  of  contracts  for  the  sale  and  purchase 
of  goods  and  chattels  and  moveables  it  has  been  held,  that  if  a  man  writes 
his  name  against  an  entry  or  memorandum  in  a  book  or  ledger,  or  indorses 
his  name  on  printed  particulars  of  sale,  printed  handbills,  or  printed 
descriptions,  or  on  packages  containing  goods,  with  intent  to  denote  that 
he  has  purchased  the  contents,  this  is  a  sufficient  signature,  and  the  name 
may,  as  previously  mentioned,  be  written  in  pencil  as  well  as  in  ink.  (x) 
A  man  may  sign  also  by  his  initials  or  by  his  mark,  (y)  and  it  is  quite  im- 
material upon  what  part  of  the  paper  the  mark  or  signature  is  to  be  found. 
But  the  signature  must  of  course  be  made  with  a  view  of  authenticating 
the  document  as  a  concluded  contract,  and  not  with  a  view  merely  of 
altering  or  settling  a  draft,  or  approving  of  propositions  and  proposals  not 
finally  arranged  and  decided  upon,  (z) 

Signature  by  agents. — The  authority  of  the  agent  to  sign  and  execute 
leases  exceeding  three  years  in  duration,  and  assignments  and  surrenders 
of  such  leases,  must  now  be  constituted  by  writing  under  seal,  (a)  The 
fourth  and  seventeenth  sections  of  the  statute  of  frauds,  respecting  contracts 
for  the  purchase  and  sale  of  lands,  or  of  some  estate  or  interest  therein,  to 
be  created  or  transferred  at  a  future  period,  and  not  passing  any  immediate 
estate,  promises  by  executors  and  administrators,  to  be  answerable  out  of 
their  own  estates,  promises  to  answer  for  the  debt  or  default  of  another, 
agreements  in  consideration  of  marriage,  agreements  not  to  be  performed 
within  a  year,  'and  contracts  for  the  sale  of  goods  and  chattels,  do  not 


(r)  Nisi  et  instruments  emptionis  faerint  con- 
scripts, vel  manu  propria  contrahentium,,  vel  ah 
alio  quidem  scripta,  a  contrahentSbus  autem  sub- 
scripta.    Lib.  in.  tit  24. 

(s)  Ithel  v.  Potter,  cited  1  P.  Wms.  771. 

(0  Weiford  v.  Beesely,  1  Yes.  senr.  6.  Coles 
v.  Trecothick,  9  Ves.  251,  8  Atk.  503.  Blore  v. 
Sutton,  3  Mer.  237.  GosbeU  v.  Archer,  2  Ad.  & 
E.  508,  4  N.  &  M.  494,  s.  c. 

(u)  Lord  Eldon,  Moriton  r.  Tumour,  18  Ves. 
183. 

(x)  Geary  v.  Physic,  5  B.  &  C.  234  ;  7  D.  & 


R.  653,  s.  c.  Jeferyv.  Walton,  1  Stark,  267. 
Hodgson  v.  Le  Bret,  1  Campb.  233. 

(y)  Best,  C.  J.,  Hubert  v.  Moreau,  12  Moore, 
219.  Phillimore  v.  Barry,  1  Campb.  513,  ft.  c 
Baker  v.  Dening,  8  Ad.  &  £.  94.  Hyde  v.  John- 
son,  2  Bing.  N.  S.  780.  Jacob  v.  Kirk,  2  Mood. 
&  Rob.  221.    Sweet  v.  ^3M.&  Or.  460. 

(«)  Coldham  v.  Showier,  3  C.  B.  820.  Haw- 
kins \.  Holmes,  1  P.  Wms.  770.  Doe  y.  Pedariph, 
4  C.  &  P.  312. 

(a)  8  &  9  Vict.  c.  106,  post  ch.  12,  s.  1. 
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render  it  necessary  that  the  agent  should  obtain  his  authority  by  any 
written  instrument.     It  has  been  holden,   consequently,  with  regard  to 
these  contracts  and  promises,  that  the  name  of  the  party  sought  to  be 
charged,  printed  by  a  printer  in  particulars  of  sale,  or  any  other  printed 
paper  embodying  the  terms  of  the  contract,  may  be  a  signature  by  "  a 
person  lawfully  authorised,"  within  the  meaning  of  the  statute.     If  the 
party  has  recognised  and  adopted  his  printed  name  or  signature,  if  he  has 
sanctioned  or  permitted  the  distribution  of  printed  handbills,  or  printed 
particulars  of  sale,  in  which  his  name  appears,  there  has  been  a  signature 
by  an  agent  duly  authorised,  upon  the  principle  that  the  subsequent  sanc- 
tion or  adoption  of  the  printed  name  or  signature,  is  equivalent  to  an 
antecedent  authority  to  the  printer  to  print  it.  (b)     But  the  mere  intro- 
duction of  a  name  into  a  written  or  printed  paper  unrecognised  by  the 
party,  and  not  brought  home  to  him  as  haying  been  written  or  printed  by 
his  authority,   is,   of  course,  no   signature  within  the  meaning   of  the 
statute,  (c) 

An  auctioneer  effecting  a  sale  by  auction,  or  an  auctioneer's  clerk  taking 
down  the  biddings,  in  the  presence  of  the  purchaser,  is  the  authorised 
agent  of  the  vendor  and  purchaser,  enabled  to  sign  for  both  or  either  of 
™e  parties,  so  as  to  satisfy  the  statute  of  frauds ;  (d)  and  so  is  a  broker 
w*h>  is  employed  to  sell  goods  and  signs  and  delivers  bought  and  sold 
notes,  (e)  but  neither  of  the  contracting  parties  themselves  can  be  the 
%ent  of  the  other  for  such  a  purpose ;  (/)  nor  can  a  mere  clerk  or  tra- 
veller of  one  party  be  an  agent  to  bind  the  other,  unless  it  be  shown  that 
te  has  received  specific  and  express  authority  so  to  do.  {g)    The  agency 
°*  ^H  auctioneer,  and  his  authority  to  bind  the  bidder  by  his  signature, 
^y  be  rebutted  by  showing  a  contract  between  the  vendor  and  the  bidder 
Consistent  with  such  agency.     Thus,  where  goods  were  directed  to  be 
87fl    by  auction  by  an  executor,  and  the  latter,  before  the  sale,  agreed 
*ti"**  a  legatee  that  he  might  bid  at  the  sale  any  amount  under  200/.,  and 
™*t  the  price  should  be  set  off  against  the  legacy,  and  the  legatee  accord- 
UiSXy  attended  and  became  the  purchaser  of  goods  to  the  amount  of  145/, 
ail<i  his  name  was  written  down  on  the  conditions  of  sale  by  the  auctioneer, 
^^s  holden  that  the  auctioneer  was  not,  under  the  circumstances,  an 
^^Xat  to  bind  the  legatee  so  as  to  render  the  latter  responsible  for  the 
^-^-payment  of  the  price,  according  to  the  terms  of  the  conditions,  (h) 

1%  is  said  that  "  the  agent  contemplated  by  the  legislature,  who  is  to 
1**c3  a  defendant  by  his  signature,  must  be  some  third  person,  and  not 

jj*>  Schneider*.  Morris,  2H.&S.  288.    Mac-  Bird  v.  Boulter,  4  B.  &  Ad.  447. 

j^?^  t.  Dunn,  1  M.  &  P.  766.    Saunderton  v.  (e)  Rucker  y.  Cammeyer,  1  Esp.  104. 

g^^aom  2  B.  &  P.  288.    Shippey  v.  Derriton,  5  if)  Wright  v.  Dannah,  2  Gampb.  203. 

Y**~   1W>  (g)  Graham  v.  Mutton,  7  8c  769.     Graham,  v. 

>«>  Hubert  r.  Turner,  4  8c.  N.  B.  506.  Fretwell,  4  Sc.  N.  &  25.    Blore  v.  Sutton,  8  Mcr. 

m^**)  Binde  ▼.  Whitchoute,  7  East,  568.    Bn-  245. 

i   ^Jj**  v'  ^  2  Taunt.  38.     White  v.  Proctor,  (h)  Bartldt  v.  PurneU,  4  Ad.  &  B.  792.   Lord 

^-unt.  209.     Cotes  v.  Treeothick,  9  Ves.  234.  Glengall  ▼.  Barnard,  1  Kee.  769. 
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the  other  contracting  party  on  the  record,"  and  therefore,  that  an  auctioneer 
who  signed  the  defendant's  name  by  his  authority  could  not  afterwards 
sue  the  latter  upon  the  contract  authenticated  by  such  signature,  (t)  But 
this  has  been  doubted.  If  the  signature  was  made  by  the  auctioneer's 
clerk  the  auctioneer  may  then  sue  upon  the  contract  (k)  (As  to  subse- 
quent ratification  see  post  ch.  13,  s.  2.)  One  of  two  or  more  partners  may 
bind  the  others  by  signing  the  customary  trading  name  of  the  firm  to  the 
contracts  for  the  purchase  and  sale  of  articles  usually  dealt  in  by  the  firm 
in  the  course  of  ks  business.  (/) 

Contracts  of  insurance  must  be  "  engrossed,  printed,  or  written,"  and 
the  premium  or  consideration  in  nature  thereof,  and  the  particular  voyage, 
risk,  or  adventure,  the  names  of  the  subscribers  and  the  sums  insured, 
must  be  expressed  in  the  contract,  (m)  and  also  the  thing  insured,  the 
name  of  the  ship  in  the  case  of  maritime  insurances,  the  names,  style  or  firm 
of  one  or  more  of  the  persons  interested,  or  else  of  the  consignors  or  con- 
signees, or  of  the  persons  in  Great  Britain  receiving  the  order  for  or  effect- 
ing the  insurance,  or  of  the  persons  giving  the  orders  to  the  agent  em- 
ployed, (n)  If  a  written  contract  is  altered  after  it  has  been  made,  the 
contract  will  in  general  be  void,  (o) 


SECTION  III. 


OF   IMPLIED   CONTRACTS   AND   PROMISES. 

The  intention  of  the  parties  to  any  particular  transaction  may  be 
gathered  from  their  acts  and  deeds,  in  connexion  with  surrounding  cir- 
cumstances, as  well  as  from  their  words ;  and  the  law  therefore  implies, 
from  the  silent  language  of  men's  conduct  and  actions,  contracts  and  pro- 
mises as  forcible  and  binding  as  those  that  are  made  by  express  words,  or 
through  the  medium  of  written  memorials,  (a)  If  one  man  occupies  and 
enjoys  land,  and  receives  the  rents  and  profits  thereof  with  the  sufferance 
and  permission  of  the  owner,  under  circumstances  fairly  giving  rise  to  the 
conclusion  that  the  occupation  and  enjoyment  were  to  be  paid  for,  the  law 
raises  an  implied  promise  from  the  tenant  or  occupier  to  pay  to  the  owner " 
such  a  sum  as  the  occupation  and  enjoyment  of  the  land  may  fairly  be 
considered  to  be  worth.  (4)  If  one  man  sends  to  the  shop  of  another  for" 
food  or  clothing,  or  articles  of  merchandize,  or  enters  an  inn  and  takea 

(%)  Farebrother  v.  Simmons,  5  B.  &  Aid.  338.  47,  post  ch.  19. 

(£)  Bird  v.  Boulter,  4  B.  &  Ad.  443 ;  1  N.  &  (a)  Implied    contracts   were   termed    by   thm 

M.  313.  civilians,  obligations  quasi  ex  contractu,  and  were* 

(/)  Notion  v.  Seymour,  3  C.  B.  792,  pott  ch.  15.  said  to  be  derived  ex  consensu  ficto  vei  prcesumpUm 
(m)  35  Geo.  3,  c.  63,  s.  11.  (6)  Mayor  of  Thetford  v.  Tyler,  8  <J.  B.  10CC 

(»)  54  Geo.  3,  c.  144,  s.  4.  post,  ch.  8. 
(/>)  MolUU  v.   Wockerbartk,  17  Law  J.,  0.  P. 
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refreshment,  the  law  implies  a  contract  or  promise  from  him  to  pay  a 
reasonable  sum  for  the  articles  and  refreshments  received,  though  nothing 
has  been  said  or  stipulated  concerning  price  or  payment.  And  if  one 
man  is  employed  to  work  for  another  the  law  raises  an  implied  promise 
from  the  employer  to  pay  the  ordinary  hire  or  reward  for  the  work. 

If  a  man  borrows  a  horse,  the  law  implies  a  promise  from  the  borrower 
to  the  lender  to  feed  the  animal  properly  and  sufficiently  whilst  it  remains 
in  his  charge  and  possession,  (c)     And  in  the  case  of  loans  of  goods  and 
chattels  generally,  the  law  implies  a  promise  from  the  borrower  to  take 
proper  and  reasonable  care  of  the  thing  borrowed ;  to  use  it  according 
to  the  directions  given  or  understood ;  to  restore  it  at  the  proper  time,  and 
to  restore  it  in  a  proper  condition,  (d)     If  a  ship  is  insured,  the  law  im- 
plies a  promise  or  undertaking  from  the  insurer  that  the  vessel  is  sea- 
worthy at  die  time  that  the  insurance  is  effected ;  and  if  the  life  of  one 
man  is  assured  by  another,  there  is  an  implied  understanding  on  the  part 
of  the  assurer  to  make  a  full  disclosure  of  all  material  circumstances  within 
his  knowledge  affecting  the  health  of  the  assured.     If  a  man  consents  to 
become  surety  for  a  debtor  at  his  request,  the  law  implies  a  promise  from 
^e  latter  to  indemnify  the  surety  from  all  expenses  fairly  arising  from  his 
situation  of  surety ;  (e)  and  if  several  persons  together  become  surety  for 
one  principal  in  respect  of  the  same  debt  or  transaction,  either  jointly  or 
severally,  or  by  the  same  or  different  contracts,  there  is  an  implied  con- 
tr^t  or  understanding  amongst  them  all  that  they  will  bear  their  several 
Ptoportions  of  the  common  liability ;  and  if  one  of  them  is  compelled  to 
P*y  the  whole  debt,  or  more  than  his  own  proportion  of  it,  he  may  sue  his 
^sureties  upon  an  implied  promise  of  contribution,  and  recover  from 
e*ch  individually  an  aliquot  share  or  proportion  of  the  common  bur- 
**•  (/)     But  this  implied  promise  may  be  rebutted  by  circumstances 
.  **<Ung  to  show  a  different  understanding  and  contract  between  the  par- 
e$.  (g)     If  one  of  several  joint  contractors,  also,  not  being  partners,  is 
•  ^^pelled  to  pay  a  demand,  for  the  satisfaction  of  which  they  are  all 
5****tly  liable,  the  law  raises  an  implied  promise  from  the  others  to  pay 
^ei*  several  shares  and  proportions  of  the  common  liability,  (h)     "The 
^J**ly  difference  between  an  express  and   an  implied  contract  is  in  the 
e  of  substantiating  it.     An  express  contract  is  proved  by  an  actual 
ment ;  an  implied  contract  by  circumstances,  and  the  course  of  deal- 
15  between  the  parties ;  but  whenever  a  contract  is  once  proved,  the  con- 

^*wfi£^  Foiu^bniy.  Palmer,  5  Moore,  74  ;  2  B.&  Davie*  r.  Humphreys,  6  M.   &  W.  153.    The 

_^69,  s.  c.  insolvency  of  any  one  of  the  sureties  does  not  cast 

y*^)  Story  on  Bailments,  c.  4.  any  additional  obligation  on  the  others.     Browne 

*«>  Toussaini  ▼.  MarHnnant,  2  T.   R.   105.  v.  Lee,  9  D.  ft  R.  709;  6  B.  &  C.  697. 

s  Y.  Tritton,  2  Moore,  416,  post  ch.  14,  s.  2.  (g)  Turner  v.  Davies,  2  Esp.  478. 

J  CovellY.  Edwards,  2  B.  &  P.  268.    Deer-  (A)  Holmes  v.   Williamson,  6  M.  &  S.  159. 

^.  Winckelsea,  id.  270.    Mayhew  v.  CrideeU,  Edger  v.  Knapp,  6  Sc.  N.  B.  707,  713. 
~9s.  G.  C.  218.     Dunn  ?.  Site,  1  Moore,  2. 
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sequences  resulting  from  the  breach  of  it  must  be  the  same  whether  it  1 
proved  by  direct  or  circumstantial  evidence."  (i)  When  the  contra 
arises  by  implication  of  law  from  acts  done  and  benefits  rendered  ai 
accepted,  the  rights  and  liabilities  of  the  parties  under  the  contract  are  n 
affected  by  the  provisions  of  the  statute  of  frauds. 

Of  implied  covenants. — Although  the  words  of  a  contract  under  seal  c 
not  in  themselves  import  any  express  covenant,  yet  the  law,  in  order  i 
give  a  proper  force  and  effect  to  the  contract,  to  promote  good  faith  ai 
make  men  act  up  to  the  spirit  as  well  as  to  the  letter  of  their  engag 
ments,  will  create  and  supply,  as  a  necessary  result  and  consequence  • 
the  contract,  certain  covenants  and  obligations  which  bind  the  parties  i 
forcibly  and  effectually  as  if  they  had  been  expressed  in  the  strongest  an 
most  explicit  terms  in  the  deed  itself.  By  the  common  law,  whenevi 
any  estate  or  interest  was  granted  by  deed,  there  resulted  an  implic 
covenant  on  the  part  of  the  grantor,  that  he  would  do  nothing  to  defeat  < 
destroy  the  estate  or  interest  he  professed  to  grant  If  one  man  grantc 
to  another  an  incorporeal  right,  the  law  implied  a  covenant  from  it 
grantor  that  he  would  do  nothing  to  annul  or  avoid  such  grant;  if  1 
granted  a  watercourse,  a  right  of  way,  or  estovers,  there  resulted  from  sue 
grant,  by  inference  of  law,  a  covenant  for  the  quiet  enjoyment  of  the  thii 
granted,  and  if  the  grantor  stopped  up  the  watercourse,  or  the  road,  or  a 
down  the  wood  out  of  which  the  estovers  were  to  be  taken,  the  grantc 
was  entitled  to  an  action  of  covenant  against  him  for  the  misfeasance,  (i 
By  7  &  8  Vict.  c.  76,  s.  6,  however,  which  extends  to  all  estates,  right 
and  interests  created  between  the  1st  of  January  and  the  1st  of  Octobe 
1845,  it  is  enacted  that  the  word  "grant"  in  a  deed,  shall  not  have  it 
effect  of  creating  any  covenant  by  implication,  except  in  cases  where  I 
any  act  of  parliament,  it  is,  or  shall  be  declared,  that  the  word  "  grant 
shall  have  such  effect  And  by  8  &  9  Vict.  c.  106,  s.  4,  it  is  enacted  th 
the  word  "  give,"  or  the  word  "  grant,"  in  a  deed  executed  after  the  1st  < 
October,  1845,  shall  not  imply  any  covenant  in  law  in  respect  of  any  tent 
ments  or  hereditaments,  except  so  far  as  the  word  "  give,'9  or  the  woi 
"  grant,"  may,  by  force  of  any  act  of  parliament,  imply  a  covenant. 

Implied  covenants  as  between  landlord  and  tenant. — On  the  executic 
of  a  lease  under  seal  the  law  implies  from  the  word  "  demise  "  or  an 
equivalent  words  in  the  contract  constituting  and  creating  a  lease,  a  covi 
nant  on  the  part  of  the  lessor  that  he  has  a  right  to  make  the  lease,  and  1 
grant  the  estate  or  interest  in  the  land  which  he  professes  to  create,  an 
that  the  lessee  shall  quietly  possess  and  enjoy  that  estate  without  any  h 
terruption  from  the  lessor  or  those  claiming  under  him,  or  from  any  pe 
son  claiming  by  title  paramount,  and  also  from  the  words  "yielding" 

(t)  Tenterden,  C.  J.,  Marutti  v.  Wtitomt,  1  &         (*)  1  Saund.  321 ;  Bac  Abr.  Covenant,  B. 
fc  Ad.  423. 
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u  paying,"  or  any  equivalent  words  amounting  to  a  reservation  of  rent,  a 
covenant,  on  the  part  of  the  lessee,  to  pay  the  rent  so  reserved,  although 
the  words  do  not  in  themselves  import  any  express  covenant.  (/)  And  if 
a  man  by  deed  takes  upon  himself  to  demise  that  which  he  has  no  right  to 
demise,  an  action  may  be  maintained  against  him  by  his  lessee  for  the 
breach  of  this  implied  covenant,  whether  the  latter  has  or  has  not  entered 
upon  the  land,  and  been  actually  evicted  therefrom.  Thus,  where  the 
lessee  alleged  as  a  breach  of  such  implied  covenant,  that  at  the  time  of  the 
demise  the  lessor  was  not  seized  of  the  land  but  a  stranger,  but  did  not 
show  any  entry  on  the  lands  by  virtue  of  the  lease,  nor  any  ejectment  by 
the  stranger ;  it  was  held,  that  the  action  would  lie  notwithstanding,  "  for 
the  breach  of  the  covenant  was,  that  the  lessor  had  taken  upon  himself  to 
demise  that  which  he  could  not,  and  it  is  not  reasonable  to  force  the  lessee 
to  enter  upon  the  land,  and  so  commit  a  trespass."  (m)  When  a  lease  has 
been  granted  by  a  tenant  for  life,  the  duration  of  the  implied  covenant  for 
quiet  enjoyment  is  restricted  to  the  lifetime  of  such  tenant  for  life :  if, 
therefore,  the  lessee  is  evicted  by  the  remainder-man  after  the  death  of  the 
tenant  for  life,  but  before  the  expiration  of  the  term,  the  lessee  cannot 
maintain  an  action  of  covenant  against  the  executors  of  the  tenant  for  life 
in  respect  of  such  eviction,  (n)  In  all  assignments  of  leases  and  existing 
interests,  there  is  an  implied  covenant  on  the  part  of  the  assignor,  that  he 
has  resorted  to  no  fraudulent  concealment  or  wilful  misrepresentation  to 
mislead  the  assignee,  and  that  he  has  himself  done  nothing,  and  will  do 
nothing,  to  prejudice  or  defeat  the  estate,  title,  or  interest  that  he  professes 
to  assign. 

The  proprietor  of  a  medicine,  and  a  recipe  for  making  the  same,  "  bar* 
gained,  sold,  assigned,  transferred,  and  set  over,"  the  medicine  and  recipe, 
and  all  his  "  right,  title,  interest,  claim,  or  demand  to  the  said  medicine, 
&c.,"  to  a  purchaser;  and  it  was  held  that  the  law  would  imply  from  the 
transfer  and  assignment  a  covenant  from  the  vendor,  that  he  would  not 
himself  prepare  and  vend  the  medicine  so  assigned,  or  engage  with  others 
in  so  doing,  (o)  So,  where  a  man  by  deed  "  bargained,  sold,  assigned, 
and  transferred,"  a  sum  of  money  due  to  him  from  a  third  person,  it  was 
held  that  the  law  would  imply,  from  the  words  of  transfer  and  assignment, 
a  covenant  from  the  assignor  to  do  no  act  to  prevent  the  assignee  from 
obtaining  possession  of  the  sum  so  assigned,  (p)  But  it  does  not  follow 
a  that  because  parties  have  expressly  covenanted  to  perform  certain  acts, 

(T)  Shep.  Touch.  165,  167;  1  Sid.  447;  Co.  (m)  Holder  v.    Taylor,  Hob.  12.    Hack*  v. 

Litt-  365,  a.  Note's  case ;  4  Co.  Rep.  80,  b ;  2  Glover,  10  Mod.  142. 

Ler.  206 ;  T.  Jones.  102 ;  Cro.  Jac.  73  ;  1  Salk.  (*)  Adams  v.  Gibney,  4  M.  &  P.  510 ;  6  Bing. 

S8 ;  1  Show.  78,  s.  c;  Garth.  135 ;  1  B.  &  C.  656,  s.  c. 

410 ;  2  D.  &  E.  670,  s.  c ;  9  Ves.  330;  15  Ves.  (o)  Seddon  v.  Senate,  13  East,  63. 

264;  15  M.  &  W.  85;  Buller,  J.,  2  B.  &  P.  26;  (p)  During  v.  Farrington, 8 Keb. 304 ;  Freem. 

Domat.  1,  tit.  2,  s.  10 ;  Tfodal,  C.  J.,  4M.  &P.  868  ;  1  Mod.  118. 
510. 
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they  must  be  held  to  have  impliedly  covenanted  for  every  act  convenient 
or  even  necessary  for  the  perfect  performance  of  their  express  covenants. 
Where  parties  have  entered  into  written  engagements,  with  express  stipu- 
lations, it  is  not  desirable  to  extend  them  by  any  implications ;  the  pre- 
sumption is,  that  having  expressed  some,  they  have  expressed  all  the  con- 
ditions by  which  they  intend  to  be  bound  under  that  instrument.  It  is 
one  thing  for  the  court  to  effectuate  the  intention  of  the  parties  to  die  ex- 
tent to  which  they  may  have  even  imperfectly  expressed  themselves,  and 
another,  to  add  to  the  instrument  all  such  covenants  as,  upon  a  full  con- 
sideration, the  court  may  deem  fitting  for  completing  the  intentions  of  the 
parties,  but  which,  they  either  purposely  or  unintentionally  have 
omitted."  (q) 

Implied  promises  as  between  lessor  and  lessee,    and  assignor  and 
assignee. — When  an  estate,  title,  or  interest,  not  exceeding  three  years  in 
duration,  is  created  by  writing  not  under  seal,  the  law  raises  certain  im- 
plied promises  and  undertakings  from  the  one  party  to  the  other,  corres- 
ponding with  the  implied  covenants  that  arise  when  the  estate,  right,  or* 
interest  is  created  by  deed.     If  a  lease  is  made  by  parol,  there  is  an  im- 
plied promise  from  the  lessor  to  put  die  lessee  into  possession  of  tho 
thing  demised ;  (r)  and  to  secure  him  the  free  use,  possession,  and  enjoy — 
ment  of  it  for  the  term  for  which  he  has  agreed  to  let  it,  as  against  all 
persons  claiming,  through  the  lessor,  or  by  title  paramount,  (s)     If  apart — 
ments  in  the  interior  of  a  house  are  demised  by  parol,  the  law  implies 
promise  from  the  lessor  to  allow  the  tenant  the  use  of  the  door-bell  an 
knocker,  the  benefit  of  the  skylight  on  the  staircase,  and  the  use  of  th_ 
water-closet;  and  the  enjoyment  of  all  such  rights  as  are  naturally  inc 
dent  to  the  subject  matter  of  the  contract,  and  necessary  for  the  reaso 
able  and  comfortable  enjoyment  of  it.  (t)     In  the  case  of  an  execute: 
agreement  for  the  sale  and  purchase  of  a  lease,  the  law  implies  a  pro: 
from  the  vendor  to  establish  and  make  good  his  title  to  the  lease,  whi 
he  proposes  to  sell  and  assign,  (u)     And  when  the  purchaser  has  acce 
the  assignment,  the  law  implies  a  promise  from  him  to  the  assignor 
pay  the  rent  reserved  in  such  lease,  and  perform  the  covenants 
contained,  {x) 

Promises  implied  from  persons  who  undertake  a  gratuitous  trusty  or- 
discharge  an  office  of  skill. — The  law  also  implies  from  all  persons 
undertake  any  duty,  charge,  office,  employment,  or  trust,  a  promise  to 
with  integrity  and   diligence,   and  proper   and  reasonable  care   in  -fls^fce 

(a)  Lord  Denman,  Aspdin  v.  Austin,  5  Q.  B.  (t)  Underwood  v.  Burrow,  7  C  &  P.  29. 

688, 684.  («)  Souter  v.  Drake,  5  B.  6l  Ad.  992 ;  8  X9~—  * 

(r)  Cot  v.  Clay,  8M.&P.  57  ;  5  Bing.  440,  M.  40,  8.  c    Doe  v.  Stanicn,  1  M.  A  W.   7^^ 

s.  c    Hart  t.  Windsor,  12  M.  &  W.  85.  Hatches  Hail  v.  Betty,  5  Sc.  N.  B.  508. 

t.  Orion,  5  Ad.  &  B.  367 ;  6  N.  &  M.  842,  s.  c  (x)  Burnett  v.  Lynch,  8  D.  &  R.  376, 

(«)  MetsentY.  Reynolds,  3  C.  B.  201,  202  ;  10  5  B.  &  C.  602,  s.  c 
Jar.  550,  s.  c 
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execution  of  such  duty,  trust,  or  employment,  and  according  to  orders 
given  and  assented  to.  (y)     A  banker,  who  has  in  his  hands  sufficient 
funds  of  a  customer,  impliedly  undertakes  to  pay  a  check  drawn  by  the 
latter,  if  the  check  be  presented  within  banking  hours ;  (z)  and  a  man 
who  undertakes  the  duty  and  office  of  an  executor,  and  has  assets  suffi- 
cient for  the  purpose,  impliedly  promises  to  pay  for  a  funeral  suitable  to 
the  station  in  life  of  his  testator,  furnished  and  provided  by  a  third  person 
in  the  absence  of  the  executor,  and  without  his  knowledge  and  concur- 
rence; and  the  law  implies  a  request  from  the  executor  to  the  stranger 
who  has  undertaken  the  necessary  duty,  to  do  what  he  has  done,  although 
in  point  of  fact  he  gave  no  orders,  and  made  no  promise,  (a)     If  a  man 
voluntarily  takes  charge  of  the  goods  and  chattels  of  another,  the  law  im- 
plies a  promise  from  him  to  take  reasonable  and  proper  care  of  them,  (b) 
The  law  also  implies  a  promise  from  a  common  innkeeper  to  secure  his 
quest's  goods  in  his  inn,  (c)  and  to  take  all  reasonable  and  proper  care  of 
Worses  and  cattle  placed  in  his  stables ;  (d)  from  a  common  carrier,  to  be 
ai^werable  for  the  goods  he  carries ;  (e)  from  a  cab-proprietor,  to  take  all 
ordinary  and  proper  care  of  the  luggage  of  his  passengers ;  (/)  from  a 
'fc'iyman,  safely  to  transport  things  entrusted  to  him  across  a  river,  and 
Oliver  them  on  the  opposite  bank ;  from  a  common  farrier,  that  he  will 
***oe  a  horse  without  laming  him,  in  which,  if  they  fail,  an  action  lies  to 
^cover  damages  for  the  breach  of  their  implied  undertaking ;  (g)    also 
**>m  a  trainer  of  horses,  that  he  will  exercise  reasonable  skill  and  manage- 
***©Ht  in  the  riding  of  horses  entrusted  to  him  ;  (h)  from  every  artificer  and 
^**dicrafteman,  that  he  will  exercise  his  art  rightfully,  truly,  and  skilfully, 
^  He  ought ;  (t)  and  from  brokers,  agents,  attorneys,  surgeons,  and  other 
^^^fessional  men,  that  they  will  severally,  in  their  respective  callings,  ex- 
"^cise  competent  skill  and  proper  care  in  the  service  they  undertake  to 
form,  in  which,  if  they  fail,  an  action  lies  to  recover  damages  for  the 


C^O  Black.  Com.  3,  p.  163.   Qovett  r.  Radnidge,      32,  a.    Stannian  v.  Davis,  1  Salk.  404 ;  6  Mod. 
66.     Streeterr.  Horlock,  7  Moore,  287.      223,  s.  c.     Sanders  v.  Spencer,  Dyer,  266.   a. 
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hrd  t.  Bayley,  4  Sc  N.  B.  898.  Storv  on  Bailments,  §  470,  472.    Richmond  v. 

£*>  MarzeUi  r.    Williams,  1  B.  &  Ad.  415.  Smith,  8  B.  &  C.  9.     But  the  innkeeper  is  ex- 

~   dtcrv.  Bank  of  England,  1  C.  M.  &  B.  751.  onerated  where  the  guest  takes  a  room  for  pur- 

t.  Emmerson,  2  Ad.  &  B.  184.  poses  of  trade,  and  chooses  to  have  his  goods  under 

w\**J  Rogers  ▼.  Price,  3  Y.  &  J.  28.     TugweU  ▼.  his  own  care.    Burgess  v.   Clements,  4  M.  &  S. 

*•»—  SCampb.  297.  806. 
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&>  SonthcoU's  case,  4  Bep.  88,  b.  84.     Coggs  (d)  Dawson  v.  Cholmdey,  13  Law  J.  Q.  B.  33. 

*ar%ard,  Baym.  909;  2.  Smith  s  leading  cases,      v.  Chamney,  5  Q.  B.  164- 

X04 ;  Story  on  Bailments,  ch.  2.  («)  Muschamp  v.  Lancaster  and  Preston  Rail- 

\«)  "Secundum  legem  et  consuetudinem  regni  way  Company,  8  M.  &  W.  421.     Wyld  v.  Pick- 

i  Angliae,  hospitatores  qui  hospitia  communia  ford,  8  ib.  460,  461.    Cairns  v.  Robins,  8  ib.  258. 

t  ad  nospjtandum  homines  per  partes  ubi  hu-  Coggs  ▼.  Bernard,  Baym.  918. 

i  hospitia  ezistunt  transeuntes  et  in  eisdeni  (/)  Ross  v.  Hill,  2  C.  B.  877;  post,  carriers. 

tantet,  eorum  bona  et  catalla  infra  hospitia  ilia  {a)  Walker  v.  Jackson,  10  M.  &  W.  161. 

enua  absque  distractione  aut  amissione  custo-  (A)    Wilson  v.  Brett,  11  M.  &  W.  113. 

die  ac  nocte  teneantur,  ita  quod  pro  defectn  (i)  Norris  v.  Staps.  Hob.  211 ;  J  Bol.   Abr. 

hospitatorum    vel    serrientium    suorum  91,  pi.  15.     Best  v.  Yates,  1  Ventr.  268.     Slater 

-.     —  wo  ereniant  ullo  modo."    Pita,  nat  brer.  v.  Baker,  2  Wils.  359. 
~+*  ».  k.  94.    Beg.  p.  105.    Calye's  case,  8  Bep. 
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breach  of  their  implied  promise,  (k)  If  a  husband  wrongfully 
wife,  any  person  may  furnish  her  with  raiment,  food,  and  lodg 
necessaries  of  life,  and  the  law  will  imply  a  promise  from  the 
pay  for  the  things  so  supplied,  in  the  same  way  as  if  they  ha< 
plied  to  himself  at  his  express  request.  (/)  As  a  man  is  boun 
his  wife  whilst  living,  as  being  part  and  parcel  of  himself,  so 
by  law  to  bury  her  when  dead ;  and  if  the  husband  has  abi 
wife,  and  lives  in  a  distant  land,  and  is  unable,  or  being  able, 
and  neglects  to  bury  her,  any  stranger  may  undertake  the  duty 
the  expenses  of  a  funeral  suitable  to  her  rank  or  fortune ;  and 
plies  a  request  on  the  part  of  the  husband  to  the  stranger,  so  t 
as  a  promise  to  repay  the  money  so  laid  out,  upon  which  imp 
an  action  is  maintainable  against  the  husband,  though  the  bi 
point  of  fact,  undertaken,  and  the  money  paid,  without  his  k 
consent.  («)  In  drawing  the  pleadings,  and  framing  the  d< 
the  cause  of  action  against  a  husband,  or  an  executor,  in  re 
funeral  expenses  of  the  wife  or  the  testator,  it  must  be  stated, 
show  a  good  legal  ground  of  action  ex  contractu  upon  the  rec 
things  furnished  were  supplied  at  the  request  of  the  husband, 
cutor,  and  a  promise  to  pay  for  them  must  be  alleged.  But 
request  or  promise  to  the  effect  set  forth  need  be  established 
Proof  of  the  actual  facts  and  circumstances  is  sufficient  to  susl 
gation,  as  from  those  facts,  and  the  relative  situations  and  ci 
of  the  parties,  the  law  will  imply  both  the  request  and  the 
that  in  these  as  in  other  instances  of  implied  contracts  and  p 
ancient  legal  maxim  is  well  supported,  "  in  fictione  juris  subsi* 
Of  implied  promises  resulting  from  work  and  service. 
speaking,  every  workman  who  devotes  his  labour,  his  talents,  an< 
the  service  of  an  employer,  is  entitled  to  a  recompense,  and  the 
a  promise  from  the  employer  in  case  nothing  has  been  said  < 
concerning  payment,  to  pay  a  reasonable  compensation  for 
rendered,  and  the  right  of  action  upon  such  implied  promi 
taking  arises  as  soon  as  the  work  has  been  completed,  and  he 
to  avail  himself  of  the  benefit  of  it ;  (o)  but  the  law  raises  no 
mise  in  respect  of  mere  gratuitous  services,  such  as  voluntary  f 
saving  property  from  fire,  or  securing  property  found  afloa 
found  astray,  or  voluntary  and  unsolicited  supplies  of  food  i 
or  voluntary  services  rendered  in  and  about  the  management  < 

(l)  Boortnan  r.  Brown,  8  <J.  B.  511.  259.  ft.  «. 

(0  Bobison  v.  Gosnold,  6  Mod.  171.     Harris         (o)  Hughes  ▼.  Lenny,  5M.&1 

t.  Morris,  4  Esp.  42.     Thompson  v.  Hervey,  4  v.  Norman,  5  D.  &  E.  649 ;  8  £ 

Bqit.  2178,  pott.    Hvs&uro  ahd  wipb.  Grafton  v.  Armitage,  15  Law  J. 

(n)  Jenkins  v.  Tucker,  1  H.  Bl.  94.    Chappie  B.  886,  ft.  c. 
▼.  Cooper,  18  Law  J.,  Bxch.  286  ;  18  M.  &  W. 
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of  gnother,  for  that  which  appears  to  have  been  offered  and  accepted  as  a 
gratuity,  cannot  afterwards  be  converted  into  a  debt,  (p)  The  law  raises 
no  implied  promise  of  remuneration  or  payment  in  favour  of  a  person  who 
professes  to  render  services  of  a  purely  honorary  character.  The  barrister 
and  physician  consequently  cannot  maintain  an  action  for  their  fees  in  the 
absence  of  an  express  and  distinct  contract  for  remuneration  and  promise 
of  payment  (q) 

A  surgeon,  who  for  several  years  had  bestowed  medical  attendance  upon 
a  lady  under  the  expectation  that  she  would  compensate  him  by  a  legacy 
at  her  death,  but  who  died,  and  left  him  nothing,  brought  an  action  against 
her  executors ;  and  it  was  held  that  he  was  entitled  to  a  reasonable  remu- 
neration.    "  If  the  evidence,"  observes  Tindal,  C.  J.,  "  had  shown  that  the 
work  and  labour  had  been  done  upon  art  understanding  that  the  plaintiff 
was  to  make  no  charge,  but  should  receive  a  legacy  on  the  death  of  Mrs. 
B.,  that  would  have  amounted  to  an  agreement  that  the  remuneration  for 
the  plaintiff's  services  should  depend  solely  upon  her  will,  but  no  such  un- 
derstanding was  proved.     The  plaintiff  probably  hoped  and  expected  to 
receive  a  legacy ;  but  this  hope  failing,  I  see  no  reason  why  he  should  not 
be  remitted  to  his  legal  right"  (r)     Services  were  rendered  by  the  plaintiff 
*°  the  defendant  upon  the  terms  mentioned  in  the  following  letter : — "  I 
hereby  agree  to  enter  into  your  service  as  a  weekly  manager,  and  the 
*motint  of  payment  I  am  to  receive  I  leave  entirely  to  you ;"  and  it  was 
**3ld  that  there  was  an  implied  promise  from  the  defendant  to  pay  some- 
"**t*t^  to  the  plaintiff  for  his  services,  and  that  the  jury  must  ascertain  how 
^tfeeh  the  defendant,  acting  bon&Jide,  ought  honestly  to  have  awarded.  (*) 
**  a  man  wrongfully  decoys  away  my  servant  or  apprentice  against  my 
y**Q,  and  acquires  and  makes  use  of  his  labour  and  services,  the  law  will 
***piy  a  promise  from  the  wrong  doer  to  render  to  me  a  fair  equivalent  in 
*fe*pect  thereof,  (t) 

Of  the  promise  implied  by  law,  in  respect  of  benefits  derived  from  a 
Part  execution  of  a  special  contract. — When  parties  have  come  to  an  ex- 
press contract,  and  have  specifically  declared  what  their  agreement  is,  the 
law  will  not  imply  one,  for  contracts  and  promises  in  law  exist  only  where 
there  is  no  specific  agreement  between  the  parties ;  (u)  but  if  the  special 
contract  has  been  partially  executed,  and  afterwards  abandoned,  or  re- 
scinded by  the  mutual  consent  of  the  parties,  or  by  one  of  them,  pursuant 

W  Bmuad  t.  Buck,  2  W.  BL  117.    Nichol-         (#)  Bryant  v.  Flight,  5  M.  &  W.  114.    Owen 

"*T-  Chapman,  2  H.  BL  254;  2  Str.  278;  I  r.  Bowen,  4  C.&P.  93. 

7*  w;  Peake'a  Ad.  c  226;  1  C.  &  P.  434.  (t)  Mansfield,   C.  J.,  Lightly  v.   Clouston,   I 

T^»  ▼•  Brewer,  1  M.  &  S.  290.  Taunt  112.    Foster  v.  Stewart,  3M.&8.  195. 
JV***iey  t.  Bolcot,  4   T.   B.   817.      The         («)  Buller,  J.,  2  T.  B.  105 ;  Lord  Kenyon,  6  T. 

y^  and  phyaidan  may  recover  upon  an  ex-  B.  324.    Weaver  v.  Boroughs,  1  Str.  648.    Payne 

**  «Qtaact  to  pay  for  service*  to  be  rendered.  ▼.  Whale,  7  Baft,  274.  Davis  ▼.  NichoUs,  2  Chitt. 

I7*  ▼.  *%mU,  8  Q.  B.  928.  B.  320. 

lp)  *vter*.  Gray,  4  Be  N.  B.  874. 
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to  a  power  reserved  to  him  for  that  purpose ;  or  if  the  plaintiff  has  bee 
discharged  from  his  obligation  to  complete  the  contract,  and  the  defendai 
has  had  the  benefit  of  a  partial  execution  thereof,  the  law  implies  a  pre 
mise  from  him  to  pay  the  reasonable  value  of  what  he  has  had.  A  worl 
man  was  induced  to  enter  into  a  special  contract  to  remove  a  quantity  « 
rubbish  for  a  certain  sum,  by  reason  of  a  false  and  fraudulent  represent! 
tion  as  to  the  depth  of  the  rubbish,  made  by  the  employer ;  and  it  wi 
held  that  the  workman  might  repudiate  the  special  contract  as  soon  as  1 
discovered  the  fraud,  and  sue  his  employer  for  compensation  for  his  loi 
time  and  labour,  (x)  A  man  was  let  into  the  possession  of  land  under 
contract  that  he  had  made  for  the  purchase  thereof,  the  contract  went  ofl 
but  he  continued  to  occupy ;  and  it  was  held  in  an  action  by  the  intende 
vendor  that  he  was  liable,  upon  an  implied  promise,  to  pay  a  reasonabl 
compensation  to  the  latter,  in  respect  of  the  use  and  occupation  of  th 
property,  (y) 

Whenever  a  special  contract  for  work  and  services  has  been  abandone 
and  put  an  end  to,  and  is  no  longer  open  and  in  existence,  and  the  en 
ployer  has  derived  some  benefit  and  advantage  from  work  done  under  - 
he  is  liable,  upon  an  implied  promise,  to  make  a  reasonable  remunerate 
and  payment  in  respect  thereof,  (z)     If  a  builder,  for  example,  fails 
comply  with  a  specification  for  the  building  of  a  house  under  a  spea~i 
contract,  and  is  consequently  unable  to  maintain  an  action  thereon  for  t 
contract  price,  he  is  entitled,  nevertheless,  if  the  employer  keeps  poss^ 
sion  of  the  materials  furnished,  and  accepts  and  retains  the  benefit, 
what  has  been  done  under  the  contract,  to  maintain  an  action  upon  a  px 
mise,  which  the  law  under  such  circumstances  implies  from  the  employ* 
to  pay  what  the  work  may  reasonably  be  considered  to  be  worth,  (a) 
the  case  of  building  contracts,  it  often  becomes  important  to  detenoi 
whether,  by  reason  of  subsequent  alterations  by  consent,  in  the  mode  aJ 
manner  of  doing  the  work,  the  original  contract  has  been  abandoned 
as  to  give  the  plaintiff  a  right  to  treat  it  as  a  nullity,  and  to  sue  on  an    ii 
plied  contract  to  pay  the  value  of  the  work,  according  to  what  is  teclM 
cally  termed  a  quantum  meruit.     (See  post,  building  contracts.) 

Implied  contracts  of  sale. — If  one  man  sends  to  the  shop  of  another  ^ 
articles  of  merchandize,  the  law  implies,  as  previously  mentioned,  a  co 
tract  or  promise  from  him  to  pay  a  reasonable  sum  for  the  articles  receive 
though  nothing  has  been  said  or  stipulated  concerning  price  or  pflk 
ment.     If  a  man  fraudulently  makes  use  of  another  for  the  purpose 

(x)  Selvay  v.  Fogg,  5  M.  &  W.  86.     Towers  v.  Jones,  1  Ad.  &  E.  833.     Chanter  ▼.  Dcwh*** 

t.   Baireit,  1  T.  R.  133.     Ferguson  ▼.  Carring-  13  Law  J.,  Erch.  198;  12  M.  &  W.  828,  *- 

*©»,  9  B.  &  C  59.  HopktM  v.  Richardson,  1 4  Law  J.  Q.  B.  80.  JT^ 

(g)  Howard  v.  SAav,8M.  &  W.  118.      War-  v.  Harwood,  15  Law  J.  C.  P.  SOS,  2C.B.  905,^~ 

ing  v.  King,  ib.  571.  («)  EU\*  v.  Hamlin*  3  Taunt  52. 

{jt)  Burn  v.   Miller,  4  Taunt,  745.     Phillips 
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getting  goods  into  his  possession  under  a  pretended  contract  of  sale, 
putting  forward  a  person  whom  he  employs  as  the  real  purchaser,  but  secretly 
reserving  to  himself  the  benefit  and  advantage  of  the  transaction,  the  law 
implies  a  promise  from  him  to  pay  the  unpaid  vendor  the  price  of  the 
goods  so  sold.  (6).     A  father  falsely  pretended  to  retire  from  business  in 
favour  of  an  infant  son  whom  he  introduced  as  his  successor,  stating  that 
he  should  keep  a  watchful  eye  over  him.     Upon  this  representation,  the 
plaintiffs  supplied  the  son  with  goods  to  the  amount  of  800/.,  and  the  son 
refitting  to  pay  for  these  goods,  and  being  exonerated  from  liability  by 
reason  of  his  minority,  the   plaintiffs  brought  their  action  against  the 
father,  who  appeared  still  to  exercise  a  control  over  the  business  ;  and  it 
was  held  that  if  the  father's  statement  to  the  plaintiff  was  false,  and  he 
continued,  notwithstanding,  to  have  a  secret  interest  in  the  concern,  he 
w*s  liable  upon  an  implied  promise  to  pay  to  the  plaintiffs  the  price  of  the 
Snoods  as  the  real  buyer  and  principal  in  the  transaction,  (c)     So  where 
*he  defendant  knowingly  induced  the  plaintiff  to  sell  goods  to  an  insolvent, 
wkich  goods  were  immediately  afterwards  made  over  to  the  defendant 
himself;  the  court  held  that  the  law  would  imply  a  contract  from  the 
defendant  to  pay  for  the  goods  as  the  real  purchaser,  the  insolvent,  to 
^hom  the  goods  were  in  fact  sold,  appearing  to  have  been  the  mere  crea- 
ture and  agent  of  the  defendant,  and  a  mere  man  of  straw  in  the  transac- 
ting made  use  of  by  the  defendant  to  enable  him  to  perpetrate  a  most 
nefarious  fraud  upon  the  plaintiff,  (d) 

If  a  special  contract  has  been  entered  into  for  the  sale  and  purchase  of 
Roods  of  a  particular  character,  description,  and  quality,  and  the  goods 
delivered  are  not  of  the  same  description   as  those  bargained  for  and 
agreed  to  be  sold,  no  action  is,  as  we  have  already  seen,  (e)  maintainable 
by  the  vendor  upon  the  special  contract,  the  terms  and  conditions  thereof 
not  having  been  fulfilled  on  his  part ;  but  if  the  purchaser  neglects  to 
^torn  the  articles  delivered  within  a  reasonable  period,  a  new  contract  of 
purchase  and  sale  arises  by  implication  of  law,  totally  distinct  from,  and 
^dependent  o£  the  previous  engagement,  and  the  party  who  has  received 
ftnd  retains  possession  of  the  goods  is  liable  upon  a  quantum  meruit  to 
V*y  what  the  articles  may  reasonably  be  presumed  to  be  worth.     When- 
ever the  purchaser  retains  goods  after  the  seller  has  failed  in  performing 
W»  contract,  the  latter  may  recover  the  value  of  the  goods  upon  a  new 
contract  and  promise  which  the  law  then  implies  from  the  altered  situation 
^d  circumstances  of  the  parties.  (/) 
^t  of  all  express  contracts  of  bargain  and  sale  also  arise  certain  en- 

(b)  DtUu,  c.  J.  Abbotis  v.  Barry,  2  B.  &  B.  («)  Ante,  ch.  5,  sec.  2. 

7\   **rke,  B.,  1  C.  M.  &  R.  490,  491.  (f)  Parke,  J.,  Read  v.  Ran*,  10  B.  &  C.  44J. 

U\  ***#<  ▼•  L<9*>  l  8tark-  20-  OxendaU  v.  Weduretl,  9  B.  &  C.  388.   Mavor  v. 

v*>  *liU  t.  PtrroU,  8  T«uit  274.  Pyne,  11  Moore,  2. 
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gagements,  implied  by  law  as  the  natural  consequences  and  incidents  of  the 
contract,  although  no  mention  has  been  made  of  them  by  the  contracting 
parties.  One  of  the  first  of  these  engagements  is  a  promise  or  undertak 
ing  on  the  part  of  the  vendor  to  put  the  vendee  into  possession  of  the 
thing  sold  without  delay,  if  the  contract  makes  no  mention  of  the  time  o 
delivery,  (g)  and  a  promise  or  undertaking  by  the  vendee  to  accept  ih 
goods,  and  pay  the  price  on  the  delivery  of  the  subject  matter  of  the  sal 
by  the  vendor.  There  is  also  an  implied  undertaking  on  the  part  of  th 
vendor  of  a  specific  chattel  to  be  delivered  at  a  future  day,  to  take  tl* 
same  care  of  it  as  of  a  thing  borrowed  for  his  own  use,  and  he  is  respon 
sible  for  the  bad  condition  into  which  it  may  happen  to  fall  through  his  cm 
negligence  or  want  of  reasonable  caution,  (h)  By  the  civil  lartr,  if  defaiu 
was  made  by  the  buyer  in  performing  his  part  of  the  contract,  he  was  n< 
only  liable  to  an  action  for  the  price,  but  also  on  an  implied  undertaken 
to  make  a  compensation  to  the  seller  for  any  special  damage  he  migl 
have  sustained  by  reason  of  the  buyer's  breach  of  contract. 

Implied  warranties. — With  a  view  to  prevent  fraud  and  deceit,  ac 
make  men  fair,  and  honest,  and  upright  in  their  dealings  and  transaction 
the  law  implies  a  general  promise  or  undertaking  from  each  of  the  partia 
to  a  contract  that  he  does  not  practise  any  deceit  or  fraudulent  concea 
ment  to  benefit  himself  at  the  expense  of  others.  Thus  in  all  sales  fea 
purchases  of  goods  and  chattels*  the  law  implies  an  undertaking  or  pri 
mise  from  the  vendor  that  he  does  not  at  the  time  of  the  sale  know  €ki 
his  title  to  the  goods  is  bad,  and  that  he  has  no  right  to  make  the  co 
tract  of  sale  he  professes  to  make.  (t).  And  if  the  vendor  is  cognisa 
of  any  defect,  materially  lowering  the  value  of  the  goods  in  tl 
market,  the  law  implies  a  promise  from  him  to  make  disclosure  ther*« 
to  the  intended  purchaser,  and  the)  passing  over  in  silence  of  an  imports* 
fact  or  circumstance,  which  ought  in  good  faith  to  be  made  known,  is  eqi 
Talent,  in  contemplation  of  law,  to  an  express  representation,  of  even 
warranty.  (J)  "  If  a  taverner  sell  wine*  knowing  it  to  be  corrupt*  to  inc 
ther  as  sound  and  good  wine,  although  he  doth  not  expressly  Warrant  i 
as  such,  yet  an  action  lieth  against  him,  for  this  was  a  warranty  in  law 
And  if  a  merchant  sells  cloth  to  another,  knowing  it  to  be  badly  fulled,  ai 
action  lieth  against  him,  because  it  is  a  warranty  in  law.  (k)  The  deda 
ration  in  action  of  assumpsit  alleged  that  in  consideration  that  the  plain 
tiffs,  at  the  request  of  the  defendant,  would  buy  a  brig  of  the  defendant! 


(g)  Imprimis  ipaam  rem  pnestare  venditorem  purchaser  against  all  the  damage  he  had  stiitain* 

oportet  id  est  tradere,  Domat.  1.  4,  tit.  2,  §  2.  Domat.  1,  p.  82. 

(A)  Atkinson  ▼.  Bell,  8  B.  &  C.  283 ;  2  M.  fit  (J)  Hill  v.  Gray,  1  Stark.  435.    Joust  t.  Be 

R.  299,  s.  c. ;  Domat.  L  1,  tit  2,  §  4,  Juriv.  den,  4  Taunt.  847. 

(t)  Peto  v.  Blades,  5  Taunt.  657.    So,  by  the         (k)  1  Rolle's  Abr.  p.  90,  pi.  1,8,  Keilw.  91, 1 

civil  law,  if  a  man  knowingly  sold  that  which  be-  Souikerne  r.  Howe,  2  Rdlli  s  rep.  5. 
longed  to  another,  he  was /bound  to  indemnify  the 
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the  defendants  undertook  and  promised  the  plaintiffs  that  the  brig  was 
free  from  all  latent  and  concealed  defects,  and  alleged,  as  a  breach  of  such 
promise,  that  the  brig  was  not  free  from  latent  and  concealed  defects,  and 
that  the  defendants,  at  the  time  of  the  making  of  the  promise,  well  knew 
the  game;  and  it  was  held  that  the  action  was  maintainable.  (/)     It  is 
Usui  in  actions  brought  upon  implied  promises  and  undertakings  of  this 
description,  to  allege  in  the  declaration  that  the  defendant  undertook  and 
promised  the  plaintiff  that  he  did  not  know  of  the  defect,  and  laying  as  a 
breach  of  such  implied  undertaking  the  defect  in  the  article  sold,  and  the 
defendants  knowledge  of  such  defect,  (m)  If  the  purchaser  agrees  to  take 
the  subject  matter  of  the  sale  "  with  all  faults,"  there  is  an  implied  under- 
taking on  the  part  of  the  vendor  to  resort  to  no  device  or  contrivance  to 
ftmceal  a  defect     "  If  I  sell  a  horse  that  has  lost  an  eye,  no  action  lies 
Against  me  for  so  doing,  but  if  I  sell  him  with  a  false  and  counterfeit  eye, 
there  an  action  lieth."  (n)     "  The  stipulation  to  be  taken  with  all  faults 
does  not  mean  to  be  taken  with  all  fraud*?  and  the  vendor  will  not  be 
permitted  to  avail  himself  of  it  if  he  resorted  to  any  artifice,  or  made  use 
of  any  false  representation,  for  the  purpose  of  lulling  to  sleep  the  vigil- 
ance of  a  purchaser,  (o) 

Of  the  implied  promise  in  respect  of  money  lent. — From  every  loan  of 
money  naturally  results  an  implied  promise  of  repayment,  (p)  If  the 
(hmtion  of  the  loan  is  not  limited,  and  no  terms  and  conditions  are  pre- 
scribed, the  money  is  payable  on  demand.  An  acknowledgment  of  the 
receipt  of  money  "  to  be  accounted  for,"  or  that  money  "  has  been  de- 
poshed"  in  the  hands  of  the  party  sought  to  be  charged  as  the  borrower, 
fa  eTidence  of  a  loan,  and  so  also  is  the  payment  of  interest,  (q)  And  the 
implied  promise  of  repayment  is  not  rebutted  by  the  circumstance  of  a 
Mortgage  or  pledge  being  taken  as  a  security  for  the  repayment  of  the 
uioney  (r)  If  money  has  been  advanced  under  a  special  contract,  which 
ta*  been  abandoned  and  rescinded,  and  cannot  be  enforced,  the  law  raises 
*n  implied  promise  from  the  person  who  holds  the  money,  to  pay  it  baok 
**  money  lent,  (s)  if  there  has  been  nothing  fraudulent  or  illegal  in  the 
transaction,  (t)  Money  deposited  by  a  customer  in  a  banker's  hands  is 
■noney  lent,  to  be  repaid  when  called  for.  («)     The  mere  production  by 


©  **Qitk  t.  Motteux,  1  Peake.  156.    This 
??-*••  been  orerruled,  to  far  as  it  relates  to 


with  all  feulte.' 


null  ocutas  la 


^  *c**Qp  girt,  anteraent  Ion  il  ad  un  counterfeit 
np.5***V**«y«'H    Southern*  v.  Howe,  2  Eolle, 

r.  Heath,  8  Campb.  508. 
Oavia,  12  M.  &  M.  758, 13  Law 

*f*rritr.'l£untbach,  1  Burr.  873.    Wtuney 


v.  Earnshattr,  4  Tyr.  806.  Sutton  t.  Toomer,  7 
B.  &  C.  416 ;  1M.&K  125.  Howard  v.  Dan- 
bury,  2  C.  B.  806. 

(r)  Tate*  y.  Aston,  4  Q.  B.  196.  South  Sea  Com- 
pany v.  Duncombe,  Str.  919.  Lawton  v.  Nev>- 
land,  2  Stark.  78. 

(*)  James  ▼.  Cotton,  5  M.  &  P.  26 ;  7  Bing. 
266,  s.  c.  Brtotowe  v.  Needkam,  9  M.  &  W.  729. 

(0  WKinneU  v.  Robtnton,  3M.AW.  434. 

(u)  Pottr.  Cleg,  16  Law  J.,  Bxch.  210;  11 
Jut.  289,  s.  c. 
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the  plaintiff  of  an  I.  O.  U.,  signed  by  the  defendant,  is  has  been  held  to  be 
primdfacie  evidence  of  a  loan  of  money  from  the  plaintiff  to  the  defendant, 
although  it  be  not  addressed  to  the  plaintiff,  and  no  proof  be  given  that 
U.  means  the  plaintiff.  (#)  The  Court  of  Exchequer,  however,  have 
recently  holden  that  an  I.  O.  U.  is  no  evidence  of  a  loan,  (y)  An  advance 
of  money  from  a  parent  to  a  child  is  no  evidence  of  a  loan,  but  is  pre- 
sumed to  have  been  made  by  way  of  gift,  (z) 

Of  the  implied  promise  in  respect  of  money  paid. — Whenever  one  man 
has  expended  and  laid  out  money  for  the  use  of  another,  by  his  authority 
or  at  his  request,  the  law  implies  from  the  person  on  whose  account  and 
for  whose  use  the  money  has  been  expended,  a  promise  of  repayment,  in 
the  absence  of  circumstances  showing  that  the  money  was  advanced  as  a 
gift,  (a)  The  defendant  being  in  want  of  some  harness  upon  credit,  asked 
the  plaintiff  to  accompany  him  to  a  harness-maker,  and  assist  in  procur- 
ing it.  The  plaintiff  accordingly  went  with  the  defendant,  and  induced 
the  harness-maker  to  let  the  defendant  have  the  harness  upon  credit,  by 
an  assurance  which  the  plaintiff  gave  him  in  the  defendant's  presence,  that 
if  the  defendant  did  not  pay,  he,  the  plaintiff,  would.  The  defendant 
having  made  default,  the  plaintiff  paid  the  money,  and  brought  his  action 
against  the  defendant  to  recover  the  amount  so  paid ;  and  it  was  held,  that 
as  the  defendant  stood  by  and  tacitly  assented  to  the  plaintiff's  promise  oi 
payment,  he  must  be  taken  to  have  given  him  an  express  authority  in  that 
behalf ;  and  the  plaintiff  having  acted  upon  this  authority,  the  law  would 
imply  a  promise  from  the  defendant  to  repay  the  money,  as  being  "money 
paid  by  the  plaintiff  for  the  use  of  the  defendant  at  his  request."  (b) 

When  several  persons  together  accept  the  situation  of  surety,  and  con- 
sent to  share  a  common  responsibility,  there  is,  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  an  understood  authority  from  all  to  any 
one,  and  to  each  of  them,  to  discharge  the  common  burthen  and  liability, 
in  case  it  should  arise  through  the  default  of  the  principal ;  and  if  any  one 
of  the  sureties  pays  the  whole  amount,  for  the  payment  of  which  they  are 
all  equally  and  alike  subject,  01  more  than  his  own  share  and  proportion 
of  the  common  burthen,  the  money  paid  by  him  over  and  above  his  own 
proportion,  is  money  paid  for  the  use  of  the  other  sureties  at  their  request; 
and  the  law  implies  a  promise  from  each  of  them  individually  to  pay  theii 
several  shares  and  proportions  of  the  common  burthen  and  responsi- 
bility, (c)     If  the  surety  who  has  paid  his  money  has  not  paid  more  than 

(x)  Curtis  v.  Richards,  1  M.  &  Gr.  46.     Don-  (e)  Kemp  v.  Finden,  12  M.  &  W.  421.  Damet 

plus  v.  Holme,  12  \&.  &  E  641.  v.  Humphreys,  6  M.  &  W.  153.     HarberCs 


y)  Fesenmonger  y.  Adcoct,  16  M.  &.  W/449.  3  Co.  18  a.,  15  b.    Pitt  v.  Purssord,  8M.&W 

fc)  Bayley,  J.,  Hick  v.  Keats,  4  B.  &,  C.  71.  538.     Browne  ▼.  Lee,  9D.&R.  700  ;  6  B.  &  G, 

(a)  Briitain  v.  Lloyd,  14  M.  &  W.  762,  15  689.  s.  c.     During  v.   Earl  of  Winckelsea,  2  B 

Law  J.,  Kxch.  43,  •.  c     Barber  v.  Butcher,  15  &  P.   273.    King  y.  Norman,  17  Law  J.    C, 

Law  J.,  Q  B.,  289.  P.  23.  ' 

(ft)  Alexander  v.  Vane,  1  M.  &  W.  511. 
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his  own  share,  then  he  has  of  course  no  claim  against  the  others  by  way  of 
contribution,  (d)    And  the  same  rule  prevails  with  regard  to  all  joint  con- 
tractors, not  being  partners,  who  have  undertaken  or  have  been  made  sub- 
ject to  a  joint  liability,  and  one  of  them  has  paid  the  whole  or  more  than 
his   own  share  and  proportion  of  the  common  burthen,  and  has  thus 
relieved  his  co-contractors  from  their  liability,  either  wholly  or  in  part.(e) 
If  a  party  of  friends,  for  example,  meet  to  dine  at  a  tavern,  and  give  a 
joint  order  for  dinner,  and  after  dinner  all  but  the  plaintiff  depart  without 
paying,  and  the  plaintiff  pays  for  all,  he  may  maintain  an  action  against 
the  others  upon  an  implied  promise  to  pay  their  several  proportions  of  the 
joint  liability ;  (/)  and  the  same  rule  prevails,  and  the  same  implied  pro- 
mise arises,  where  four  persons  jointly  retain  an  attorney  to  defend  them 
against  a  civil  or  a  criminal  charge,  or  to  conduct  an  action  or  a  prosecu- 
tion on  their  behalf;   and  the  plaintiff,  one   of  the  four,  has  paid  the 
attorney's    bill,  (g)      But   no   such    promise    is  implied,  and   no    such 
liability  arises,    as  between   under  lessees    of  premises    holden   under 
one  original  lease  at  an  entire  rent  where  one  only  has  been  distrained 
upon  or  compelled  to  pay  under  a  threat  of  distress,  the  whole  of  such 
rent  (A)  ? 

In  all  actions  for  money  paid,  it  is  necessary,  in  the  declaration  of  the 
cause  of  action,  to  state  that  the  money  was  paid  by  the  plaintiff  for  the 
use  of  the  defendant  at  his  request,  (t)  and  that  the  defendant,  in  con- 
sideration thereof,  promised  the  plaintiff  to  pay  him  the  amount  so  ex- 
pended, for  the  law  raises  no  implied  promise  in  respect  of  a  voluntary 
unauthorized  payment,  which  the  party  was  not  called  upon  or  required  to 
nuke  on  behalf  of  another,  "  for  no  man  can,  by  a  voluntary  payment  of 
the  debt  of  another,  make  himself  that  man's  creditor,  and  recover  from  him 
Ae  amount  of  the  debt  so  paid ;"  the  party  on  whose  behalf  the  money  is 
paid  may  have  had  good  reason  to  resist  the  payment,  and  another  person 
shall  not  pay  it  for  him  whether  he  will  or  no,  and  charge  him  with  the 
repayment  (k)  But  the  law,  in  order  to  sustain  the  necessary  allegation 
that  the  money  was  paid  by  the  plaintiff  at  the  request  of  the  defendant, 
will,  under  certain  circumstances,  imply  the  request  as  well  as  the  promise, 
&nd  so  support  a  righteous  and  meritorious  claim. 

If  the  defendant,  for  example,  by  neglecting  to  pay  money  which  he 
was  by  law  bound  to  pay,  has  cast  the  duty  and  obligation  upon  the 

BW  totftf  ▼.  Swinden,  13  Law  J.,  N.  S.,  (Q.  (A)  Hunter  y.  Hunt,  1  C.  B.  800. 

'/ ;  I'  (*)  A*  to  the  request,  see  Howes  v.  Martin,  1 

WJkniU  v.  Miw<,  4  Moore,  842.    Prior  t.      Esp.  162.    Lubbock  v.  Tribe,  8  M .  &  W.  607. 

7>w  '  8  M'  *  W   873"  W  ****  Kenyon,  8  T.  R.  810,  618.  Lawrence, 

V)  Lord  Kenyon,  C.  J.,  8D.&B.  614.  Hut-     J.,  ib.  811.    Stoke*  v.  Lewi*,  1  T.  R.  21.   Bovlbv 

J*'  &**•  8  °Am»h' 173'  v-  Mi>  8  C-  B-  293'  16  Law  J.,  C.  P.  20,  s.  c. 

W  Sdgtr  v.  Knapp,  6  Sc.  N.  R.,  707,  713.      Jones  y.  Nanney,  13  Pr.  113. 
H°t*« y.  Williamson,  6M.&S.1 58. 
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plaintiff,  and  the  latter  has  paid  the  money,  not  voluntarily  and  officiouf 
but  by  compulsion  of  law,  the  compulsion  so  brought  upon  the  plain 
by  the  defendant  is  equivalent  to  an  express  request,  and  proof  of  si 
compulsion  will  support  the  necessary  allegation  in  the  declaration,  ti 
the  money  was  paid  by  the  plaintiff  for  the  use  of  the  defendant  at 
request.  It  has  been  held,  for  example,  that  a  compulsion  indirectly  en 
nating  from  the  defendant,  amounted  to  a  constructive  request  in  1 
following  cases :— where  the  carriage  of  the  plaintiff  was  entrusted  to  1 
defendant,  a  coachmaker,  to  be  repaired,  and  whilst  standing  on  the  < 
fendant's  premises  was  distrained  by  the  landlord  for  rent  due  from  1 
defendant ;  and  the  plaintiff  in  order  to  redeem  and  get  back  his  carria 
was  obliged  to  pay  the  rent ;  (/) — where  a  sub-tenant  paid,  under  a  thr 
of  a  distress,  a  ground-rent  to  the  original  lessor,  which  ought  to  have  hi 
paid  by  his  own  immediate  landlord ;  (m) — also  where  a  tenant  was  cc 
polled  to  pay  other  outgoings  and  burthens  on  the  land,  which  ought 
law  to  have  been  paid  by  the  lessor;  (n) — where  an  executor  paid  a  leg* 
in  full,  inadvertently  omitting  to  deduct  the  legacy  duty,  which  he 
required  by  act  of  parliament  to  dfduct  and  pay  to  the  crown,  and  ? 
afterwards  compelled  to  pay  such  duty,  dp  statute  declaring,  that  in  a 
the  executor  omits  to  deduct  the  duty,  such  duty  shall  become  a  debt  < 
to  the  crown  from  both  the  executor  and  the  legatee ;  (o) — where  the 
fcndant  employed  the  plaintiff,  a  sharebroker,  to  sell  shares  for  him,  a 
by  mistake  directed  the  plaintiff  to  sell  250  shares,  meaning  50,  and  1 
plaintiff  sold  the  shares ;  and  before  the  arrival  of  the  time  appointed  i 
the  transfer  and  delivery  of  them,  the  price  advanced,  and  the  broker  w 
obliged  to  buy  200  shares  at  the  advanced  price,  to  make  good  the  itqi 
site  number,  and  pay  the  loss  on  the  transaction  out  of  his  own  pocket;(j 
— where  the  defendant  neglected  to  furnish  or  deliver  to  a  purchaj 
shares  which  he  had  directed  the  plaintiff  to  sell  for  him,  and  the  plaint 
was  consequently,  by  the  custom  of  die  Stock  Exchange,  compelled  to  ta 
shares  at  an  increased  price,  and  the  action  was  brought  to  recover  t 
difference  between  the  price  received  by  the  plaintiff  from  the  purchas 
and  the  sum  he  had  been  compelled  to  pay  to  get  the  shares ;  (q)  whc 
the  defendant  placed  in  the  hands  of  the  plaintiff,  a  stockbroker,  for  sa 
certain  securities,  purporting  to  be  genuine  and  available  Guatena 
bonds,  saleable  on  the  Stock  Exchange,  and  the  plaintiff  sold  them,  a 
received  the  purchase-money,  and  handed  it  over  to  the  defendant;  af 

{l)  ExoU  t.  Partridge,  8  T.  R.  808.    Rodotrs  8.  269,  s.  c 

▼.  Mmm,  16  M.  <*  W„  448-  (p)  Sutton  v.  Tatkam,  10  Ad.  &  E.  27*  f* 

(m)  Sapsfordr.  Fletcher,  4  T.  R.  512.  v.  &*%%,  6  8c.  286.  _ 

(»)  Bat*  y.  GrwenkOi,  8  Q.  B.  148.  (g)  Bawtiffe  ▼.  BmUerwrA,  17  law  X.  ft 

(o)  HaU»  y.  Frteman,  4  Moore,  21 ;  1  B.  &  B.  79.    Child  v.  MorUy,  8  T.  R.  61S.    Lifty* 

391,«.c    Fotier  v.  Ley,  2  Sc  488 ;  2  Bii^.  N.  CYv**,  8  Taunt  268. 
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which  it  was  discovered  that  the  securities  were  spurious  documents,  per- 
fectly worthless  and  unsaleable,  and  the  stockbroker  was  obliged  to  take 
back  the  bonds,  and  refund  the  money ;  and  the  action  was  brought  by 
him  to  recover  from  the  defendant  the  amount  previously  paid  him ;  (r) — 
where  the  plaintiff,  a  carrier,  by  mistake,  delivered  to  the  defendant  goods 
consigned  to  a  third  party,  and  the  defendant  appropriated  the  goods  to 
his  own  use,  and  the  carrier  was  obliged  to  pay  the  value  of  them  to  the 
consignor ;  (*)*— -where  the  defeiriant  obtained  possession  of  goods  intrusted 
to  the  plaintiff  to  be  sold  at  a  fi^ed  prfee,  upon  the  terms  that  he  should 
either  re-deliver  them  to  thejptointiff,  or  pay  the  price  within  a  limited  period, 
and  the  defendant  refos^uTO'^o  either;  and  the  plaintiff  being  threatened 
with  an  action,  paid  the  price  to  the  owner,  and  the  action  was  brought  to 
recover  the  amount  so  paid ;  (t)  where  the  plaintiff  had  entered  into  a  deed 
of  composition  with  his  creditors,  upon  the  terms  that  they  should  receive  ten 
shillings  in  the  pound,  and  the  defendant  refused  to  sign  the  deed  without 
receiving  security  for  the  payment  of  the  residue  of  the  debt ;  and  the 
plaintiff  privately  gave  the  defendant  his  promissory  note  for  the  remainder 
of  the  debt,  upon  the  tenruf  {hat  to  should  keep  such  note  in  his  own 
lands;    and  the  defendant; ^ttfcbreadh  of  his  agreement  to  that  effect, 
negotiated  the  note,  and  the  plaintiff  was  compelled  to  pay  the  amount 
"thereof  to  the  indorsee  (t#)  —  where   the   plaintiff  agreed  to   grant  the 
defendant  a  lease,  and  the  lease  was  prepared  by  the  plaintiff's  solicitor, 
and  the  plaintiff  was  obliged  to  pay  for  the  lease  by  reason  of  the  de- 
fendant's refusal  so  to   do,  it  being  shown  that,  according  to  the  usual 
course  of  business  in  such  cases,  the  lessor's  solicitor  prepared  the  lease, 
and  the  lessee  paid  the  expense  of  it.  (x)     But  the  law  raises  no  such  im- 
plied promise  from  a  lessee  in  favour  of  his  under-tenant,  whose  goods 
have  been  distrained  and  sold  by  the  original  landlord,  in  consequence  of 
the  lessee's  neglect  to  pay  the  rent,  (y)   unless  the  under-tenant  has 
redeemed  Hie  goods  with  his  own  money,  (z) 

The  law  also  raises  an  implied  promise  in  respect  of  money  paid  in  the 
following  cases :-— where  an  auctioneer  has  paid  the  auction  duty  on  a  sale 
of  lands,  which  were  bought  in  by  the  vendor,  and  the  commissioners  of 
excise  reftise  to  remit  the  duty ;  (a)  where  the  plaintiff,  at  the  request  of 
the  defendant,  has  become  security  for  him  for  the  payment  of  money,  and 
the  plaintiff,  by  reason  of  the  neglect  of  the  defendant  to  pay  at  the  time 

k  (r)  Taung  ▼.  Celt,  4  Sc  489;  3  Bbg.  N.  &  (x)  Orusdl  t.  Robin**,  %  Be  &§;  8  fimg. 

730,  i.  c  N.  S.  10,  8.  c. 

M  Brown  t»  Hodgton,  4  Taunt.  180.  (y)  Moore  ▼.  Pyrie,  11  East,  52. 

(I)  Longekom  v.  Kenny,  1  Doug.  187.  (t)  Exall  v.  Partridge,  8  t.  E.  810. 

(ft)  Horton  v.  RiUy,  11  M.  &  W.  492.    Brad-  (a)  BrUlain  v.  Lloyd,  14  M.  &  W.  762, 15 

*»»  t.  Brmdihaw,  9  M.  &  W.  29.  Smith  v.  Cuff,  Law  J.,  Bzch.  48. 
'M.&8.10O. 
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appointed,  is  compelled  to  pay  the  debt  out  of  his  own  pocket ;  (a)  whe] 
the  plaintiff  accepts  a  bill  of  exchange  drawn  on  him  by  the  defendac 
and  the  consideration  for  the  acceptance  fails,  and  the  plaintiff  is  oblige 
to  pay  the  amount  of  the  bill  when  due ;  (b)  also  where  the  plaintiff  hi 
accepted  a  bill  in  favour  of  the  defendant,  and  has  become  insolvent,  an 
the  defendant  has  agreed  to  a  composition,  and  it  has  become  his  duty  1 
indemnify  the  plaintiff  from  liability  on  the  bill,  and  he  has  neglected  t 
to  do,  and  the  plaintiff  has  been  compelled  to  pay  the  amount  ;(c)  also  whei 
the  plaintiff  accepts  a  bill  of  exchange  for  the  accommodation  of  the  d 
fendant,  from  motives  of  kindness,  and  without  value  or  consideration,  1 
assist  the  defendant  in  negociating  the  bill  or  note,  and  getting  it  discountc 
for  his  benefit,  and  the  plaintiff  is  obliged  to  pay  the  bill  when  it  comes  1 
maturity,  by  reason  of  the  defendant's  neglect  to  provide  the  necessai 
funds  for  the  purpose ;  also  where  the  plaintiff  indorses  a  bill  or  a  pr< 
missory  note  for  the  accommodation  and  benefit  of  the  defendant,  and  : 
obliged  to  pay  the  amount  thereof;  (d)  also  where  the  acceptor  neglec 
to  pay  a  bill  when  due,  and  the  plaintiff  as  indorser  is  compelled  by  tl 
holder  to  pay  him  part  of  the  amopnt  (e)  It  is  sufficient,  if  the  pail 
paying  the  money  shows  that  the  legal  obligation  was  cast  upon  him  b 
the  default  of  the  defendant,  and  that  the  law  compelled  him  to  do  whi 
he  has  done,  he  need  not  wait  for  the  actual  issue  of  legal  process,  c 
abide  the  result  of  an  action,  in  order  to  establish  the  fact  of  the  con 
pulsion.  (/) 

But  it  has  been  held  that  if  a  party  makes  a  voluntary  payment  in  satL 
faction  and  discharge  of  some  disputed  claim,  with  full  knowledge»of  th 
facts,  but  under  ignorance  of  the  law,  and  from  a  mistake  and  mil 
apprehension  of  his  legal  liability,  and  no  fraud  or  concealment  or  wilfi 
misrepresentation  has  been  resorted  to  by  the  other  side  to  induce  tl 
payment,  the  law  will  not  help  the  party  so  paying  the  money  to  recovi 
it  back,  (g)  If  an  action,  for  example,  has  been  commenced  to  enforce 
claim  put  forward  by  the  plaintiff,  and  the  defendant  settles  the  actio 
and  pays  money  in  satisfaction  and  discharge  of  such  claim,  and  the 
discovers  that  the  claim  was  unfounded,  and  that  there  was  no  cause  < 
action,  he  cannot  recover  back  the  money  on  the  ground  that  it  was  pai 
by  mistake ;  for  there  would  be  no  end  to  litigation  if  that  were  to  be  pe: 


(a)  Fisher  v.  Fellow,  5  Bsp.  171 ;  Lord  Ken- 
yon,  8  T.  R.  810. 

(6)  Hooper  v.  Treffry,  1  Wel»b.  Hurl.  &  Gord.  17. 

(e)  Hawky  v.  Beverley,  6  8c.  N.  R.  837, 6  M. 
&  Gr.  221,  s  c 

(d)  Bleaden  ▼.  Charles,  5  M.  &  P.  14  ;  7  Bing. 
246,  s.  c.  Seaver  v.  Seavery  6  C.  &  P.  673.  Rey- 
nolds y.  Doyle,  2  Sc.  N.  R.  45.  Horton  ▼.  Riley, 
n  M.  A  W.  492, 13  Law  J.,  N.  S.  Exch.  81,  s.  c. 
*    (e)  Pownal  r.  Ferrand,  9D.&R.   607 ;  6  B. 


AC.  439, 8. c. 

(/)  Maydew  v.  Forrester,  5  Taunt  61 
Austen  v.  Ward,  R.  &  M.  116.  Whiter.  Lerom 
1  Moo.  &  Malk.  349.  King  ▼.  Norman,  17  La 
J.,  C.  P.  28. 

(a)  BUbie  ▼.  Lundey,  2  Bast,  469.  Brisbai 
v.  Dacres,  5  Taunt.  1 43.  Kelly  v.  Solaris  9  M .  • 
W.  58;  Parke,  B.,  12  M.  &  W.  186;  Tindal,  < 
J.,  Parker  v.  Ot.  West  Rail.  Co.%  7  8c.  N.  1 
874.     Bowlby  v.  Bell,  3  C.  B.  295. 
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mitted,  and  disputed  questions  and  transactions  so  settled  and  adjusted 

were  to  be  opened  afresh.  (A)     It  is  otherwise,    however,  if  the  party 

making  the  claim  knows  it  to  be  unfounded,  and  wrongfully  makes  use  of 

the  process  of  the  law  for  purposes  of  oppression  and  extortion,  (i)    "  The 

rale  also  has  always  been  that  if  a  man  has  actually  paid  what  the  law 

would  not  have  compelled  him  to  pay,  but  what  in  equity  and  conscience 

he  ought,  he  cannot  reecover  it  back  again ;  as  where  a  man  has  paid  a 

debt,  which  was  barred  by  the  Statute  of  Limitations ;  or  a  debt  contracted 

during  infancy,  which  in  justice  he  ought  to  discharge,  though  the  law 

would  not  have  compelled  the  payment,  yet  the  money  being  paid,  it  will 

not  obligp  the  payee  to  refund  it."  (k)     The  law  also  will  raise  no  implied 

promise  out  of  a  transaction  which  has  been  a  breach  of  duty,  and  will 

give  no  assistance  towards  the  recovery  of  money  paid  in  furtherance  of 

an  illegal  or  immoral  purpose,  (/)  or  which  a  party  has  been  compelled  to 

pay  in  consequence  of  his  own  neglect  or  breach  of  duty,  (m) 

It  a  tenant,  after  he  has  paid  the  income  tax,  omits  to  deduct  it  from 

the  rent,  he  cannot  recover  it  from  the  landlord  in  an  action  for  money 

Paj*d.(i»)     In  all  cases,  in  order  to  sustain  the  action,  it  must  be  shown 

***at  money  or  its  equivalent  hai  been  actually  paid.(o) 

Money  had  and  received. — Money  received  through  mistake. — If  a 


,  through  some  mistake  or  misapprehension  or  forgetfulness  of  facts, 
received  money  to  which  he  is  not  justly  and  legally  entitled,  and 
he  ought  not,  inforo  conscientice,  to  retain,  the  law  regards  him  as 
***©  receiver  and  holder  of  the  money  for  the  use  of  the  lawful  owner  of  it, 
a^d  raises  an  implied  promise  from  him  to  pay  over  the  amount  to  such 
°^*T*er.  (p)  It  has  been  held,  for  example,  that  the  defendant  was  indebted 
*°  the  plaintiff  in  respect  of  "  money  had  and  received  by  the  defendant 
*°^  the  use  of  the  plaintiff,"  and  that  the  law  consequently  would  imply  a 
Promise  from  the  defendant  to  the  plaintiff  to  pay  him  the  amount  received 
***  tie  following  cases : — where  a  contract  was  entered  into  for  the  sale  of 
^^X'chandize,  at  a  price  to  be  calculated  according  to  the  weight,  and  an 
r  took  place  in  the  weighing,  and  the  goods  were  reported  to  be  of 
r  weight  than  they  really  were,  and  the  price  was  calculated  and 
by  the  plaintiff  to  the  defendant  according  to  such  false  reckoning, 


<A)  Mai-riot  ▼.  Hampton,  7  T.  B.  269.     Good-  Bailey,  8  East,  171. 

v.  Sayert,  2  J.  A  W.  263.  Handel  v.  Richard-  (»)  Cumming  v.  Bedborougk,  15  M.  &  W.  488. 

2  M.  &  Sc  811 ;  9  Bing.  644,  s.  c.    Knibbt  (o)  Taylor  v.  Biggin*,  3  East,  169.     Maxwell 

w~  -&alU  1  Bsp.  84.  v.  Jamuon,  2  B.  U  Aid.  51.    Moore  ▼.  Pyrke, 

H^Ol)  Duke  de  Cadeval  t.   Collin*,  4  Ad.  A  E.  11  Bast,  52. 

^^  ;  6  N.  A  M.  824,  s.  c  (p)  Kelly  w.  So/ari,  9  M.  fit  W.  58.    L.wat  v. 

to  v*)  Per  Lord  Mansfield,  Bite  t.  Diclason,  1  T.  Wonwict,  1  Moo.  &  Bob.  298.    Milne*  v.  Dun- 

yj  ^86.    Keartky  r.  Cole,  16   Law    J.    Bxch.  can,  9  D.  &  R.  735  :  6  B.  &  C.  677,  678.     The 

**fc.  same  rale  prevails  in  France  and  other  countries, 

(*)  Pitcher  t.  Bailey,  8  East,   173.    Merry*  borrowed  from  the  civil  law.    French  Code  Civile, 

r*«»«ft€rv.  Nixa%,  8  T.  B.  189.    Beits  v.  CKbbins,  tit.  4,  liv.  3,  art.  1376 :  Instit  lib.  3,  tit.  28,  §  vi. 

*  Ad.lcB.57.  ▼". 
(*)  Capp  v.  Topham,  6  Bast,  392.    Pitcher  r. 
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and  the  action  was  brought  to  recover  the  amount  of  the  overpayment  ;(q) 
— where  silver  was  sold  in  bars,  at  a  price  to  be  calculated  according  to 
the  number  of  ounces  of  pure  silver  contained  in  each  bar,  to  be  deter- 
mined by  an  assay  of  the  metal,  and  a  mistake  was  made  by  the  assay 
master,  and  the  plaintiff  in  consequence  thereof  paid  the  defendant  for 
a  greater  quantity  of  silver  than  each  bar  was  found  subsequently  to  con- 
tain, and  the  action  was  brought  to  recover  the  amount  of  such  over- 
payment; (r)— where  the  plaintiff  had  paid  rent  to  the  defendant,  and  it 
afterwards  appeared  that  the  defendant  had  no  right  to  receive  such  rent, 
and  the  action  was  brought  to  recover  it  back,  the  title  to  the  land  not 
coming  into  question,  and  not  being  sought  to  be  tried  in  such  action  ;  (*) 
— where  money  had  been  paid  by  the  plaintiff  to  the  defendant  for  the 
use  of  fixtures  in  a  dwelling-house,  which  fixtures  were  found  to  belong 
to  the  landlord  and  not  the  defendant;  (t) — where  money  was  paid  by  the 
plaintiff  to  the  defendant  for  the  purchase  of  a  leasehold  estate,  and  it 
afterwards  appeared  that  the  defendant  had  no  title  to  the  lease,  and  the 
plaintiff  was  ejected  from  the  land,  (u)  If  no  money  has  been  paid,  but  a 
sum  has  been  allowed  by  mistake  on  a  settlement  of  accounts,  the  sum  so 
allowed  cannot  be  recovered  in  an  action  for  money  had  and  received,  (x) 
There  must  be  a  receipt  of  money  or  its  equivalent,  (y)  The  law,  more- 
over, raises  no  implied  promise  in  respect  of  money  had  and  received, 
upon  which  an  action  can  be  maintained  from  the  mere  fact  of  one  man's 
money  having  come  into  the  possession  of  another,  (z)  But  "  if  a  certain 
amount  of  money  belonging  to  one  person  has  improperly  come  into  the 
hands  of  another,"  the  action  is  then  maintainable,  (a) 

Money  improperly  received  and  wrongfully  detained. — If  one  man  has 
obtained  money  from  another  through  the  medium  of  oppression,  imposi- 
tion, extortion,  or  deceit,  such  money  is,  in  contemplation  of  law,  money 
received  for  the  use  of  the  injured  party,  it  is  not  the  money  of  the  wrong 
doer,  he  has  no  right  to  retain  it ;  and  the  law  therefore  implies  a  promise 
from  him  to  return  it  to  the  rightful  owner,  whose  title  to  it  cannot  be  destroyed 
and  annulled  by  the  fraudulent  and  unjust  dispossession.  But  to  entitle  the 
party  to  recover  the  money  he  must  repudiate  the  whole  transaction  as 
soon  as  he  discovers  the  fraud.(&)  It  has  been  held,  therefore,  that  the 
defendant  is  indebted  to  the  plaintiff  in  respect  of  "  money  had  and  re- 


fa)  Cox  v.  Pre***,  8  JL  &  8.  849. 

(r)  lb.  849,  850. 

(*)  Newtome  v.  Graham,  10  B.  &  0.  284,  286. 
Montypenny  v.  Brittow,  2  Buss.  Ac  Myke,  117. 
The  courts  will  not  suffer  a  title  to  land  to  be  tried 
in  an  action  for  money  had  and  received.  Mankall 
y.  Hopkins,  15  East,  818,  814.  Claranee  v. 
Marshall,  2  C.  &  M.  495.  Decharnu  v.  Horwood, 
4M.*Sc.4O0. 

(t)  Robinson  v.  Anderton,  1  Peake,  129. 

(«)  Crippt  y.  Reade,  6  T.  R.  606. 


(*)  Leer.  Merrett,  15  Law    J.,  Q.  B.  289. 
Brown  v.  Marathon,  10  Law  Times,  402. 

(y)  Spratt  t.  Bobkoute,  4  Bing.  179.  Nykti*- 
gal  v.  Devime,  5  Burr.  2589.  Pitkard  v_ 
Bank*,  13  Bast,  20, 

(s)  Jonssr.  Carter,  8  Q.B.184;  14  Law  Jm 
Q.  B.  96.     Black  r.  Siddaway,  ib.  859. 
y.  FenneU,  1  2  Jur.  Q.  B.  157. 

(a)  FolleU  y.  Hopm,  17  Law,  J.,  C.  P.  7* 

(b)  Campbell  v.  Fleming,  1  Ad.  fc  B.  42. 
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ceived  by  the  defendant  for  the  use  of  the  plaintiff,"  and  that  the  law  will 
raise  an  implied  promise  of  payment  in  the  following  cases :— -where  a  % 
man  haying  a  claim  or  lien  to  a  certain  amount  on  goods  and  securities  in 
his  possession,  unlawfully  refuses  to  give  them  up  without  receiving  more 
than  he  is  strictly  entitled  to  claim,  or  having  no  lien  at  all  upon  them, 
wrongfully  refuses  to  give  them  up  without  being  paid  for  so  doing,  and 
the  owner,  in  order  to  get  the  goods  or  securities,  is  obliged  to  satisfy 
and  discharge  the  extortionate  demand ;  (c) — where  a  railway  company  or 
carrier  makes  excessive  charges  for  the  conveyance  of  goods,  and  the  con- 
signee in  order  to  get  possession  of  the  goods  pays  the  extortionate  de- 
mand ;  (d) — where  a  married  man,  pretending  to  be  single,  marries  a  lady, 
and  under  colour  of  such  pretended  marriage,  gets  possession  of  her 
estates,  and  receives  die  rents  ;(e) —where  one  man  takes  and  wrongfully 
pledgesC/*)  or  sells  the  goods  of  another,^)  or  exacts  usurious  and  illegal 
payments  from  a  distressed   debtor,(A)  or  claims  or  receives  rents   or 
money  under  a  false  or  pretended  authority ;  (t)    or  under  the  coercion 
of  threatened  penal  proceedings,  (j)   or  wrongfully  usurps  the  office  of 
another,    and    receives    the    fees    annexed    thereto,  (k)    or  receives  a 
masquerade  ticket  to  be   sold    or    redelivered,  and  refuses    to    rede- 
liver it,  the  presumption  being  in  such  a  case  that  he  has  sold  it  and 
received  the  money.  /)     The  action  upon  such  implied  promise  lies  also 
against  an  agent,  who  wrongfully  demands  and  receives  money  in  the 
name  and  on  behalf  of  his  principal,  although  he  may  have  paid  the  money 
OTer  to  the  latter  ;(*»)  or  an  attorney,  who  wrongfully  exacts  money,  either 
on  his  own  account,  or  on  behalf  of  his  client,  as  the  price  of  the  libera- 
tion of  deeds  or  securities,  unjustly  and  illegally  detained  by  him  on  be- 
half of  such  client  ;(n)  or  who  extorts  more  than  the  principal  and  interest 
due  on  a  mortgage  deed  and  the  costs  under  a  threat  of  the  exercise  of  a 
power  of  sale  ;(o)    or  a  vestry  clerk,  who  wrongfully  receives  and  detains, 
ty  the  direction  of  the  vestry,  burial  fees  which  belong  to  the  rector;  (p) 
or  a  steward  of  a  manor,  who  demands  and  receives  an  extravagant  charge, 
as  the  condition  of  his  producing  deeds  and  court  rolls  in  his  custody, 


J»  Astley  r.  Reynolds,  2  Str.  915.    Shaw  v. 
Jfowfcoc*,  9  D.  A  R.   889,  892.     Wakefield  ?. 
****,  6  Q.  B.  280 ;  13  Law,  J.,  (Q.  B.j  260. 
J*)4laofc  v.    Wainwright,  2  Q.   B.   887. 
*«*  v.  0t  Western  Railway  Co.,  8  C.  B.  715. 

(O&uwrY  WaUis,  Balk-  28. 

y)  AUanson  v.  Atkinson,  1  M.  ft  8.  568. 

W  Foster  t.  Stewart,  8  M.  &  S.  202. 
djl*******   v.    Dathwood,  cited  2  Deng. 

ft  Heath,  J.,  Lightly  y.  Clottston,  1  Taunt. 
"*  BonneU  v.  Foulke,  2  Sid.  4.  Robton  v. 
****>  1  T.  E.  62.   Dupen  v.  Keeling,  4  C.  &  P. 

U|  *W  ▼.  Leaper,  1  M.  &  Gr.  752. 

W  Retard  v.  Wood,  2  Lev.  245 ;  2  Jon.  127, 


i.  c.  Arris  t.  Stukeley,  2  Mod.  260.  Holt,  C.  J., 
Pollard  v.  Gerard,  1  Raym.  703. 

(I)  Longehamp  v.  Kenny,  1  Dong.  137. 

(m)  Snowdon  v,  Davis,  1  Taunt  359. 

(*)  Smith  y.  Sleap,  12  M.  &  W.  588.  Wale- 
field  v.  Newbon,  6  Q.  B.  280 ;  18  Law,  I.,  (Q.  B.) 
258—268,  a.  c.  But  a  person  who  merely  receives 
money  as  an  agent  or  attorney  is  not  liable.  Ste- 
phens v.  Badcoek,  8  B.  &  Ad.  854.  Howell  v. 
Batt,  5  B.  &  Ad.  504.  The  action  must  be 
brought  against  the  client  or  the  principal.  Barn- 
ford  ▼.  Shwttleworth,  11  Ad.  &E.  926. 

(o)  Close  t.  Phipps,  8  Sc.  N.  B.  881 ;  7  M.  & 
Or.  586,  s.  c. 

(p)  Spry  v.  Emperor,  6  M.  &  W.  689. 


80 


IMPLIED  CONTRACTS    AND   PROMISES. 


[CHAP 


which  the  party  paying  the  money  could  not  do  without,  and  which 
steward  ought  to  have  produced  on  tender  of  a  reasonable  compel 
tion  ;(q)  or  a  broker  in  possession  of  goods  under  a  distress,  who  dema 
and  receives  unauthorised  and  excessive  charges ;  ( r)  or  a  sheriff  who 
acts  a  larger  fee  than  the  law  allows  for  executing  the  Queen's  writ 
or  who  obtains  money  under  a  threat  to  sell  goods  seized  under  a  Ji. 
which  he  has  no  right  to  sell ;  (t)  or  a  justice  of  the  peace,  who  exact 
fee  from  a  publican  as  the  condition  of  granting  him  a  license ;  (u)  < 
toll  collector,  who  exacts  an  illegal  or  unauthorised  toll ;  (x)  or  an  O' 
seer  of  the  poor,  who  levies  money  by  seizing  and  selling  goods  upo: 
magistrate's  conviction,  which  is  afterwards  quashed  ;(y)  or  a  reve 
officer,  who  unlawfully  seizes  goods  as  forfeited,  and  unlawfully  detf 
them,  and  takes  money  which  he  has  no  right  to  take,  as  the  conditio! 

* 

their  release ;  (z)  or  a  nurse,  who,  upon  the  death  of  a  person  she 
tended,  carried  away  his  money ;  (a)  or  a  creditor,  who  has  recei 
money  as  the  condition  of  his  signing  a  bankrupt's  certificate ;  (b)  or  i 
has  received  money  from  a  bankrupt  as  the  price  of  his  discharge  from 
arrest,  having  at  the  time  notice  of  the  bankruptcy ;  (c)  or  who  has  ope 
joined  other  creditors  in  executing  a  deed  of  composition  with  a  del 
consenting  to  take  a  compensation  of  10s.  in  the  pound,  but  has  priva 
stipulated  for,  and  accepted  payment  of  the  residue  of  his  debt,  and 
action  is  brought  to  recover  back  the  amount  so  paid,  the  payment  be 
fraudulent  and  deceitful  as  regards  the  other  creditors,  who  executed 
deed  upon  a  general  understanding  that  they  were  all  to  stand  on 
same  footing,  and  that  one  was  not  to  receive  more  than  the  other. 
The  action  upon  such  implied  promise  lies,  moreover,  against  all  pers 
who  extort  money  for  doing  what  they  are  by  law  bound  to  do  witl 
payment  or  reward,(e)  and  who  receive  and  have  in  their  possession  i 
wrongfully  detain  the  money  of  another ;  (/)  "  for,"  as  it  has  been  jui 
observed,  "  no  man  will  venture  to  take,  if  he  knows  that  he  is  liable 
refund."  (g) 

But  money  levied  under  a  regular  execution  upon  a  regular  judgm 
unsatisfied  cannot  be  recovered  as  money  had  and  received  to  the  pli 


[q)  Spry  v.  Pigott,  cited  2  Eap.  723. 

[r)  Hills  ▼.  Street,  2  M.  A  P.  1 03. 

[s)  Dewy.  Parsons,  2  B.  &  Aid.  562. 

(0   Valpy  v.  Manley,  1  C.  B.  602. 

(«)  Morgan  v.  Palmer,  2  B.  &  C.  729;  4  D. 
&  R.  283,  a.  c. 

(z)  Levis  v.  Hammond,  2  B.  &  A.  206.  Wo- 
terhouse  v.  Keen,  A  B.  fie  C.  200;  6D.&R,  257, 
a.  c. 

(y)  Feltham  y.  Terry,  Bull.  N.  P.  131  a.; 
cited  1  T.  R.  387 ;  1  Cowp.  419. 

(*)  Irving  v.  Wilson,  4  T.  R.  485.  Abinger, 
C.  B.,  AtUe  v.  Backhouse,  3  M.  &  W.  645. 

(a)  Whip  v.  Thomas,  Bull.  N.  P.  180  a. ;   and 


cited  1  Burr.  458. 

(b)  Smith  v.  Bromley,  Doug.    697   in  i 
Sievers  y.  Bos  well,  4  Sc.  N.  R.  173. 

(c)  FoUett  y.  Hoppe,  17  Law  J.,  C.  P.  76. 
(<Z)  Bradshaw  v.  Bradshaw,  9  M.  &  W. 

Smith  v.  Cuff,  6  M.  &  S.  160. 

(e)  Parker  v.  Ot  Western  Rail  Co.,  7  & 
R.  835,  874. 

(/)  Scott  y.  Crawford.  5  Sc  N.  R.  781. 
y.  Swansea,  5  Q.  B.  526 ;  13  Law  J.,  (Q.  B.) 
Randoll  v.  Bell,  1  M.  &  S.  722.  Edmeads  y. 
man,  2  D.  &  R.  573 ;  1  B.  &  C.  418,  s.  c.  Am 
Thomas,  3  D  &  R.  492. 

{g)  Jones  v.  Barkley,  2  Doug.  690. 
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tiff's  use,  upon  the  ground  that  the  judgment  has  been  partly  satisfied  and 
that  execution  was  issued  for  more  than  was  actually  remaining  due  for 
ft  judgment  good  upon  the  face  of  it  cannot  be  inquired  into  in  an  action 
for  money  had  and  received.  ( h) 

Money  received  upon  a  consideration  that  has  failed. — The  law  raises 
also  an  implied  promise  to  pay  back  money  that  has  been  received  without 
eonsideration,  or  upon  a  consideration  that  has  failed,  and  an  action  may 
be  maintained  upon  such  implied  promise  to  recover  back  money  paid  for 
an  annuity  which  has  been  set  aside,  or  has  become  void  for  want  of 
registry  or  inrolment ;  (t)  — also  to  recover  money  paid  to  an  auctioneer  as 
a  deposit  on  the  sale  of  an  estate,  when  the  title  is  defective,  and  the  pur- 
chase consequently  cannot  be  completed ;  (k)  or  if  the  estate   does  not 
correspond  with  the  description  given  of  it  in  a  printed  particular ;(/) — also 
to  recover  money  received  as  a  consideration  for  a  lease  by  a  person  who 
is  subsequently  found  to  have  no  right  or  title  to  grant  the  lease, (m)  or 
paid  on  a  conditional  sale  which  has  been  abandoned  or  rescinded,  and 
die  goods  returned ;  (*»)  or  on  a  purchase  when  the  thing  contracted  for 
was  not  transferred  or  delivered ;  (o)   or  money  paid  as  a  premium  upon  a 
policy  of  insurance,  when  the  risk  insured  against  was  not  run ;  (p)  or 
money  paid  on  a  bill  of  exchange  where  there  is  no  consideration  for  the 
t*fl>(?)    or  the  consideration  has  failed  ;(r)    or  to  the  promoters  of  a 
scheme  or  project,  who  promise  to  carry  out  their  plan  for  the  benefit  of 
the  subscribers,  but  who  afterwards  abandon  it  without  their  consent ;  ($) 
<w  money  paid  to  parish  officers  for  the  support  of  a  bastard  child,  when 
the  child  dies  before  the  money  has  been  expended ;  (t)  or  to  the  holder 
°f  a  bill,  or  bank  note,  or  other  security,  who  has  presented  it  to  the  plain- 
tiff to  be  discounted,  and  got  the  money,  and  the  bill  turns  out  to  be  a  for- 
&£iy,  (t#)  and  the  plaintiff  has  not  been  guilty  of  laches  and  has  proceeded 
Promptly  for  the  recovery  of  the  money.(#)   The  action  also  may  be  main- 
**u*ed  to  recover  back  money  received  under  a  special  contract  which  has 
o^n  abandoned  or  rescinded,  or  the  performance  of  which  has  been  pre- 


ft)  Li  Medina  t.  Grove,  15  Law  J.,  Q.  B.,  287. 
iy  Shoe  ▼.  Webb,  1T.B.  7S2.  Scwrfield  r. 
i?01"***^  Bast,  241.  Davit  t.  Bryan,  6  B.  & 
r- W;  9  D.  &  R.  7B6,  a.  c  Huggin*  ▼.  CoaUs, 
•J1-B.4J2;  18  Law  J.,  Q.  B.,  46.  Turner  v. 
******  *  C.  B.  157 ;  15  Law  J..  C.  P.,  223. 

f)  Btrrongk  t.  Skinner,  5  Burr.  2689. 

W  IW,  ch.  5, 1. 1.    "  Dbpobitb.  " 

W  Cripptw.  Reads,  6  T.  R.  606. 
„  *•)  tiurttv.  Orbdl,  8  Ad.  &  B.  107.      Cahoon 
Jif'tfortf,  18  M.  .&  W.  186 ;  18  Law  J.,  Exch. 

/  \  ***  T-  ****'  *  B*  A  Ad-  m- 
U  *2  Anon.  1  Str.  407.     Wright  t.  Newton,  2  C. 

****.127.     Wilkinson  t.  Uoyd>  *  Q-  B.  44. 


!p)  Stevenson  ▼.  Snow,  8  Burr.  1 240. 
q)  Cobden  v.  Kendrick,  4  T.  R  432. 

(r)  Hooper,  t.  Treffry,  1  Exch.  17 ;  16  Law  J., 
Bxch.  283. 

(s)  NockeUs  v.  Crosby,  5  D.  &  R  751 ;  3  B.  & 
0.  824,  a.  c  Kempton  v.  Saunders,  4  Bing.  5 ; 
12  Moore,  44,  a.  c,  poat,  ch.  15,  a.  1. 

(0  ChappeU  t.  Poles.  2M.&W.  867. 

(«)  Jones  ▼.  Ryde,  5  Taunt.  488 ;  1  Marah, 
168,  a.  c.  Wilkinson  v.  Johnston,  3  B.  &  C.  428 ; 
5  D.  &  R  408,  a.  c.  Fuller  v.  Smith,  R  &  M.49. 

(*)  Pricer.  NeaU,  3  Bur.  1854 ;  1  W.  Bl.  390, 
a.  c.  Smith  y.  Mercer,  6  Taunt.  76.  Cocks  v. 
Masterman,  9  B.  &  C.  902. 
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vented  by   the  wrongful  act  of  the  party  who  has  received  a 
possession  of  the  money,  (y) 

Money  received  under  an  illegal  contract  where   there  i 

PENiTENTiiE,  or  the  parties  do  not  stand  in  pari  delicto.— Th 

so  long  as  an  illegal  contract  continues  executory,  implies  from 

who  has  received  money  in  furtherance  of  the  execution  of  the  < 

promise  to  refund  it,  and  an  action  upon  this  implied  promi 

maintained  against  a  person  who  has  received  money  upon  an 

surance  or  wager,  at  any  time  before  the  happening  of  the  even 

to  decide  the  adventure  ;(z) — also  against  a  stakeholder  with  wh 

has  been  deposited  to  abide  the  event  of  an  illegal  wager,  wl 

paid  over  the  money  to  the  winner,  or  who  pays  it  over  after 

ceived  notice  not  to  do  so  from  the  party  who  has  deposited  the 

his  hands  ;(a)  and  against  parish  officers  who  wrongfully  recei 

under  an  illegal  contract,  although  they  have  quitted  office,  ai 

over  the  money  received  to  their  successors,  (b)     The  law  also 

promise  to  refund  money  had  and  received  under  an  illegal 

where  the  plaintiff  seeking  to  recover  such  money  does  not  stan 

delicto  with  the  defendant  from  whom  it  is  sought  to  be  recovere 

contracts,  for  example,  are  prohibited  by  statute,  for  the  purpos 

venting  one  set  of  men  from  taking  advantage  of  the  necessities 

and  money  is  paid  upon  such  contracts  by  one  of  those  whom  t 

tended  to  protect,  the  party  who  has  so  paid  his  money  does  noi 

pari  delicto  with  the  person  who  has  received  it,  and  may  aft* 

bidden  transaction  is  finished,  and  completed,  bring  an  action  uj 

mise  implied  by  law  from  the  person  who  has  got  the  money 

it.(c)     An  action  upon  such  implied  promise  may  be  maintaii 

cover  back  money  privately  paid  to  a  creditor  to  induce  him 

bankrupt's  certificate,  (d)  or  money  paid  to  the  indorsee  of  a 

change  originally  given  to  a  creditor  to  induce  him  to  sign  a  co 

deed,(e)  or  the  excess  of  interest  exacted  from  the  plaintiff  on  ai 

loan  to  him,  (f)  or  money  paid  to  a  lottery-office   keeper  for 

tickets  contrary  to  the  statute,  (g) 


(y)  Towers  v.  Barrett,  1  T.  R.  133.  Giles  v. 
Edwards,  7  T.  R.  181.  The  action  is  not  main- 
tainable if  the  contract  is  open  and  unrescinded. 
Weston  v.  Dowries,  Doug.  23  a. ;  and  it  will  not 
lie  to  recover  money  received  by  trustees  so  long  as 
the  trust  remains  open.  Case  v.  Roberts,  Holt 
N.  P.  C  500.  Edvards  v.  Bates,  7  M.&.Gr. 
590  ;  13  Law  J.,  C.  P.  166, 158. 

(z)  Varneyv.  Hickman,  17  Law  J.,  C  P.  102; 
4  C.  B.  Clark  v.  Shee,  Cowp.  197.  Tenant  v. 
Eliot,  1  B.  &  P.  3.  Farmer  v.  Russell,  ib.  296. 
Tappenden  v.  Randall,  2  B.  &  P.  467. 

(a)  Hodson  v.  TerriU,  1  C.  &  M.  797 ;  3  Tyr. 
929,  s.  c.  Robinson  v.  M earns,  6  D.  A  R.  26. 
Hastelow  v.  Jackson,  8  B.  &  C.  221.     Mearing  v. 


Hellings,  14  M.  &  W.  712;  15  U 

168,  s.  c     Pickard  v.  Banket,  13  Es 

(6)  Ckappell  v.  Poles,  2  M.  &  W. 

(c)  Williams  v.  Hedley,*  East,  8? 

(d)  Lowry  v.  Bourdieu,  2  Doug.  4 
(«)  Nerot  v.   Wallace,  3  T.  R.    S 

Cuff,  6M.&S.  165,  166.  AUager 
4  Bing.  N.  S.  407  ;  6  Scott,  204. 
(/)  Smith  v.  Bromley,  2  Doug.  69 
(g)  Jaques  v.  Withy,  1  H.  Bl.  ( 
1073.  Clarke  v.  Shee,  Cowp.  197. 
Morris,  id.  790.  Clayton  v.  Dill 
165.  Thistlewood  v.  Cracroft,  1  \ 
See  further  as  to  the  parties  entitled 
spect  of  money  had  and  received,  poet,  i 
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Money  received  by  trustee*  and  agents. — The  law  does  not  imply  a 
promise  from  trustees  to  pay  over  to  their  cestui*  que  trust  money  re- 
ceived by  them  in  the  course  of  the  execution  of  their  trust,  for  "  the  action 
for  money  had  and  received  must  not  be  turned  into  a  bill  in  equity,  (h) 
But  if  a  trustee  expressly  admits  that  a  certain  ascertained  sum  is  due 
from  him  to  his  cestui  que  trusty  the  law  implies  a  promise  from  him  to 
pay  over  the  amount  as  being  money  had  and  received  for  the  use  of  the 
latter,  (t )      If  an  agent  has  received  a  sum  of  money  from  his  principal  for 
a  specific  purpose,  and  it  can  be  shown  that  the  purpose  has  been  satis- 
fied, and  that  it  has  absorbed  a  certain  sum  only,  leaving  a  balance,  the 
law  implies  a  promise  from  such  agent  to  pay  over  the  amount  of  such 
balance  to  his  employer  from  whom  he  received  it.     But  as  long  as  the 
commission  is  open  and  in  the  course  of  execution  there  is  no  implied 
promise  to  pay  back  any  of  the  money,  and  no  action  can  be  maintained 
for  its  recovery,  (k)     Whenever  an  agent  has  received  money  from  a  third 
party  for  the  use  of  his  principal  the  law  implies  a  promise  from  such 
«tgent  to  pay  over  the  amount  to  the  principal  when  requested  so  to  do. 
Tf  a  broker  or  commission  agent  employed  to  sell  goods  effects  a  sale  and 
receives  the  purchase  money  and  refuses  to  pay  over  the  amount  to  his 
employer,  after  deducting  his  commission,  an  action  for  money  had  and 
received  maybe  maintained  against  him; (/) — also  against  a  sharebroker, 
^rho  has  received  the  purchase-money  paid  on  the  sale  of  railway  shares 
intrusted  to  him  to  sell,  and  refuses  to  pay  over  the  money  ;(m) — or  who 
las  received  money  from  his  principal  to  buy  shares  and  the  authority  to 
T>uy  is  countermanded  before  the  purchase  has  been  made,  («)  but  not 
^rhere  the  commission  has  been  executed  before  countermand  and  the 
shares  have  been  bought,  although  they  may  subsequently  turn  out  to  be 
forgeries,  (o)     If  an  agent  refuses  to  account  for  goods  delivered  to  him 
for  sale,  it  shall  be  presumed  after  a  reasonable  time  that  he  has  sold  them 
and  received  the  proceeds  in  money. (p) 

The  mere  circumstance  of  money  having  been  paid  by  a  principal  to  his 
agent,  with  directions  to  pay  it  to  a  third  person,  imposes  no  liability  upon 
the  agent  to  such  third  person,  unless  there  is  an  express  or  implied  assent 
on  the  part  of  the  agent  to  pay  the  money  according  to  the  directions  he 
has  received.  The  mere  receipt  of  the  money  by  the  agent  is  no  evidence 
of  an  implied  assent  to  apply  it  to  the  purposes  for  which  it  was  professedly 
remitted  to  him.     He  holds  the  money  for  the  use  of  the  remitter :  the 

(A)  Bartlett  v.    Dimond,   14   M.    &  W.    56.       Wiltshire,  1  Marsh,  116.      Weston  v.  Dovnes,  1 
Pardoe  v.  Price,  16  M.  &  W.  457—459 ;  13  M.      Doug.  24. 

6  W.  267.     Edwards  ▼.  Bates,  8Sc.  N.  R.  406 ;         (/)  Att.-Oen.  v.  Walmsey,  1£  M.  &  W.  179. 

7  K.  &  Or.  605,  a.  c.  (m)  Bousfield  v.  Wilson,  16  M.  &  W.  185. 
(t)  Roper  r.  Holland,  3  Ad.  At  E.  99.     Remon  (n)  Fletcher  v.  Marshall,  15  M.  &  W.  763. 

t.  Hayward,  2  A<L  &  E.  669.  (o)  Lamert  v.  Heath,  15  M  &  W.  486. 

(k)  Case  ▼.  Roberts,  Holt,  501.     Tom  kins  y.  (p)  Hunter  v.  Welsh,  1  Stark.  224. 
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privity  of  contract  is  between  him  and  his  principal,  and  not  between  the 
agent  and  such  third  party,  until  by  some  act  done,  or  by  some  engage- 
ment entered  into  with  the  person  who  is  the  object  of  the  remittance,  the 
agent  has  consented  to  appropriate  the  money  to  his  use.  (q)  If  an  agent 
authorized  to  receive  money  for  his  principal  employs  a  third  party  to  re- 
ceive it,  there  is,  it  seems,  no  implied  promise  from  the  latter  to  pay  over 
the  money  to  the  principal,  but  only  to  his  own  immediate  employer,  the 
agent.  Therefore,  if  a  client  in  the  country  employs  a  country  attorney  to 
Tecover  a  debt,  and  the  money  is  received  by  the  town  agent  of  the  country 
attorney,  such  money  is  not  money  had  and  received  by  him  for  the  use 
of  the  client  but  for  the  use  of  his  own  employer,  and  the  client  oonse* 
quently  cannot  recover  it  from  the  town  agent,  (r)  But  the  town  agent 
may,  under  certain  circumstances,  make  himself  liable  to  the  client  in  re* 
spect  of  money  received  by  him,  and  the  court  in  the  exercise  of  its  sum- 
mary jurisdiction  over  its  own  officers  will  often  compel  a  London  agent  to 
pay  such  money  to  the  client  "  to  enforce  justice  according  to  the 
equity  of  the  individual  case."  (*)  It  is  a  general  rule  of  law,  that  if  money 
be  paid  to  a  known  agent  for  the  use  of  bis  principal,  an  action  for  money 
had  and  received  cannot  be  sustained  against  the  agent  if  it  appears  that 
the  principal  has  the  least  colour  of  right  to  the  money,  for  the  courts  will 
not  try  the  right  of  the  principal  in  an  action  against  the  agent.  Bat  if 
the  payment  to  the  agent  is  void  ab  initio,  so  that  the  money  never  was 
received  by  him  for  the  use  of  biB  principal,  and  he  is  consequently  not 
accountable  to  the  latter  for  it,  he  is  bound  to  refund  the  amount,  if  he  has 
not  actually  paid  it  over  at  the  time  he  receives  notice  of  the  mistake. 
And  if  he  has  got  money  into  his  own  hands  by  his  own  illegal  act,  he 
cannot  discharge  himself  from  liability  by  paying  it  over,  (t)  A  provisional 
assignee  of  a  bankrupt's  estate,  or  a  receiver  of  the  Court  of  Chancery,  is 
not  liable  for  money  received  by  an  agent  or  servant  sent  to  take  possession  - 
of  the  estate  and  who  absconds  with  the  money,  no  negligence  or  want  o9 
proper  care  being  attributable  to  the  assignee  himself,  (u)  "  If  the  moneys 
of  a  principal  has  been  paid  through  the  medium  of  an  agent,  it  may 
recovered  by  the  principal  upon  the  contract  under  which  it  was  paid 
rescinded,  (x)  or  whenever  it  has  been  paid  through  extortion,  or  deceit,  OK 
by  mistake,  or  under  circumstances  creating  a  right  to  recover  it  back^ 
(post,  oh.  12,  s.  2.) 

Of  the  impiled  promise  in  respect  of  an  account  stated.— If  an  acf 

(q)  Williame  v.  Everett,  14  East,  597.     Orif-  bint  v.  Fennel  I,  ib.  80. 

fitk  ▼.  Young,  12  East,  514,  post,  eh.  12.  Barlow  (()  Post,  ch.  ll    JFuUern  Smith,  Ry.  &  Mo«— 

v.  Browne,  16  M.  &  W.  127.  50. 

(r)  Cobb  ▼.  Beeie,  6  Q.  B.  930.    Robbins  y.  («)  Raw  v.  (baton,  2  M.  &  Sc.  128 ;  9  Binp  - 

Fennell,  12  Jur.  157 ;  17  Law  J.,Q.  B..77.  Hurley      96,  s.  c.     Knight  v.  Id.  Plymouth,  3  Atk.  4S0.  

y.  Baker,  16  M.  &  W.  26.  (*)  Ld.    BUenboroHgfa.      Duke  of  Norfolk 

(*)  Robbins  v.  Heath,  12  Jur.  158.    HnrOey  v.  Worthy,  1  Campb.  838.     GreoiUe  ▼    Da 

Cassin,  11  Jur.  108S ;  17  Law  J.,  Q.  B.  79.   Rob-  PeakVs  Ad.  Ca.  113. 
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count  has  been  stated  between  several  persons  who  are  not  continuing 
partners  in  trade,  the  law  implies  a  promise  from  those  against  whom  the 
balance  appears,  to  pay  over  the  amount  of  such  balance  to  the  others, 
and  any  admission  made  by  the  defendant  of  a  sum  certain  being  due  from 
him  to  the  plaintiff,  will  be  evidence  of  an  "  account  stated,"  and  raise  an 
implied  promise  to  pay  over  the  amount,  (y)  unless  it  can  be  shown  that 
the  admission  was  the  result  of  mistake.    An  I  O  U,  being  a  distinct  admis- 
sion of  a  sum  due,  is  evidence  of  an  account  stated,  and  of  a  promise  to 
pay  over  the  amount  to  the  person  who  is  in  possession  of  the  document  (z) 
The  law  also  will  imply  a  promise  to  pay  o\er  money  when  there  has  been 
«  statement  of  accounts,  and  an  admission  by  the  defendant  of  the  balance 
T>eing  against  him,  without  any  specification  of  the  amount  of  suchbalance ;  (a) 
—also,  where  the  drawer  of  a  bill  over-due  and  unpaid,  has  promised  to 
~pay  the  indorsee  and  holder. (b)    Also  where  partners  have  settled  accounts, 
on  the  close  of  their  partnership,  and  an  Ascertained  balance  is  admitted  to 
T>e  due  from  the  one  to  the  other ;  also  where  a  transfer  of  an  estate  has 
~been  effected  pursuant  to  an  oral  agreement,  and  the  grantee  has  got 
3>ossession  of  the  subject  matter  of  the  contract,  and  has  agreed  to  pay  a 
stipulated  price.(c) 

Account  stated  with  trustees.-^?!!  a  trustee  states  an  account  with  his 
cestui  que  trust,  and  admits  that  he  owes  the  latter  a  specific  sum,  the  law 
implies  a  promise  from  him  to  pay  over  the  amount,  (d)  But  so  long  as 
die  trust  rein&ins  open,  and  the  accounts  are  unadjusted,  and  an  ascer- 
tained balance  has  not  been  admitted  to  be  due,  no  such  implied  promise 
arises.(i)  Where  trustees  for  the  separate  use  of  the  wife  admitted  that 
they  had  received  and  held  a  certain  sum  to  her  separate  use,  but  refused 
to  pay  it  over  without  her  separate  receipt,  it  was  held  that  an  action  on 
an  account  stated  would  not  lie  by  the  husband  and  wife  for  the  sum  so 
admitted  to  be  due  to  her.(/) 


(y)  Knowles  y.  Michel,  1 8  East,  249.  Fesen- 
tttpry.  Adcock,  16  M.  &  W.  449.  Bicker. 
Nokes,  Mood.  &  Bob.  359.  Prouting  t.  Ham- 
mnd,  8  Taunt  688 ;  Gow,  41,  •.  c.  Ashby  v. 
4*V6y,  8M.&P.  186.  Porter  t.  Cooper,  I  0.  H. 
*R.  894-5.  Davits  v.  Wilkinson,  10  Ad.  &  E. 
98.  High/more  t.  Primrose,  6  M.  &  S.  65. 
WUalUy  v.  William*,  1M.&W.  541.  Chisman 
▼.Cowit,  2  8c  N.R.  596.  Purdon  t.  Purdon, 
WK.fcW.562.  Lubbockv.  ZVtk,  8  M.  &  W. 
ft*.  Pm%y  v.  $l*U,  15  Law  J.,  Q.  B.  10;    8 

<Uii5,i:c 


(z)  Payne  v.  Jenkins,  4  C.  &  P.  824.  Curtis 
v.  Rickardi,  1  Sc.  N.  R.  155 ;  1  Man.  &  Gr.  46, 
i.  c     Gould  v.  Coombs,  1  C.  B.  548. 

(a)  Rigby  v  Jefrys,  7  DowLP.C  561.  Dixon 
v.  Peveridge,  2  C.  &  P.  109. 

(b)  Oliver  t.  Dovati,  2  M.  &  Rob.  230. 
(e)  Cocking  v.  Ward,  1  C.  B.  858. 

(d)  Roper  v.  Holland,  3  Ad.  6c  B.  99. 

(e)  Am  to  actions  of  account  between  tenants  in 
common.  See  Sturion  t.  Richardson,  13  M.  & 
W.  17. 

\f) \  Bond  t.  Nurse,  16  Law  J.,  Q.  B.  196. 
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SECTION  I. 


CONTRACTS  AND  AGREEMENTS  IN  CONTRAVENTION  OF  THE  PUBLIC 

OF  THE  LAW. 

Whenever  a  contract,  be  it  under  seal  or  be  it  a  simple  contra 
has  been  entered  into  for  the  performance  of  an  act  which  is  repug 
justice  or  morality,  or  contrary  to  the  provisions  of  an  act  of  parliau 
to  the  public  policy  of  the  common  law,  the  courts  will  not  lend  thei 
ance  for  the  enforcement  of  the  contract.  "  No  court  will  lend  iti 
a  man  who  founds  his  cause  of  action  upon  an  immoral  or  an  ille 
If  from  the  plaintiff's  own  statement  of  his  case  or  otherwise  die  c 
action  appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a 
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law  of  this  country,  then  the  court  says  he  has  no  right  to  be  assisted.'* 
And  where  both  the  plaintiff  and  defendant  are  equally  in  fault,  "  potior 
est  conditio  defendentis."  (a)     If  the  illegality  of  the  contract  appears  upon 
the  face  thereof,  it  is  at  once  fatal  to  an  action  thereon ;  and  if  it  does  not 
so  appear  the  fact  of  its  existence  may  be  established,  as  we  shall  presently 
see,  through  the  medium  of  parol  or  oral  testimony,  whether  the  contract 
be  under  seal  or  whether  it  be  a  simple  contract  in  writing  under  hand 
only.  (Post,  s.  3,  ch.  19,  s.  1.)    But  "whenever  the  act  which  is  the  subject 
of  the  contract  may,  according  to  the  circumstances,  be  lawful  or  unlawful, 
it  will  not  be  presumed  that  the  contract  was  to  do  the  unlawful  act."  (J) 
*'  Illegality  is  never  presumed :  on  the  contrary,  everything  must  be  pre- 
sumed to  have  been  legally  done  till  the  contrary  be  proved."  (c) 

Bonds,  agreements,  and  guarantees  to  indemnify  persons  against  the 
consequences  of  their  illegal  acts  are  absolutely  null  and  void,  whether 
the  parties  giving  the  bond  or  indemnity  did  or  did  not  know  of  the  ille- 
gality of  the  transaction,  (d)  Such  are  contracts  to  indemnify  a  man 
Against  the  consequences  of  publishing  a  libel,  (e)  or  a  sheriff  or  other 
***imsterial  officer  of  the  law  against  the  pecuniary  consequences  resulting 
to  himself  from  his  permitting  a  prisoner  to  go  at  large  or  committing  any 
other  breach  of  duty;  (/)  or  a  promise  to  pay  a  man  a  sum  of  money  "  in 
consideration  that  he  will  beat  another  out  of  such  a  close ;  (g)  or  to  save 
harmless  in  consideration  that  he  will  confine  and  imprison  ano- 
•,(A)  unless  it  be  shown  that  the  arrest  and  imprisonment  were  lawful, 
(«z*tfe,  p.  25,)  and  that  the  party  to  whom  the  promise  was  made  was  not 
***  duty  bound  to  arrest  or  imprison  without  reward.  (Ante,  p.  17.)  An 
^fpreement  to  surrender  a  third  party  into  the  custody  of  the  sheriff  under 
cextain  circumstances  and  contingencies  is  not  necessarily  illegal,  (i) 

Contracts  tending  to  promote  fornication  and  prostitution  are  abso- 
lutely null  and  void  as  being  contra  bonos  mores.     If,  therefore,  a  man 
Rives  to  a  woman  a  bond,  covenant,  promissory  note,  or  any  security  for 
*he  payment  of  money,  in  order  to  induce  her  to  commit  fornication  or  to 
live  with  him  in  a  state  of  concubinage  or  prostitution,  the  contract  or 
8ecurity  is  null  and  void,  and  no  action  can  be  maintained  upon  it.  (k) 
****t  there  is  no  immorality  or  illegality  in  providing  for  a  woman  with 
whom  a  man  has  been  previously  living  in  a  state  of  concubinage  and 


ftA    ***'  Mansfield.  Holman  v.  Johnson,  1  Cowp. 
p]^w  v.  Nichols,  2  C.  B.  SOI ;  15  Law  J.,  C. 

*  **5.  Pacta  quae  contra  leges,  constitutiones  que, 
i*A  ^ta*  bonos  mores  front,  nullam  vim  habere, 
^"Jbitati  juris  est.  Cod.  lib.  2,  tit  3,  lex.  6. 

}6>  Id.  Abinger,  4  M.  &  W.  657. 
jjj?  Omnia  rite  acta  esse  praesumuntur  donee  in 
1  nT™q  probetur.  Per  cur.  Bennett  v.  C lough, 
$£• lV Aid.  463.  Broom's  maxims,  427.  So  by 
^French  law,  H  ne  se  presume  pas,  et  doit  etre 
*****.    Cod.  Civ.  liv.  3,  s.  1, 11 16. 


(d)  Duvergier  v.  Fellows,  10  B.  &  C.  826. 

(e)  ShackeU  v.  Rosier,  2  Bing.  N.  S.  634;  3 
Sc.  59,  s.  c. 

(/)  Featherston  v.  Hutchinson,  Cro.  Elir.  199. 
Morris  v.  Chapman,  Jones,  24. 

(g)  Allen  v.  Rescous,  2  Lev.  174. 

(h)  Fletcher  v.  Hareot,  Hut.  55. 

(t)  Lewis  v.  Davison,  4  M.  &  W.  657. 

(*)  Robinson  v.  Cox,  9  Mod.  268.  Waiter  v. 
Perkins,  3  Burr.  1568.  Rex  v.  Northwingfield, 
1  B.  &  Ad.  915. 
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prostitution.  If,  therefore,  a  man  covenants  to  pay  an  Annuity  to  a 
woman  in  consideration  of  past  cohabitation,  or  gives  her  a  bond  to  secrate 
to  her  the  payment  of  money  for  her  support  or  the  support  of  her  chil- 
dren, the  contract  is  valid,  and  an  action  may  be  maintained  upon  H.  (i) 
If  a  man  has  seduced  a  woman  it  is  but  right  that  he  should  make  her 
amends,  and  when  he  is  providing  for  her  support  or  that  of  die  illegiti- 
mate offspring  he  has  begotten  upon  her  body,  he  is  doing  only  that  which 
in  honour  and  conscience  he  ought  to  do,  and  which  scripture  commands 
and  the  law  therefore  favours  rather  than  discourages  all  contracts  and  en- 
gagements (properly  authenticated  by  deed)  which  have  that  object  fairly 
and  honestly  in  view.  But  if  it  appears  that  the  bond  or  covenant  was 
given  for  the  purpose  of  inducing  the  woman  to  continue  to  live  in  a  state 
of  prostitution,  or  continue  a  life  of  prostitution  and  fornication,  it  will  be 
void.(OTt)  The  contract  or  engagement,  moreover,  to  pay  the  money  or 
make  the  provision  must  be  made  by  deed,  past  cohabitation  and  seduc- 
tion being,  as  we  have  already  seen,  (ante,  p.  15,)  an  insufficient  conside- 
ration for  the  support  of  a  simple  contract  or  promise  to  pay  money  to  the 
injured  woman,  (it) 

Letting  of  lodgings  for  purposes  of  prostitution. — No  action  can  be 
maintained  for  the  recovery  of  the  rent  of  houses  or  lodgings  let  for  pur- 
poses of  prostitution,  (o)    And  if  a  landlord,  who  has  let  lodgings  to  a 
woman,  knowingly  permits  her  to  carry  on  the  trade  of  prostitution  under 
his  roof,  and  does  not  take  the  earliest  opportunity  of  evicting  her  and 
putting  a  stop  to  her  trade,  the  courts  will  give  him  no  assistance  fot  the 
recovery  of  his  rent  (p)    But  "  a  prostitute  must  have  a  lodging  as  well  _ 
as  other  people,"  and  if  she  merely  uses  the  lodgings  to  live  in  and  plies  ^ 
her  trade  elsewhere,  the  prostitution  of  her  person  upon  other  peopleVai 
premises,  forms,  of  course,  no  answer  to  the  landlord's  claim  for 
rent.  ( q) 

Goods  sold  to,  and  work  done  for,  prostitutes. — To  defeat  an  action 
the  price  of  silks,  satins,  and  wearing  apparel,  furnished  to  a  prostituted 
"  it  must  not  only  be  shown  that  the  plaintiff  knew  that  the  defendant 
a  prostitute,  but  that  he  expected  to  be  paid  from  the  profits  of  her 
titution,  and  that  he  sold  the  clothes  to  enable  her  to  carry  it  on."  (i 
An  action  was  brought  for  the  charges  of  washing  a  variety  of  expensftr-"* 
dresses,  and  numerous  gentlemen's  nightcaps,  and  it  appeared  that 


(/)  Gibson  ▼.  Dickie,  S  M.  &  S.  463.     Turner  J.,  (Q.  B.)  140,  t.  c.      MaUkews  ▼. 

y.  Vaughan,  2  Wife.  339.    Nye  t.  MoseUy,  6  B.  558. 

&  C.  183 ;  9  D.  &  R.  165,  s.  c.      Anamdaie  v.  (o)  Oirardy  t.  Richardson,  1  E«p.  12. 

Harrit,  2.  P.'Wmi.  432.      Priest  v.  Parrot,  2  (p)  Jennings  v.  Throgmorton,  £.  &  M.  251. 

Ves.  aenr.  1 60.    Knye  v.  Moore,  1  Sim.  &  Stu.  (?)  Crisp  v.  Churchill,  cited  1B.&P.  340. 

61 ;  2  ib.  260.  (r)  Per  Lord  Ellenborough,  Bowry  y. 

(m)  Friend  v.  Harrison,  2  C.  &  P.  584.  1  Campb.  347. 

(n)  Beaumont  v.  Reeve,  8  Q.  B.  483;  15  Law 
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dresses  were  used  by  the  defendant  for  the  purpose  of  enabling  her  to 
decoy  gentlemen  to  her  bed,  and  the  nightcaps  for  those  gentlemen  to 
deep  in  when  she  got  them  there*  and  the  plaintiff  was  aware  of  the  uses 
to  which  the  dresses  and  nightcaps  were  applied ;  but  it  was  held,  that  the 
plaintiff  was  nevertheless  entitled  to  recover  for  the  washing.  "  This  un- 
fortunate woman,"  (the  defendant,)  observes  Buller,  J.,  "  must  have  clean 
linen,  and  it  is  impossible  for  the  court  to  take  into  consideration  which 
of  these  articles  were  used  for  an  improper  purpose  and  which  were 
not.(«) 

Obscene,  immoral,  or  libellous  books,  drawings,  or  prints. — Contracts 
for  die  sale  of  prints,  "  whose  objects  are  general  satire,  or  ridicule  of  pre- 
vailing fashions  and  manners,  are  valid,  and  the  price  may  be  recovered 
fey  action ;  but  the  law  will  not  permit  the  vendor  to  sue  for  the  price  of 
such  as  are  immoral  or  obscene ;  nor  for  such  as  are  libels  upon  indivi- 
duals, and  for  which  the  plaintiff  might  have  been  rendered  criminally 
Answerable  for  a  libel."  (t)     A  printer  cannot  bring  an  action  against  a 
publisher    for   printing    an  indecent,    libellous,    and  immoral  history, 
getting  forth  the  amours  and  intrigues  of  a  prostitute.      Every  ser- 
vant and  workman,   "to   the  lowest,"  knowingly  engaged  in  putting 
forth  such  a  work  to  the  public,  is  prevented  from  suing  for  compensa- 
tioih  (it) 

Bribery.— A  contract  with  a  candidate  for  a  seat  in  Parliament,  to  sup- 
ply meat  and  drink  to  the  electors  of  a  borough,  is  illegal  and  void,  as 
tending  to  bribery  and  corruption,  and  being  contrary  to  the  public  policy 
of  the  law ;  and  so  is  every  description  of  contract,  with  whomsoever 
made,  which  has  for  its  object  the  inducing  of  the  voters  at  an  election  to 
vote  in  favour  of  any  particular  individual,  (x)  If  money  is  lent  to  an 
elector  as  an  inducement  to  him  to  give  his  vote,  it  cannot  be  recovered 
back,  nor  can  any  security  given  for  its  repayment  be  enforced* 

Maintenance.  ^-Agreements  to  furnish  money,  or  to  aid  and  assist  in 
the  prosecution  of  law  suits,  in  which  the  party  making  the  agreement  is 
ia  nowise  interested,  and  in  which  he  has  no  just  or  reasonable  ground  for 
i&terferenoe,  are  void,  as  tending  to  keep  alive  strife  and  contention,  (y) 
But  if  the  party  has  any  interest  in  the  thing  in  dispute,  or  has  a  fair  and 
reasonable  ground  for  thinking  that  he  has  rights  in  common  with  other 
P&rtiea,  he  may  lawfully  enter  into  an  agreement  with  them  for  the  prose- 
cution or  defence  of  those  rights.  (*) 
&fe*  and  transfers  of  choses  in  action. — It  is  laid  down  in  our  old  law 

mon  law,  Plowd.  88. 
<*)  4  BL  Com.  134,  13*;  2  ML  Abr.  115; 

^  .  — ,  w.  w.,  -  ,™~  ,.  ^ ,  -  ~. Findon  v.  Parker,  11  M.  &  W.  082.    itlom- 

*&  bmcery,  see  Doe  ▼.  Powell,  1  Ad.  &  B.  581, 3  N. 

W  *Wi  ▼.  Edwards,  2M.&W.  218.  &  M.  616,  s.  c. 

\y)  32  Hen.  riii.  c.  9,  in  affirmance  of  the  com- 
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books,  that  for  avoiding  maintenance,  rights  of  action  cannot  be  assigned 
or*  granted  over  by  one  man  to  another.  It  was  considered  that  the 
assignment  of  such  rights  had  a  tendency  to  create  fictitious  claims  and 
increase  litigation,  and  were  considered  to  amount  to  maintenance. 
"  Things  in  action,  and  things  of  that  nature,  as  causes  of  suit,  right* 
and  titles  of  entry,  are  not  grantable  over  to  strangers  but  in  special 
cases ;  and  therefore,  if  a  man  has  disseised  me  of  my  land  or  taker 
away  my  goods,  I  may  not  grant  over  this  land  or  these  goods  until  I  hav« 
seisin  of  them  again.  Neither  can  I  grant  the  suit  which  the  law  doit 
give  to  me  for  my  relief  in  these  cases  to  another  man.  (a)  If  a  max 
owe  me  money  on  an  obligation  or  the  like,  I  cannot  grant  this  debt  tc 
another,  but  I  may  grant  a  letter  of  attorney  to  another  man  to  sue  for  i 
and  receive  it,  or  I  may  grant  the  writing  itself  to  another,  and  he  ma] 
cancel  it  or  give  it  to  the  obligor."  (J). 

The  ancient  rule  of  law  prohibiting  the  assignment  of  choses  in  action 
has,  however,  from  the  very  earliest  period,  been  subjected  to  numerous 
exceptions,  (post,  ch.  23,  s.  2,)  and  in  the  case  of  bonds  and  covenant 
and  personal  contracts  for  the  payment  of  money,  "  it  has  been  so  ex 
plained  away  that  it  remains  at  most  only  an  objection  to  the  form  of  tb 
action."  (c)  The  assignee  of  such  securities  cannot  sue  for  and  recov* 
the  money  or  debt  in  his  own  name,  but  he  is  now  permitted  to  bring  h. 
action,  and  recover,  in  the  name  of  the  assignor,  the  party  to  who* 
the  bond  was  given,  or  with  whom  the  covenant  was  made,  and  the  coo 
will  set  aside  a  release  given  by  the  latter  after  notice  to  the  obligor 
covenantor  of  the  assignment,  and  prevent  him  from  fraudulently  vatom 
fering  to  defeat  the  action,  (d)  Our  courts  of  equity  also,  considered 
that  in  a  commercial  country  almost  all  personal  property  must  nece&c 
rily  lie  in  contract,  will  protect  the  assignment  of  a  chose  in  actiom 
much  as  the  law  will  that  of  a  chose  in  possession."  (e)  Rights  of  actio 
debts,  and  claims  to  money  due  on  contracts,  may  therefore  now  be  pa. 
chased  without  making  the  purchaser  guilty  of  maintenance.  If,  howeve: 
the  purchaser  gives  an  indemnity  against  all  the  costs  that  have  been,  & 
may  be  incurred  by  the  vendor,  in  the  prosecution  of  the  suit,  the  contract 
will  then  amount  to  maintenance,  and  will  consequently  be  void.  (/) 

Champerty, — When  the  party,  officiously  and  unwarrantably  agreeing 
to  furnish  money,  or  to  aid  in  the  maintenance  of  the  action  or  suit,  is  to 
share  in  the  advantages  thereof,  he  is  said  to  be  guilty  of  champerty,  and 

(a)  Shep.  Touch.  240,  Doe  ▼.  Evans,  1  G.  B.  (d)  Legh  v.  Legh,  1  B.  &.  P.  447.     Heath  v, 

717.  Hall,  4  Taunt.  828.     Alner  v.  George,  1  Campb 

(ft)  lb.  241,  Vin.  Abr.  Assignment  (B.)  (D.)  392.    Phillips  v.  Clagett,  11  M.  &  W.  84. 
Bro.  Abr.  chote  in  action ;  Co.  Litt  266,  a.  Bac.  («)  Co.  Litt.  232,  b.  n.  1. 

Abr.  Orantt  (D).  if)  Harrington  v.  Long,  2  MyL  &  K.   590 

.  c)  Buller,  J.,  Master  v.  Miller,  4  T.  B.  340.  Jones  v.  Thomas,  2Y.&C.  498. 
Pott,  ch.  23,  s.  2. 
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the  agreement  is  void,  (y)  But  if  the  interference  does  not  amount  to 
maintenance  there  is  no  champerty,  although  the  party  tendering  the  assist- 
ance is  to  receive  the  money  recovered  in  the  action,  (h)  An  agreement 
by  an  attorney  not  to  charge  his  clients  costs  in  consideration  of  his  being 
allowed  to  retain  for  his  own  use  a  moiety  of  the  sums  recovered  by  him 
for  them  amounts  to  champerty,  and  is  illegal  and  void,  (») 

Contracts  obstructing  or  interfering  with  the  administration  of 
public  justice  are  also  null  and  void,  as  being  contrary  to  the  public 
policy  of  the  law.     Such  are  all  contracts  or  agreements  to  pay  money  to 
induce  a  party  to  stifle  or  suppress  evidence,  or  give  evidence  in  favour  of 
one  side  only,  or  not  to  appear  as  a  witness  in  a  civil  suit  or  a  criminal 
prosecution ;  (J)  and  all  agreements  to  compound  a  felony,  or  forego  a 
prosecution  for  a  public  misdemeanor,(  A;)  or  to  hush  up  a  charge  of  embezzle- 
ment, (/)  or  to  pay  money  in  consideration  that  a  party  will  use  his  pri- 
vate interest  and  influence  with  the  crown  to  obtain  the  pardon  of  a  cri- 
minal, (wi)  or  to  pay  money  in  consideration  of  the  abandonment  of  a  petition 
presented  to  the  House  of  Commons  against  the  return  of  a  member,  on 
*    the  ground  of  bribery  (n)  and  all  agreements  interfering  with  the  execu- 
tion and  proper  administration  of  the  bankrupt  or  insolvent  laws,  and  the 
examination  and  discharge  of  bankrupts  and  insolvents,  or  tending  to  in- 
duce the  assignees  and  commissioners  not  to  do  their  duty,  (o)     But  an 
agreement  to  compound  civil  rights,  or  forego  or  settle  an  action  that  has 
been  commenced,  (p)  or  to  discharge  a  party  from  imprisonment  under 
civil  process,  or  his  goods  from  a  distress  or  execution,  (q)  is  valid,  and 
may  be  enforced,  (ante  p.  25).     "The  law  will  permit  a  compromise  of 
all  offences,  though  made  the  subject  of  a  criminal  prosecution,  for  which 
offences  the  injured  party  might  sue  and  recover  damages  in  an  action. 
But  if  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid  that  is 
founded  on  the  consideration  of  stifling  a  prosecution  for  it."    A  party 
injured,  for    example,  may  lawfully  compromise    an   indictment  for  a 
common  assault,  but  not  an  indictment  for  an  assault  and  riot,  although  the 
promise  is  entered  into  with  leave  of  the  judge  before  whom  the  indict- 
ment comes  on  for  trial,  (r) 


t.  Jones,  5  M.  &  P.  207,  7  Bing.      55. 


W.I.C. 

&)  WiiUamt  v.  Prothtroe,  3  Y.  &  J.  129,  2  M. 

*  P.  779. 

to  h  re  Masters  fk  Dowl.  P.  C.  21,  1  Har.  & 
w«  W8,  i.  c  Ex  parte  Yeatman,  ib.  304,  510, 
■-«-;82Hen.8,c.  9. 

0')  CoUins  v.  Blantem,  2  Wils.  347.  Wallace 
J-  Rvdacrt,  1   Campb.  45.    Fivaz  ▼.  Nicholls, 

*  C.  B,  601 ,  15  Law  J.  C.  P.,  125.   Crampton  v. 
Or**,  17  Law  J.  Q.  B. 

(*)  Keir  y.  Lemon,  6  Q.  B.  308.  Edgcombe 
*.  todd,  5  But,  294.   Pool  ▼.  Bousjicld,  1  Campb. 


(/)  Ex  parte  Crichley,  15  Law  J.  Q.  B.  124. 

(m)  Norman  r.  Cole,  3  Esp.  253.  But  a  con- 
tract to  pay  for  labour  and  service*  in  getting  up  a 
petition  u  not  illegal,  ante,  p.  23. 

(u)  Coppocl  v.  Bower,  4  M.  &  W.  367. 

(o)  Nerot  v.  Wallace,  3  T.  R.  23,  post. 

(p)  Harding  v.  Cooper,  1  Stark.  467.  Drake 
v.  Ibberton,  2  Esp.  643. 

(q)  Brett  v.  Close,  16  East,  800.  Sugars  v. 
BrinJcworth,  4  Campb.  46.  Pilkington  v.  Green, 
2  B.  &  P.  151. 

(r)  Keir  v.  Leeman,  5  Q.  B.  308. 
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All  contracts,  bonds,  indemnities,  guarantees,  and  undertakings,  teadiai 
to  induce  sheriffs,  gaolers,  town  clerks,  and  public  officers,  to  violate  o 
neglect  their  duty,  or  made  to  protect  them  from  the  consequences  of  thai 
misconduct,  are  absolutely  null  and  void,  (s)  But  an  engagement  0 
undertaking  to  indemnify  a  sheriff  in  the  execution  of  a  lawful  act,  or  ii 
the  exercise  of  the  duties  of  his  office,  is  valid  and  may  be  enforced,  and 
as  an  indemnity  bond  to  induce  him  to  execute  or  not  to  execute  tkJL  fa 
upon  goods  and  chattels,  the  ownership  of  which  is  disputed,  (t) 

Contracts  in  contravention  of  the  policy  of  the  bankrupt  and  insefam 
acts  are  also  null  and  void.  Such  are  all  contracts  and  securities  for  th 
payment  of  money  to  a  particular  creditor  to  induce  him  to  withdraw  hi 
opposition  to  an  insolvent's  discharge  under  the  insolvent  act,  (u)  or  to 
sign  a  bankrupt's  certificate,  or  not  to  take  steps  to  oppose  suck  oeriii 
cate,  (x)  or  to  abandon  the  prosecution  of  a  fiat  in  bankruptcy,  (gf)  or  ti 
secure  to  a  particular  creditor  a  superior  claim  or  preference  in  respect  o 
the  future  property  of  the  insolvent,  (z)  or  a  greater  share  of  the  dividend 
of  a  bankrupt's  estate,  (a)  or  to  omit  a  debt  from  an  insolvent's  aabednk 
in  order  that  the  debtor  may,  after  the  insolvency,  claim  the  amount  firoo 
the  insolvent,  (J)  and  also  all  agreements  tending  to  induce  the  eommi* 
sioners  or  assignees  not  to  do  their  duty,  (c)  A  covenant  or  agreement  to 
pay  aQ  the  creditors  their  debts  in  full,  in  consideration  that  they  will  jmo 
proceed  further  under  the  commission,  is  of  course  perfectly  legal;  {</)  MM 
so  is  a  guarantee  to  a  petitioning  creditor,  securing  to  him  a,  dividend  of  i 
certain  amount  on  his  debt  as  an  inducement  to  him  to  incur  the  expend 
and  trouble  of  suing  out  a  commission.  But  if  the  bankruptcy  ia  a  ooa 
certed  bankruptcy,  and  there  is  anything  fraudulent  or  underhand  in  tin 
proceeding,  the  contract  will  be  illegal  and  void,  (e) 

Contracts  in  contravention  of  the  apothecaries  «c*.-*-To  jm  action  ^ 
debt  on  a  bond  for  2002.  the  defendant  pleaded,  that  it  was  corruptly  an 
illegally  agreed  between  the  plaintiff  and  the  defendant  that  the  plainta 
should  take  the  defendant's  son  $&  his  apprentice,  to  learn  the  axt  an 
mystery  of  an  apothecary,  for  the  term  of  two  years  only,  but  that  ill 
articles  should  be  antedated  to  make  it  appear  that  the  son  had  bom 


(<)  BUthmanv.  Martin,  2Bulstr.  213.  Wright 
v.  Lord  Verney,  3  Dong.  240.  Morris  v.  Chap- 
man, T.  Jones,  24.  Hughe*  v.  Statham,  4  B.  & 
C.  187 ;  8  D.  &  R.  219,  s.  c 

(t)  Atkinson  on  Sheriffs. 

(«)  Jackson  v.  Davison,  4  B.  &  Aid.  695. 
Rogers  v.  Kingston,  10  Moore,  102 ;  2  Bing.  441, 
8.  c.  Murray  ▼.  Reeves,  8  B.  &  C.  425.  Gould 
v.  Williams,  4  Dowl.  91 ;  1  Bar.  &  Wol.  844, 

B.  C. 

(x)  Birch  t.  Jervis,  3  C.  &  P.  379. 
(y)  Davis ▼.  Holding,  1H.&W.  164. 
(z)  Alsager  v.  Spalding,  t  Bing.  N.  8.  407  ;  6 
Sc.  204,  e.  c.    Rose  v.  Main,  1  Sc.  127  ;  1  Bing. 


N.  8.  857. 

(a)  Staines  t.  Wainwright,  6  Bing.  N.  S.  W; 
8  8c.  280. 

(b)  WheneYer  the  debtor  is  a  party  to  1k 
omission  of  the  debt  from  the  sdxedtde,  be  cams} 
afterwards  recover  the  amount  Tabran  t.  fW 
man,  4  B.  &  Ad.  887  ;  2  0. 6c  M.  461 ;  4  fjt. 
I80,s.  c. 

(e)  Nerot  v.  Wallace,  3  T.  ft.  26.  APjr#«T. 
CahiU,  2  Bligh,  229. 

(d)  Kaye  v.  Bolton,  a  T.  E.  184.  Ay  •». 
Malcolm,  5  Taunt  11T. 

(e)  Fry  v.  Maholm,  5  Taunt  lit,  peat. 
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articled  for  the  full  term  of  five  years,  in  order  that  the  son  might  be 
admitted  to  examination  for  the  purpose  of  obtaining  his  certificate  to 
practise  as  an  apothecary  after  serving  an  apprenticeship  for  two  years 
instead  of  an  apprenticeship  of  five  years,  as  required  by  the  statute,  and 
that  the  bond  was  given  to  secure  payment  of  the  premium  in  respect  of 
inch  apprenticeship,  and  it  was  held  that  the  bond  was  void,  and  the  plea 
in  answer  to  the  action.  (/) 

Contracts  tending  to  evade  the  registry  acts  are  also  null  and  void. 
Therefore,  where  three  persons  agreed  to  purchase  a  ship,  to  have  it 
registered  in  the  name  of  two  of  them  only,  and  to  divide  the  profits  and 
earnings  of  the  ship  between  the  three,  it  was  held  that  the  contract  could 
not  be'enforoed,  as  it  was  in  direct  contravention  of  the  registry  acts,  (g) 

Leases  of  lands  and  tenements  to  be  used  in  contravention  of  the  pro- 
visions erf  a  building  act,  or  a  health  of  town's  bill,  or  any  local  public  act 
of  parliament,  (A)  are  of  course  illegal  and  void  if  the  lessor  knows  that 
they  are  to  be  used  for  the  forbidden  purpose,  and  no  action  consequently 
can  be  maintained  upon  the  lease  for  the  rent  reserved  or  the  breach  of 
y  of  the  covenants  therein  contained. 

J*arish  indemnities.— A  security  given  to  overseers  to  indemnify  the 
against  charges  to  which  it  may  be  subject  by  the  birth  of  an  illegi- 
chOd  therein,  are  not  illegal ;  (i)  nor  a  covenant  with  a  lessor  of 
in  a  parish  to  indemnify  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  and  the  inhabitants  thereof,  from  all  charges  resulting 
from  the  covenantors  taking  apprentices  or  servants  who  should  thereby 
a  settlement  within,  or  become  chargeable  to,  the  parish.     Contracts 
this  kind  are  not  contrary  to  the  public  policy  of  the  poor  laws.  (k) 
*Sale  of  letters  of  recommendation  and  public  offices  of  trust.    "  If  a 
sells  his  interest  to  procure  a  person  an  office  of  trust  or  service 
the  government,  it  is  a  contract  of  turpitude ;  it  is  acting  against 
constitution  by  which  the  government  ought  to  be   served  by  fit 
•**d  abfe  persons,  recommended  by  the  proper  officers  of  the  crown  for 
^eir  abilities.     It  is  no  uncommon  thing  to   sell  commissions  in   the 
**myy  but  then  it  is  done  with  the  leave  of  the  crown  in  favour  of  an 
officer  who  desires  to  retire,  and  the  person  to  succeed  him  is  examined 
V  the  secretary  at  war,  and  approved  as  a  proper  person.**  (/)     All  con- 
tacts and  agreements  therefore,  to  pay  money  to  ministers  of  state  for  an 
appointment  to  a  public  office  of  trust,  or  for  the  grant  of  favours  from  the 
crown,  (m)  or  for  an  appointment  in  the  dockyard,  (»)  the  crown  being 

{/)  Profc  y.  Wwim,  8  8c.  607 ;  8  Bing.  H.  163,  s.  c 

a  2S0,  •.  c  (0  Lord  Henley,  Morris  ▼.  M'Culloch,  Ambi. 

{g)  BaUenby  t.  Smytk,  S  Mad.  110.  485. 

(%)  The  OtuJipht  and  Cote  Company,  y.  Tur-  (m)  Hanington  ▼.  Du  Chatel,  1    Bro.  C.  C. 

jmt,  5  Bing.  N.  8.  S66.  124. 

(0  Coh  t.  OWr,  6  But,  110.  (n)  Parsons  t.  Thompson,  1  H.  Bl.  822. 

(*)  Walsh  v.  FwutU,  8  M.  &  P.  467;  6  Bing. 
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kept  in  ignorance  of  the  bargain,  are  absolutely  null  and  void,  as  beinj 
contrary  to  public  policy.  But  if  the  office  is  an  acknowledged  saleabl 
office,  and  the  transaction  is  carried  on  under  public  authority,  and  wit! 
the  knowledge  and  consent  of  the  crown,  and  of  the  parties  who  have  tfo 
office  in  their  gift,  as  in  the  case  of  sales  of  commissions  in  the  army,  thi 
transaction  is  lawful,  and  the  contract  growing  out  of  it  may  be  enforced 
The  fellow  of  a  college  may  assign  and  mortgage  the  income  and  profit 
of  his  fellowship,  although  the  assignment  may  be  a  violation  of  his  dut] 
to  the  college,  (o)  and  the  clerk  to  the  deputy  registrar  in  the  Prerogative 
Court  of  Canterbury,  may  likewise  charge  or  alien  the  income  and  profit 
of  his  office,  (p) 

Exchanges  of  public  offices  and  substitutions  of  one  person  in  the  plaa 
of  another  are  lawful  when  they  are  made  with  the  knowledge  and  sane 
tion  of  the  public  authorities,  and  the  parties  who  have  the  regulation  anc 
disposal  of  such  offices ;  but  secret  and  underhand  agreements  for  ex 
changes  of  such  offices  are  contrary  to  public  policy,  and  are  consequent!] 
void,  (q) 

Contracts  in  general  restraint  of  industry  and  trad<e9  preventing  par 
ties  from  gaining  a  livelihood  in  any  particular  vocation  or  profession,  arc 
absolutely  null  and  void,  as  being  contrary  to  public  policy  as  well  ai 
oppressive  to  the  individual,  (r)  In  the  reign  of  Henry  V.  a  plaintil 
brought  an  action  against  a  dyer  upon  a  bond  whereby  the  latter  bouna 
himself  not  to  use  or  exercise  his  craft  or  trade  of  dying,  and  Hull,  J.,  m 
soon  as  he  had  heard  the  bond  read,  declared  that  it  was  contrary  to  tts 
common  law,  and  swore  on  the  bench,  that  if  the  plaintiff  had  been  firm 
sent  in  court  he  would  have  sent  him  to  prison  until  he  had  paid  a  fine  ~~ 
the  king,  (s)  "  I  might  as  well  bind  myself,"  observes  Anderson,  J.,  a  m. 
to  go  to  church."  (t)  If  the  restraint  is  general,  and  not  confined  to  as 
particular  district  or  locality,  the  shortness  of  time  for  which  it  is  impose 
will  not  make  it  good.  Therefore,  where  a  coakmerchant's  clerk  aja 
traveller  bound  himself  "  not  to  follow  or  be  employed  in  the  business 
a  coal-merchant  for  the  space  of  nine  months  after  he  should  have  left  tJ 
service  of  his  employer,  it  was  held  that  the  bond  was  void."  (u) 

By  a  contract  between  a  brass-founder  at  Birmingham,  and  certfl 
persons  carrying  on  the  business  of  commission-agents  in  the  brass 
at  that  place,  in  partnership,  it  was  stipulated  and  agreed  that  the 
should  employ  the  brass-founder  in  executing  orders  received  by  them  i 
brass-work,  and  that  the  latter  should  not  at  any  time  work  for,  or  exec*1 

(o)  Feutel  ▼.  King's  College,  16  Law  J.,  Ch.  389,  17  Co.  58,  a.    Homer  v.  Ashfora\  11 

339.  91  ;  3  Bing.  326,  s  c. 

(p)  Aston  r.   GvinneU,  1   Y.    &  Jerv.  136,  (*)  2  Hen.  5,  foL  5,  pL  26. 

port,  s.  2.               __                  _  _  (0  Claygate  v.  Bachelor,  Owen,  143 


(q)  Parsons  v.  Thompson,  1  H.  Bl.  322.  Grays,  1  M.  6*  Or.  195  ;  1  8c  N.  R.  123,  s. 

(r)  Thompson  ▼.  Harvey,  1  Show.  2  Com.  Dig. 
Trade,  3.     Gunmakers  Company  v.  Fell,  Willei 


(r)  Thompson  ▼.  Harvey,  1  Show.  2  ConvDig.  («)   Ward  r.  Byrne,  5  M.  &  W.  648. 

Ounm 
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the  orders  of  any  other  person  without  the  consent  of  the  firm,  but  the 
firm  was  at  liberty  to  employ  any  other  person  if  it  should  think  fit,  and 
the  brass-founder  was  also  to  be  at  liberty  to  execute  the  order  of  any 
person  residing  in  the  city  of  London,  or  within  six  miles  thereof;  and  it 
*as  held,  that  as  the  employers  were  under  no  obligation  to  find  the 
workman  in  work  and  employment  at  the  same  time  that  they  had  imposed 
upon  him  the  obligation  of  working  for  no  one  else,  the  contract  was  void. 
Their  business  might  decline,  or  they  might  transfer  it  to  other  workers  in 
brass,  and  then  the  workman  must  remain  idle,  which  was  contrary  to  public 
policy  as  well  as  oppressive  to  the  individual,  (x)     If,  however,  a  contract 
of  hiring  and  service  exists  between  the  parties,  if  the  one  is  bound  to 
employ  and  pay  wages,  as  well  as  the  other  to  serve  exclusively,  the  con- 
tract is  valid,  and  there  is  no  unreasonable  restraint  of  trade,  (y) 

Contracts  restraining  the  exercise  of  a  trade  or  profession  in  particular 

localities,   and   not  extending  to  the  whole  kingdom,  or  to  all  places 

generally,  are  good  and  valid  when  there  is  a  fair  and  reasonable  ground 

for  the  restriction,  as  in  the  case  of  the  sale  of  the  goodwill  of  a  trade  or 

business  carried  on  in  a  particular  locality  where  the  vendor  covenants  or 

Agrees  not  to  carry  on  the  same  business  on  the  same  spot  in  opposition 

to  the  purchaser ;  (z)  or,  the  taking  of  an  apprentice  or  assistant  clerk  or 

taveHer  upon  the  terms  that  he  shall  not,  during,  or  after  the  termination 

°f  his  engagement,  solicit  custom  from  the  master's  customers,  (a)  or  set 

up  the  same  trade,  craft,  or  profession,  in  opposition  to  his  employer  in 

«k  immediate  neighbourhood,  or  in  the  district  over  which  the  master's 

tosiness  extends;  (b)  or  the  formation  or  dissolution  of  a  partnership,  or 

I"6  retirement  of  one  of  the  members  of  a  firm,  upon  the  terms,  and  sub- 

J*0*  to  an  agreement  that  he  will  not  at  any  time  be  a  competitor  with  the 

Ien**ining  partners,  or  any  new  partners  or  assignees  in  the  district  where 

™e  business  is  carried  on.  (c)     A  trader  "may  sell  a  secret  of  business 

tod  restrain  himself  generally  from  using  that  secret."  (d) 

Xhe  restraint  of  trade  must  be  confined  within  reasonable  limits,  or  the 
^^taract  imposing  the  restraint  will  be  void.  The  rule  upon  this  subject 
***  thus  been  laid  down  by  Tindal,  C.  J.  "  Where  the  restraint  is  larger 
***!  wider  than  the  protection  of  the  party  with  whom  the  contract  is  made 
°***  possibly  require,  such  restraint  must  be  considered  as  unreasonable  in 


*  £*)  Young  t.   Timmings,  1  Cr.    &  J.    840. 
****•▼.  Dixon,  9  Ad.  &  E.  693 ;  1  P.  fit  D.  463, 

(jr)  PUHngton  v.  Scott,  15  M.  &  W.  660. 
j-  ic)  PrugneU  ▼.  Gosse,  Aleyn,   67.     Broad  v. 
2*V«,  Cro.  Jas.  596;  2  Bolle  Rep.  201.    Mit- 
?f?  ▼•  Reynolds,  1    P   Wnw.  181 ;    1   Smith's 
J?jjir  cms.  171.     Archer  v.  Marsh,  6  Ad.  &  E. 

*  (<*)  Ranni*  ▼.  Irvine,  8  So.  N.  R.  674  ;  7  M. 
Or.  969,  i.  c.     Hunioche  v.  Blacilom,  2  Wins. 


Saund.  156.     Homer  v.  Ashford,  11  Moore.  101. 
Hartley  v.  Cummings,  17  Law  J.  C.  P.  84. 

{b)  Chesman  v.  Nainby,  2  Lord  Raym.  1456 ;  2 
Str.  739,  s.  c.  Clerhe  v.  Comer,  Gas.  temp.  Hard- 
wicke,  53.    Nicholls  v.  Stretton,  7  Beav.  42. 

(c)  Gate  v.  Reed,  8  East,  80.  Leighton  v. 
Wa'es,  3  M.  &  W.  545.  Green  v.  Price,  13  M. 
&W  695;  16  M.  &  W  346. 

(d)  V.  C.  Leach,  Byson  v.  Whitehead,  1  Sim.  & 
Stn.77. 
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law,  and  the  contract  which  would  enforce  it  must  be  therefore  void."  (e 
In  applying  this  rule,  it  has  been  held  that  the  limit  of  a  provincial  town 
and  10  or  20  miles  round  it,  is  not  too  large  for  such  a  profession  as  i 
surgeon,  apothecary,  and  man-midwife,  (/)  "three  miles w  for  the  trade  o 
business  of  a  druggist,  (g)  "  five  miles19  from  Northampton  square,  in  th 
County  of  Middlesex,  in  the  case  of  a  milkman  and  cow-keeper,  (k)  on 
mile  in  the  case  of  a  fruiterer,  (t )  and  that  the  wide  ambit  of  the  metro 
polis  is  not  too  large  for  such  a  profession  as  that  of  a  dentist,  (k)  no 
even  a  London,  and  150  miles  from  thence,"  for  such  a  profession  as  ths 
of  an  attorney.  (/)  Such  is  the  effect  of  some  modern  cases,  but  it  may  b 
safely  affirmed,  that  a  restraint  extending  over  a  whole  district,  coutaininj 
a  population  of  2,000,000,  or  embracing  a  circuit  of  200  miles  in  diametei 
is  at  variance  with  the  ancient  policy  of  the  common  law  in  respect  c 
a  restraint  of  trade,"  and  that  the  following  decisions  are  more  in  harmon; 
with  the  current  of  judicial  determination  prior  to  the  reign  of  George  ID 
A  dentist's  assistant,  on  entering  into  the  service  of  a  dentist,  covenantee 
with  the  latter  not  to  practise  as  a  dentist  after  the  termination  of  the  ser 
vice,  "  within  100  miles  of  the  city  of  York,"  and  it  was  held  that  thi 
restraint,  extending  over  a  circuit  200  miles  in  diameter,  was  void,  on  tb 
ground  that  the  employer  had  shut  out  the  assistant  from  a  wider  field  o 
exertion  than  could,  by  possibility,  be  beneficially  occupied  by  himself,  (at 
Another  dentist? s  assistant  covenanted  that  he  would  not  carry  on  tb 
profession  of  a  surgeon  dentist  in  any  of  the  towns  or  places  in  Englam 
or  Scotland,  where  the  employers  or  the  assistant  himself,  on  their  account 
had  been  practising,  and  it  was  held  tjiat  the  restraint  went  much  beyon< 
what  the  protection  of  any  interests  of  the  employer  could  reasonabl; 
require ;  that  it  was  an  unreasonable  restriction  and  therefore  void.  (* 
"  Six  hundred  miles  from  any  particular  spot  in  this  kingdom  is  of  cours 
out  of  all  reason,  and  absolutely  void,  (o) 

In  one  case  it  has  been  holden  that  the  reasonableness  of  the  restriction 
and  its  consequent  validity,  depend  upon  the  extent  and  not  the  populous 
ness  of  the  district  (p)  In  another,  that  both  the  superficial  area  and  th 
amount  of  the  population,  are  to  be  taken  into  consideration,  (q)  Whe 
the  restraint  is  limited  in  point  of  space,  the  proper  way  of  measuring  tb 
limit  is  not  to  take  a  line  as  the  crow  flies,  but  the  nearest  mode  of  pubL: 

(0)  Tmdal,  C.  J.,  Hitchcock  y.  Cohor,  6  Ad.  &  (?)  Sunn  r.  Guy,  4  East,  190. 

B.  464.  (m)  Homer  y.  Graves,  7  Bing.  735. 

{f)  Dmnt  ▼.  Maton,  5  T.  B.  118.    Hayward  (n)  MaUan  t.  May,  11  M.  &  W.  668. 

y.  Young,  2  Chitt.  407.  (©)  Green  v.  Price,  13  M.  &  W.  696.    /¥* 

(?)  Hitchcock  y.  Coker,  6  Ad.  &  E.  438.  y.  Green,  16  M.  &  W.  346;  16  Law,  J.,  Snk. 

(A)  Proctor  y.  Sargent,  2  M.&  Gr.  20  ;  2  Sc.  108. 

289.  (p)  Parke,  B.,  MaUan  v.  May,  11  M.  &  W. 

(t)  Pemberton  y.  Vaughan,  16  Law  J.,  N.  S.  (a)  Tindal,  C.  J.,  Procter  y.  SarjenL  2  M.  & 

(Q.  B.)  161.  Gr.  20. 

(t)  MaUan  y.  May,  11  M.  &  W.  653. 
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access  to  the  point  from  whence  it  is  to  be  reckoned,  (r)  If  the  restraint 
is  reasonable  as  to  space,  the  circumstance  that  it  is  indefinite  in  point  of 
time  will  not  affect  its  validity,  (s)  The  cause  or  consideration  for  the 
restraint  must  be  disclosed  upon  the  face  of  the  contract,  as  the  courts  will 
not,  it  seems,  permit  the  reason  or  ground  for  it,  however  partial  or  slight 
the  restraint  may  be,  to  be  supplied  by  evidence  dehors  the  contract.  If 
the  restraint  merely  appears  without  anything  to  show  it  to  be  reasonable 
and  proper,  the  contract  is  invalid  whether  it  be  under  seal,  or  whether  it 
be  a  simple  contract  only.  Therefore,  if  there  be  simply  a  stipulation  in  a 
deed,  that  a  trade  or  profession  shall  not  be  carried  on  in  a  particular  place 
without  any  recital  in  the  deed,  and  without  any  averments  showing  circum- 
stances which  rendered  such  a  contract  reasonable,  the  instrument  is  void. 
The  court,  and  not  the  jury,  are  to  judge  of  the  circumstances,  and  the  rea- 
sonableness of  the  restraint,  and  determine  whether  the  contract  is  valid  or 
not  (t)  There  is  not,  it  seems,  any  implied  covenant  or  promise  on  the 
P*rt  of  a  vendor  or  assignor  of  the  good  will  of  a  business  not  to  set  up 
the  same  trade  in  opposition  to  the  purchaser  in  the  neighbourhood  of  the 
*pot  where  the  business  is  carried  on,  and  the  Court  of  Chancery  will  not 
8nmt  an  injunction  to  prevent  the  vendor  from  so  doing,  (u) 

An  agreement  between  several  persons  carrying  on  a  particular  trade  in 
various  parts  of  England,  not  to  interfere  with  each  other  in  different 
towns  and  districts,  or  become  competitors,  or  undersell  one  another  in 
Particular  localities,  is  not  contrary  to  public  policy,  and  is  not,  conse- 
Vtently,  void,  (x)  And  lastly,  it  must  be  observed,  that  the  exercise  of 
t*te  trade  or  profession,  in  the  prohibited  district,  must  be  shown  to  have 
|>een  made  in  opposition  to  and  against  the  will  of  the  covenantee.  If  it 
19  done  at  his  request  to  aid  and  assist  him  there  is  not  any  breach  of  the 
covenant  (y) 

Contracts  creating  monopolies,  also,  are  null  and  void,  as  being  con- 

*r*iy  to  public  policy  and  the  fundamental  principles  of  the  common 

**w.  (z)    "  The  common  law  favours  free  trade,  and  is  as  much  against 

Monopoly  as  ingrossing,  and  they  differ  only  in  this,  that  a  monopoly  is 

ty  patent  from  the  king,  the  other  is  the  act  of  the  subject,  between  party 

*&d  parly ;  the  mischiefs  are  the  same  from  both,  and  there  is  the  same 

***  against  both."  (a)     These  mischiefs  are  the  increase  of  prices,  the 

deterioration   of  wares   and  merchandize,  the  restraint  of  industry  and 

^e,  and  the  impoverishment  of  artificers  and  workmen.  (J)     Contracts 

W  Woods  t.  Dennett,  2  Stark.   89.     Leigh  v.  (u)  Cruttwettr.  Lye,  17  Ves.  346. 

*■*  •  B.  &  C.  774.  (x)  Wickens  v.  Evans,  8  Y.  &  J.  880. 

,  <')  Ptmberlon  r.  Vaughan,  16  Law  J.  Q.  B.  (y)  Rawltnsonr.  Clarke,  14  M.  fc  W.  191. 

16J-  (*)  8  Inst.  181,  21  Jac  1,  c.  3. 

jaL?on,#r  t.  Graves,  7  Bing.  744.     Homer  ▼.  (a)  East  Ind.  Co.  ▼.  Sandys,  Skin.  169.  Darey 
555**i  11  Moore,  103.     Button  ▼.   Parker,  7      r.  Alien,  Moore  671. 

!**•  ?.  C.  789.     Malta*  v.  May,  11  M.  &  W.  (6)  The  case  of  Monopolies,  11  Co.  86,  b.  Com. 
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between  brewers  and  publicans,  restraining  the  publican  from  buying  bee 
from  any  other  brewer  than  the  one  named  in  the  contract,  may  b 
thought  to  be  contrary  to  the  common  law,  as  ingrossing  the  whole  of  th 
buying  in  trade  of  the  publican,  and  creating  a  monopoly  in  the  hands  c 
the  brewer  of  that  branch  of  the  publican's  business.  Contracts  of  thi 
kind  have  been  censured  and  disapproved  of  by  different  judges,  but  the 
have  never  been  held  to  be  invalid.  They  do  not,  in  fact,  create  a  monc 
poly  in  the  strict  sense  of  the  term,  nor  is  the  brewer,  who  obtains  such 
contract,  strictly  speaking,  an  ingrosser.  (c)  Before,  however,  he  ca 
recover  damages  for  a  breach  of  the  contract  by  the  publican,  he  mm 
show  clearly  and  satisfactorily  that  the  beer  supplied  by  him  was  goo 
marketable  beer,  wholesome  and  fit  to  drink,  and  that  the  price  wa 
reasonable,  (d) 

Patent  rights.— Having  touched  incidentally  upon  the  subject  of  monc 
polies,  (e)  it  may  be  as  well  to  mention  that  it  has  always  been  held  thi 
the  crown  may  grant  the  sole  use,  for  a  reasonable  period,  of  any  art,  ii 
vented  or  first  brought  into  the  realm  by  the  grantee.  Such  a  grant  is  n< 
void,  as  being  contrary  to  the  policy  of  the  common  law.  (J) 

Contracts  in  restraint  of  marriage. — All  contracts  made  in  restraii 
of  marriage  are  void,  as  being  contrary  to  the  public  policy  of  the  law.  ($ 
Therefore,  where  a  man  sealed  and  delivered  a  written  promise  to  the  fa 
lowing  effect: — "I  do  hereby  promise  Mrs.  Catherine  Lowe,  that  I  wi 
not  marry  with  any  person  besides  herself ;  if  I  do,  I  agree  to  pay  to  th 
said  Catherine  Lowe  1000/.,  within  three  months  next  after  I  marry  an] 
body  else,"  and  an  action  was  brought  against  him  for  a  breach  of  h. 
covenant,  it  was  held  that  the  deed  was  void.  "  This  covenant,'-  it  w 
observed,  "  is  in  restraint  of  marriage,  and  is  illegal.  It  is  not  a  coven* 
to  marry  the  plaintiff,  but  not  to  marry  any  one  else ;  so  that  it  restrain* 
him  from  marrying  at  all,  in  case  she  had  chosen  not  to  permit  him 
marry  her.  There  is  a  great  difference  between  promising  to  marrj 
particular  person  and  promising  not  to  marry  any  one  else." (ft) 

If  the  immediate  tendency  of  the  contract,  as  far  as  it  goes,  is  to  cl 
courage  marriage  it  is  illegal.  If  the  restraint  is  not  to  operate  for  an  inc 
finite  period,  but  only  for  six  years,  there  must  be  reasonable  grounds 
restrain  the  party  for  that  period,  (t) 

Marriage  brokerage  contracts,  or  contracts  for  the  payment  of  mon* 
or  the  conveyance  of  property,  or  the  performance  of  some  act  or  dirt 


\ 


c)  3  Inst.  (a)  Baker  v.  White,  2  Vera.  215.    Battof 

d)  ffolcombe  y.  Bewson,  2  Campb.  891.  Jones  Rice,  10  East,  24. 
y.  Edney,  3  ib.  285.    Thornton  y.  Sherratt,  8         (h)  Lowe  y.  Peers,  4  Burr.  2280  to  2284. 
Taunt  530.  (t)  Hartley  v.  Rice,  10  East,  23,  24.    Bat 

(e)  The  ease  of  Monopolies,  1 1  Go  36,  b.  Com.  covenant  to  pay  a  woman  a  sum  of  money,  to  to 

Dig.  tra.dk,  I).  4.  as  she  continues  sole  and  unmarried,  is  not  iflsgi 

{/)  21  Jae.  1,  c.  8,  §  6.    Godson  on  Patents ;  Gibson  v.  Dickie,  3  M.  ft  8. 463. 
Ld.  Tenterden,  10  B.  ft  G.  829. 


SECT.   I.]  MARRIAGE    BROKERAGE   CONTRACTS.  99 

on  the  condition  of  the  procurement  of  a  particular  marriage,  are  now  held 
to  be  void  both  at  law  and  in  equity ;  it  being  considered  contrary  to 
public  policy  to  permit  marriage  to  be  made  the  subject  of  mercenary 
speculation,   or  to  encourage  the  interference  of  hirelings  in  a  matter 
which  ought  peculiarly  to  be  left  to  the  unbiassed  feelings  and  impulses  of 
the  parties  immediately  concerned,  and  the  disinterested  counsel  and  ad- 
vice of  their  relations  and  friends.     I£  therefore,  a  man  binds  himself  by 
deed  or  covenants  to  pay  a  sum  of  money  to  another,  on  condition  that 
the  obligee  or  covenantee   will  bring  about  a  particular  marriage,  the 
instrument  is  void ;  (k)  whether  the  condition,  or  cause,  or  consideration 
for  the  bond  or  covenant  does  or  does  not  appear  upon  the  face  of  it.  (/) 
Therefore,  where  a  bond  was  given  to  a  lady's  maid  for  the  payment  to 
her  of  1,000/.,  and  it  appeared  that  the  instrument  had  been  given  to  her 
**  a  bribe  to  induce  her  to  bring  about  a  match  between  the  obligor  and 
her  mistress,  which  she  had  succeeded  in  doing,  the  Court  of  Chancery 
•et  aside  the  security,  and  ordered  it  to  be  delivered  up  to  be  cancelled  as 
a  premium  for  improvident  matches,  and  contrary  to  the  public  policy  of 
the  law.    ^  The  court  has  been  extremely  jealous  of  any  contract  of  this 
*fc*d  made  with  a  guardian  or  servant,  especially  with  a  servant,  in  respect 
°f  the  marriage  of  persons  over  whom  they  have  an  influence ;  (and  justly 
*°>  nothing  tending  more  to  improper  matches  ;)  and  by  rules  established, 
*H>t  regarding  whether  the  match  is  proper  or  no,  if  brought  about  by  a 
Carriage  brokerage  contract,  sets  such  contract  aside,  not  for  the  sake  of 
t*1®  particular  person,  but  of  the  public,  and  that  marriages  may  be  on  a 
Proper  foundation  ;  therefore,  though  a  proper  match,  yet,  for  the  sake  of 
l|**8chief  that  would  be  introduced,  and  to  prevent  that  influence  which 
*€*Vants  more  especially  would  gain  over  young  ladies,  the  court  sets  it 

A  bond  given  by  the  husband  to  the  wife's  father  to  induce  the  latter  to 
8*ve  his  consent  to  the  marriage,  has  been  held  to  be  in  the  nature  of  a 
^itiage  brokerage  contract,  and  contrary  to  public  policy,  as  tending  to 
U4dace  parents  to  exercise  their  parental  influence  from  base  and  corrupt 
Stives,  and  encourage  the  buying  and  selling  of  women.  Thus,  where 
a  young  lady  who  had  a  marriage  portion  of  1,200/.,  which  had  been  given 
t°  her  by  her  nunt,  was  sought  in  marriage  by  the  plaintiff,  and  the  latter 
**&  obliged,  in  order  to  obtain  the  consent  of  the  defendant,  the  girl's 
**£her,  to  the  match,  to  give  him  a  bond  for  the  payment  of  200/.,  in  case 
*ke    daughter,  after  her  marriage  with  the  plaintiff,  should  die  without 

(*)  HcM  t.  Potter,  3  Lev.  411 ;  Show.  P.  C.  ham  t.  Ox,  1  Vet.  senr.,  270.    Smith  ?.  Ayheell, 

78 /  4  Br.  P.  C.  145,  n. ;  3  P.  Wnu.  76.  3  Atk.  566. 

,  \0  "  The  rice  of  such  a  consideration  is  now  (to)  Per  Lord  Chancellor  Hardwicke,  Cole  v. 

P*4aUe«*  law."    Collins  y.  BlaaUern,  2  Wils.  Gibson,  1   Ves.,  senr.,  503.     Booth  v.  Earl  of 

■*■  ;  ante,  145.    Arundel  ▼.  TreviUian,  1  Ch.  Warrington,  4  Br.  P.  C.  163. 

■*fc  47.    Dr%ry  t.  Hooks,  1  Vern.  411.    Deben- 

H  2 
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issue,  or  the  issue  should  die  before  eighteen  or  marriage,  and  the  nuptia 
were  then  celebrated,  and  the  wife  died  without  issue,  and  the  plainti 
brought  his  bill  to  be  relieved  against  the  bond  as  having  been  unduly  ol 
tained,  the  defendant,  the  father,  not  having  himself  given  the  daughfc 
any  portion  on  her  marriage,  and  there  being,  therefore,  no  valid  reason  f< 
his  requiring  or  exacting  such  a  bond  on  the  marriage,  the  court  ordered 
to  be  given  up  to  be  cancelled,  and  required  the  defendant  to  refund  whj 
had  been  paid  him  by  way  of  interest  thereon,  saying  that  the  bond  wi 
in  the  nature  of  a  marriage  brokerage  bond,  and  contrary  therefore  1 
public  policy,  (n)  And  there  is  no  difference  between  a  bond  to  ps 
money,  and  a  bond  to  forgive  a  debt  due,  or  a  covenant  or  agreement  1 
release  an  obligation,  duty,  or  liability,  as  an  inducement  for  the  consei 
of  parents  and  guardians.  Therefore,  where  the  Duke  of  Hamilton,  pri< 
to  his  marriage  with  the  daughter  and  heiress  of  the  Lord  Gerrard,  bour 
himself  in  a  penalty  of  10,000/.  to  give  to  Lady  Gerrard,  the  mother  ar 
guardian  of  his  intended  wife,  within  two  days  after  the  marriage, 
general  release  from  all  accounts  and  all  liability  in  respect  of  the  rec 
and  profits  of  certain  estates,  the  property  of  the  daughter,  which  had  bet 
received  and  expended  by  the  mother  (as  it  was  alleged)  in  the  mainte 
ance  and  education  of  such  daughter ;  and  the  duke,  after  the  mania 
had  been  celebrated,  refused  to  give  this  release,  and  was  sued  at  law  i 
the  penalty  of  10,000/.,  the  Court  of  Chancery  set  aside  the  covenant 
the  ground  that  it  seemed  to  have  been  extorted  from  him  by  a  parent  w 
had  made  an  improper  use  of  her  parental  power ;  that  it  was  as  if  ti 
mother  had  said,  you  shall  not  have  my  daughter  unless  you  will  releaj 
all  accounts ;  that  the  agreement  was  within  the  mischief  of  a  marria§ 
brokerage  contract,  which  had  been  so  often  condemned  in  equity ;  an 
that  to  tolerate  it  would  be  paving  a  way  for  guardians  to  sell  infam 
under  their  wardship  ;  and  the  greater  the  fortune  was,  the  greater  won! 
be  the  temptation  to  treat  with  the  guardian  in  such  a  manner  in  order  t 
a  marriage.  "  The  duke  might  reasonably  apprehend  that  he  must  hv? 
lost  the  young  lady  if  he  had  refused  the  covenant."  (o)  A  lease  grante 
in  consideration  of  the  procurement  of  a  particular  marriage  will  be  86 
aside  by  the  Court  of  Chancery,  and  the  estate  discharged  of  the  lease,  (p 

Contracts  for  the  future  separation  of  husband  and  wifey  or  for  pre 
venting  cohabitation  between  them,  are  also  null  and  void,  as  being  contrar 
to  the  public  policy  of  the  law.  (posty  ch.  16,  s.  8.) 

Contracts  with  foreign  enemies.  —  All  contracts  for  commercial  an 
trading  purposes,  made  between  British  subjects  and  the  subjects  of 

(»)  Keat  t.  Allen,  2  Vera.  588 ;  Pre.  Ch.  267,  s.  c. 
■.  c.  (p)  StribbtekiU  v.  Brett,  2  Vein.  446, 4  Br.  I 

(©)  Lord  Chancellor  Cowper,  Hamilton  v.  Mo-  C.  145.  s.  c. 
hun,  1  P.  Wnu.  120 ;  2  Vera.  652  ;  1  8a Ik.  168, 
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sovereign  who  is  at  war  with  this  country,  are  null  and  void,  and  cannot 

be  enforced  in  our  courts  of  law  on  the  return  of  peace,  (q)  unless  the  con- 
tracts have  been  made  pursuant  to  a  license  to  trade,  granted  by  the 
crown,  (r)  The  effect  of  a  license  authorising  an  alien  enemy  (post,  ch. 
4,  8.  1)  to  trade  with  this  country,  is  to  legalize  the  commerce  compre- 
hended in  the  license,  and  all  usual  and  requisite  contracts  entered  into 
for  carrying  on  such  licensed  trade.  The  alien  licensee  consequently 
may  sue  and  be  sued  in  respect  of  such  contracts,  just  the  same  as  if  he 
veere  a  natural  born  subject  (s) 


SECTION  II. 

CONTRACTS   PROHIBITED   AND  RENDERED   INVALID   BY   ACT   OF   PARLIAMENT. 

C4  Every  contract  made  for  or  about  any  matter  or  thing  which  is  pro- 
hibited and  made  unlawful  by  statute,  is  a  void  contract,  though  the  statute 
does  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
offender,  because  a  penalty  implies  a  prohibition,  although  there  are  no 
Prohibitory  words  in  the  statute."  (a)  But  it  must  be  shown  that  the  con- 
tract is  directly  prohibited,  or  that  the  plaintiff  who  sues  thereon  has  him- 
self incurred  a  penalty  for  entering  into  it  (b) 

Sale  and  relinquishment  of  public  offices. — By  5  and  6  Ed.  VI.,  c.  16, 
&s.  2, 3,  it  is  enacted,  that  all  bargains,  sales,  promises,  bonds,  agreements, 
covenants,  and  assurances  for  money  or  other  profit,  in  consideration  o£  or 
relating  to  appointments  touching  the  administration  of  justice,  or  the 
collection  of  the  revenue,  &c,  or  for  the  deputation  thereof,  shall  be  void. 
The  provisions  of  this  act  were,  by  49  Geo.  III.,  c.  126,  extended  to  Scot- 
land and  Ireland,  and  to  all  offices  in  the  gift  of  the  crown,  and  all  coin- 
Biissions,  civil,  naval,  and  military,  and  all  places  and  employments  in  the 
departments  and  offices  therein  specified  and  set  forth,  or  in  any  other 
public  department  or  office  of  Government  in  any  part  of  the  United 
Kingdom  or  his  Majesty's  dominions,  and  all  offices,  places,  and  employ- 
ments belonging  to  or  under  the  appointment  of  the  East  India  Company. 
**ut  it  is  provided  (s.  7),  that  the  statute  shall  not  extend  to  any  purchase 


» (?)  PoUs  t.  Bell,  8  T.  R.  548.  WWxson  v, 
R  aJk*>»,  7  Taunt.  489.  Ogden  t.  Peek,  8  D.  & 
J*-  Bellv.  Reid,lM.  &  8.  781.  FurtadoY. 
S^beri,  3  B.  &  P.  200.  Hornet  t.  Morris,  3 
^&pl>.  303,  BeU  y.  Reid,  1  M.  6c  S.  726. 
Y  '£>  Kensington  v.  Inglis,  8  Bast,  278.  Boulton, 
W*V>fcr«,  2  Campb.  163.  Flindt  ▼.  ScoU,  15 
/•**»  525,  5  Taunt.  674,  8.1  c.  Vaughan  ?. 
*******  7  D.  A  R.  236,  8  Moore,  646. 


(0  Utparicha  v.  N6bk%  18  East,  340.  Fenton 
v.  Pearson,  15  East,  426.  Morgan  v.  Oswald,  8 
Taunt  568. 

(a)  Holt,  C.  J.,  BarileU  v.  Vinor,  Carth.  252. 
Drury  v.  Defontaine,  1  Taunt.  186.  Cope  t. 
Rowlands,  2  M.  &  W.  157. 

(ft)  Hodson  y.  Temple,  5  Taunt.  182.  Brown 
v.  Duncan,  10  B.  &.  C  93.  Parke  B.,  Cope 
v.  Rowlands,  2  M.  &.  W.  157. 
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or  sale,  or  agreement  for  the  purchase  or  sale,  of  certain  specified  offi 
in  the  palace,  or  commissions  in  the  army,  at  the  regulated  prices  i 
authorized  regimental  agents  acting  without  fee.  All  assignments,  trusts,  i 
money  bargains  therefore  respecting  public  offices  not  within  the  except 
in  the  statute,  are  illegal  and  void,  (c)  (See  also  ante,  93,  94.)  The  office 
sub-distributor  of  stamps  and  collector  of  taxes  are  within  the  statute,  botl 
them  being  connected  with  the  receipt  of  the  revenue ;  (d)  but  the  of 
of  clerk  to  the  deputy  registrar  in  the  Prerogative  Court  of  Canterbury 
not  an  office  within  the  act,  (e)  nor  the  fellowship  of  a  college.  (/) 

The  appointment  of  a  deputy  to  fulfil  the  duties  of  a  public  office  a 
fixed  salary,  the  deputy  paying  over  the  fees  and  emoluments  of  the  o£ 
to  the  principal,  is  of  course  perfectly  legal  where  the  business  of  the  ofl 
can  be  lawfully  transacted  by  the  deputy,  but  if  the  deputy  takes  the  f 
and  emoluments  of  the  office,  and  pays  a  fixed  sum  annually  to  the  pi 
cipal  for  the  post,  the  deputation  of  the  office  and  the  contract  to  pay 
money  are  illegal  and  void.(^) 

Simoniacal  contracts. — By  81  Eliz.  c.  6,  s.  5,  it  is  enacted,  that  if  s 
person,  body  politic  or  corporate,  shall  for  money,  profit,  reward,  &c, 
for  any  promise  or  contract  for  money,  profit,  reward,  &c,  present  to  t 
benefice  with  cure  of  souls,  prebend,  or  any  ecclesiastical  living  or  dign 
the  presentation  and  every  admission  or  investiture  thereupon  made  si 
be  utterly  void.  A  penalty  is  imposed  upon  the  parties  to  such  a  trans 
tion ;  and  upon  every  person  who  receives  money  or  reward,  or  accept 
promise  of  money  or  reward,  to  admit  or  induct  any  person  into  any  be 
fice  or  ecclesiastical  dignity.  Penalties  are  also  imposed  upon  pers 
who  resign  or  exchange  benefices  with  cure  of  souls  for  money,  reward, 
benefit.  And  by  12  Anne,  c.  12,  it  is  enacted,  that  if  any  person 
money,  profit,  reward,  &c,  or  by  reason  of  any  promise  of  money,  & 
directly  or  indirectly  procures  or  accepts  the  next  avoidance  or  present 
tion  to  any  benefice,  &c,  and  shall  be  presented  thereupon,  such  present 
tion  shall  be  void  and  the  agreement  shall  be  deemed  to  be  a  simoniac 
contract. 

The  obtaining  of  a  presentation  to  a  benefice  or  living  through  the  m 
dium  of  a  pecuniary  consideration  has  been  called  Simony  from  an  imaj 
nary  resemblance  between  the  purchase  of  a  benefice  and  Simon  Magu: 
attempt  to  purchase  the  gift  of  the  Holy  Ghost.  (Acts  viii.  19.)  T 
statutes  against  Simony  do  not  in  anywise  interfere  with  or  prohibit  t 
sale  of  an  advowson  or  the  right  of  presentation  to  a  living  or  benefi 

(c)  Lee  v.  ColeshUl,  Cro.  Eli*.  529.    StackpoU         (f)  Feistely.  Kings  College,  16  Law  J.,  \ 
v.  Earle,  2  Wile.  133.     Garforth  v.  Fearon*  1  H.      339. 

1)1.  828.  Palmer  v.  Bate,  2  B.  &  B.  673.  Parker         (a)  Oodolphin  v.  Tudor,  2  Salk,  468 ;  1  I 

v.  Brown,  Cro.  Jas.  612.  P.  C.  135.     Gulltford  v.  Be  Cardenetl,  2  & 

(d)  Hopkins  v.  PrescoU,  16  Law  J.,  C.  P.  259,  466.     GrevilU  v.  Atkins,  9  B.  &  C.  462 ;  4  H 
4  C.  B.  s.  c.  R.  372,  s.  c. 

(<•>  Austin  v.  Gwinnett,  3  Y.  &  J.  136. 
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which  is  filled  at  the  time  of  the  sale,  but  the  object  of  them  is  to  restrain 
a  patron  who  possesses  the  right  of  presenting  at  a  vacancy  from  being 
influenced  in  the  choice  of  his  presentee  by  a  bribe  or  benefit  to  himself. 
If  an  advowson  is  sold  and  granted  or  transferred  during  a  vacancy  of 
the  benefice,  the  presentation  upon  that  vacancy  does  not  pass  by  the 
grant.     It  is  a  fruit  fallen  or  chose  in  action  vested  in  the  patron  which 
cannot  legally  be  sold  or  transferred  by  him  ;(A)  and  if  it  is  any  part  of 
the  contract  that  the  right  of  presentation  which  has  then  accrued  shall  be 
exercised  by  the  late  patron  in  favour  of  a  nominee  of  the  purchaser  or 
any  particular  individual  whatever,  the  whole  contract  would  be  simonaical 
and  void.  If  the  incumbent  of  a  living  is  sick  and  dying,  and  the  next  pre- 
sentation is  purchased  with  intent  to  present  a  particular  person  as  soon  as 
the  expected  vacancy  occurs  the  purchase  is  simoniacal  and  void.     But  not 
if  it  is  made  without  the  privity  and  without  a  view  to  the  nomination  of 
the  clerk  afterwards  appointed,  (i)     The  3  &  4  Vict  c.  113,  which  enacts 
that  "  it  shall  not  be  lawful  for  any  spiritual  person  to  sell  or  assign 
any  patronage  or  presentation  belonging  to  him  by  virtue  of  any  dignity 
or    spiritual  office  held  by  him,  and  that  every  such  sale  or  assignment 
shcJl  be  null  and  void,"  does  not  extend  to  any  agreement  touching  any 
a^l^owson,  or  patronage,  or  right  of  presentation,  or  nomination  of  any 
spiritual  person  to  any  cure  or  benefice,  donative  or  perpetual  curacy,  or 
fc>    serve  any  church  or  chapel  authorised  by  1  Geo.  1,  st.  2,  c.  10,  or  8  &  9 
^ict  c.  70.  (k) 

^Bonds/or  resigning  benefices. — A  bond  given  by  an  incumbent  for  the 
resignation  of  his  benefice  on  notice  or  request  generally,  or  in  favour  of 
a  'particular  person  named  in  the  bond  as  soon  as  the  latter  should  become 
Ttxalified  for  admission  or  induction  to  such  benefice,  has  been  held  void 
^  common  law  as  u  coming  as  near  simony  as  possible."  (I)  Two  acts  of 
parliament,  however,  have  been  passed,  (7  &  8  Geo.  4,  c.25,  and  9 
£*eo.  4,  c.  94,)  expressly  legalizing  bonds  of  this  description. 

Illegal  charges  upon  benefices. — By  13  Eliz.  c.  20,  (revived  by  57  Geo.  3, 
c-  W,)  it  is  enacted,  that  all  charging  of  benefices  with  any  pension  or 
Profit  to  be  yielded  or  taken  out  of  the  same,  other  than  rents  to  be  re- 
8er*ed  upon  leases  thereafter  to  be  made,  shall  be  utterly  void. 

Under  this  statute  it  has  been  holden  that  a  demise  of  the  glebe  by  the 
^combent  of  a  benefice  to  secure  an  annuity  is  void ;  (m)  also  an  agree- 
ment by  a  clergyman  to  appropriate  the  future  profits  of  his  living  to  the 
Psyxnent  of  his  debts,  reserving  thereout  a  competent  stipend  to  a  curate 
10  serve  the  church  ;(n)  also  a  warrant  of  attorney  which  appears  on  the 

W    leak  ▼.  Babington,  Cro.  Eliz.  811.  (m)  Shaw  v.  Pritchard,  5  M.  &  R.  180;  10  B. 

10   Sheldon  t.  Brdt,  Winch.  63.     Fox  v.  Bishop  &  C.  241,  s.  c. 
V  Chester,  6  Bmg.  1 ;  1  Dow.  &  C.  416.  (n)  Alchin  v.  Hopkins,   4  M.  &  Sc.  615  :  1 

\*)  9  &  10  Vict  c.  88.  Bing.  N.  S.  99,  s.  c. 
VI  Richer  v.  Ld.  Sondes,  3  Bing.  501. 
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face  of  it  to  be  an  authority  for  the  sequestration  of  a  living  and  the  ap 
propriation  of  the  profits  thereof  in  satisfaction  and  discharge  of  a  deb 
due  from  the  incumbent,  (o)  But  a  warrant  of  attorney  to  enter  up  judg 
ment  merely  against  the  incumbent  given  with  a  defeasance  in  the  usua 
form,  and  not  charging  the  benefice  in  express  terms,  is  not  void,  and  canno 
be  set  aside,  (p)  although  it  may  refer  on  the  face  of  it  to  a  void  dee< 
charging  a  benefice,  and  may  appear  to  be  given  as  a  collateral  securfa 
for  the  same  debt.(q) 

Sale  of  pretenced  titles. — By  32  Hen.  8,  c.  9,  s.  2,  it  is  enacted,  that  n< 
person  shall  bargain  for,  buy,  or  sell,  or  obtain,  or  grant,  or  covenant  to 
have  any  "  pretenced  rights  or  titles"  of  any  person  to  any  manors,  landc 
tenements,  &c,  unless  the  person  bargaining,  selling,  or  granting  the  same 
or  his  ancestors,  or  the  parties  through  whom  he  claims,  have  been  h 
possession  of  the  same,  or  the  reversion  or  remainder  thereof^  or  taken  tb 
rents  or  profits  thereof  for  one  year  next  before  the  said  bargain,  sale,  o 
grant.  But  persons  in  possession  of  manors,  lands,  &c,  and  in  receipt  o 
the  rents  and  profits  thereof,  may  buy  (s.  4)  or  acquire  the  pretenced  thl 
of  other  persons  afterwards  to  be  made.  "  A  pretenced  right  or  title  i 
where  one  is  in  possession,  (or  receipt  of  the  rents  and  profits  of  landc 
&c,  as  owner,)  and  another  that  is  out  of  possession,  claims  them."  (r 
The  claim  of  the  latter  is  a  pretenced  right  or  title — a  mere  chose  in  action 
which  cannot  be  sold  or  transferred  at  common  law  independently  of  tk 
statute.  (Ante,  p.  90.)  If  "  he  who  is  out  of  possession  bargains,  or  aellf 
or  makes  any  covenant  or  promise  to  part  with  the  land  after  he  shall  ha? 
obtained  possession  of  it,  this  is  within  the  danger  of  the  statute,  whetha 
he  who  so  bargains,  sells,  or  promises,  have  a  good  and  true  right  ac 
title  or  not :  and  in  this  point  the  statute  has  not  altered  the  law,  for  tfl 
common  law  before  this  statute  was,  that  he  who  was  out  of  possessic 
(and  receipt  of  the  rents  and  profits)  might  not  bargain,  grant,  or  let  fc= 
right  or  title,  and  if  he  had  done  it,  it  should  be  void."  A  person,  theK 
fore,  who  has  been  turned  out  of  possession  and  deprived  of  the  rents  aa 
profits  of  land  to  which  he  is  entitled  has  no  saleable  interest,  he  may  a 
force  his  right  at  common  law  through  the  medium  of  an  action  of  eje  « 
ment,  and  when  he  has  got  possession  of  the  land  he  may  then  sell  it,  1= 
he  cannot  sell  or  transfer  his  right  of  action,  (s) 

Sales  by  illegal  weights  and  measures. — By  5  Geo.  IV.  c.  74,  an& 
Geo.  IV.  c.  12,  provision  is  made  for  the  establishment  of  uniform  weig^ 


(o)  Newland  v.  Watkin,  2  M.  &  Sc.  174 ;  9  Buhop  v.  Hatch,  ib.  763. 

Bing.  113,  s.  c.      Saltmarshe  v.  Hcxcett,  3  N.  &  (r)  Montague,   C.    J.     Partridge   v.  Strtm* 

M.  666  ;  1  Ad.  &  E.  812,  8.  c.  Plowd.  88. 

(p)  Moore  v.  Ram#Un,  7  Ad.  &  K.  907  ;  3  N.  (*)  Doe  v.  Bvant,  1  0.  B.  717,  ante  p.  90.       * 

\  P.  180,  8.  c.  stat.  23  Hen.  8,  c.  9,  contains  prohibitions  agM 

(q)  Cokbrook  v.  Lai/ton,  4   B.  &  Ad.  578;  maintenance,  champerty,  and  embracery. 
]  N.  &  M.  374.     Bendryv.  Price,  7  Dowl.    758. 
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and  measures  for  the  use  of  the  whole  kingdom  called  Imperial  Standard 

weights  and  measures,  and  by  5  &  6  Wm.  IV.  c.  63,  s.  6,  the  measure  called  the 

Winchester  bushel,  and  the  lineal  measure  called  the  Scotch  ell,  and  all  local 

and  customary  measures  are  abolished,  and  a  penalty  is  imposed  upon  all 

persons  who  sell  by  any  denomination  of  measure  other  than  one  of  the 

imperial  measures,  or  some  multiple  or  aliquot  part  thereof;  but  the  sale 

of  articles  in  vessels  not  represented  as  containing  any  amount  of  imperial 

measure,  or  of  any  fixed,  local,  or  customary  measure  before  then  in  use  is 

xiot  prevented  or  prohibited.     By  s.  7,  the  use  of  the  heaped  measure  is 

abolished,  and  all  bargains,  sales,  and  contracts  made  after  the  passing  of 

the  act  by  heaped  measure  are  declared  null  and  void,  and  penalties  are 

moreover  imposed  upon  all  persons  who  sell  by  heaped  measure,  or  (s.  21) 

who  shall  use  any  weight  or  measure  other  than  those  authorized  by  the 

act  or  some  aliquot  part  thereof,  or  any  weight  or  measure  not  stamped 

pursuant  to  the  act,  or  which  shall  be  found  light  or  otherwise  unjust,  and 

any  contract,  bargain,  or  sale  made  by  any  such  weights  or  measures,  is 

declared  to  be  wholly  null  and  void. 

By  5  Geo.  IV.  c.  74,  s.  15,  it  is  moreover  enacted,  that  all  contracts, 
bargains,  and  sales,  which  shall  be  made  for  any  work  to  be  done  or  for 
u*y  goods,  wares,  merchandise,  or  other  things,  to  be  sold,  delivered,  done, 
or  agreed  for  by  weight  or  measure,  where  no  special  agreement  shall  be 
ra&de  to  the  contrary,  shall  be  deemed,  taken,  and  construed  to  be  made 
acoording  to  the  standard  weights  and  measures  ascertained  by  that  act 

Jtfeasure  to  be  used  in  sales  of  land. — By  5  Geo.  IV.  c.  74,  s.  1,  it  is  enacted 

that  the  straight  line  or  distance  between  the  centres  of  the  two  points 

u*  the  gold  studs  in  the  straight  brass  rod  in  the  custody  of  the  clerk  of  the 

House  of  Commons,  whereon  the  words  and  figures  "  standard  yard,  1760," 

aro  engraved,  shall  be  the  original  and  genuine  standard  of  that  measure 

of  length  or  lineal  extension  called  a  yard ;  and  that  all  measures  of  length 

sl&all  be  taken  in  parts  or  multiples  or  certain  proportions  of  the  said 

standard  yard,  and  that  one  third  part  of  the  said  standard  yard  shall 

b^  a  foot,  and  the  twelfth  part  of  such  foot  shall  be  an  inch,  and  that  a 

pole  or  perch  in  length  shall  contain  five  such  yards  and  a-half,  and  (s.  2) 

that  all  superficial  measure  shall  be  computed  and  ascertained  by  the  said 

standard  yard,  or  by  certain  parts,  multiples,  or  proportions  thereof  and 

that  the  rood  of  land  shall  contain  1,210  square  yards  according  to  the 

^d  standard  yard,  and  that  the  acre  of  land  shall  contain  4,840  such 

square  yards,  being  160  square  perches,  poles,  or  rods. 

Weights  and  measures  to  be  used  in  sales  of  goods  and  chattels.-  By  5 
Geo.  IV.  c.  74,  s.  6,  the  standard  measure  of  capacity  for  liquid  and  dry 
goods  sold  by  stricken  measure  and  not  by  weight  is  the  imperial  gallon 
c°ntaining  ten  pounds  avoirdupoise.  Other  measures  of  capacity,  such  as 
^e  peck,  quart,  and  pint ;  measures  of  weight,  such  as  the  pound,  ounce, 
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pennyweight,  grain,  and  dram ;  and  measures  of  extension,  such  as  the 
yard,  foot,  inch,  &o.,  are  likewise  ascertained,  settled,  and  established  a* 
imperial  weights  and  measures  appointed  to  be  used  in  buying  and  selling 
All  articles  sold  by  weight  are  to  be  sold  (s.  10)  by  avoirdupois  weight 
except  gold,  silver,  platina,  diamonds,  and  precious  stones,  which  may  \h 
sold  by  troy  weight,  and  drugs,  which,  when  sold  by  retail,  may  be  soli 
by  apothecaries'  weight  The  stone  weight,  hundred  weight,  and  ton,  ar 
also  fixed  and  defined,  and  regulations  are  made  for  the  stamping  c 
the  weights  and  measures  provided  by  the  act.  (5  &  6  Wm.  IV.  c.  63,  s. 
13,  21.) 

Sale  of  coals,  culm,  fyc]  By  5  &  6  Wm.  IV.  c.  63,  s.  9,  it  is  enacted 
that  all  coals,  slack,  culm,  and  cannel  shall  be  sold  by  weight  and  not  V 
measure,  and  a  penally  is  imposed  on  all  persons  who  sell  such  articles  1 
measure  and  not  by  weight.  In  the  case  of  coals  sold  in  the  metropc^ 
and  its  environs  it  is  enacted  (1  &  2  Wm.  IV.  c.  76,  and  1  &  2  Vict^ 
101)  that  with  any  quantity  of  coals  exceeding  560  lbs.  delivered 
waggon,  barge,  or  lighter,  within  twenty-five  miles  from  the  General  Pot 
Office,  the  seller  shall  cause  to  be  delivered  to  the  purchaser  or  his  age 
a  ticket  in  the  form  prescribed  in  the  Act  before  the  coals  are  unloaded,  c 
pain  of  forfeiture  of  twenty  pounds.  A  penalty  is  imposed  upon  all  |» 
sons  who  sell  one  sort  of  coals  for  another,  or  neglect  to  send  a  weighin 
machine  with  the  coals,  and  to  weigh  them  at  the  request  of  the  purchase 
If  any  of  the  requirements  of  these  statutes  are  not  complied  with,  tfca 
vendor  is  unable  to  sue  for  the  price,  (t)  A  weighing  by  putting  tta 
sacks  of  coals  successively  in  one  scale  of  the  weighing  machine  again^ 
weights  equal  to  the  weight  each  sack  should  contain,  and  an  empty  sa» 
in  the  other  scale,  is  not  a  weighing  according  to  the  54th  section  of  tfcr: 
statute,  (u) 

Sale  of  clothes  and  button*. — By  10  &  11  Wm.III.c.2,it  is  enacted  th^ 
no  person  whatever  "  shall  make,  sell,  or  set  on  any  clothes,  or  wearitf 
garments,  any  buttons  made  of  cloth,  serge,  drugget,  fteize,  camlet,  or 
other  stuffs  of  which  clothes  or  wearing  apparel  are  usually  made,  or 
buttons  made  of  wood  only  and  turned  in  imitation  of  other  buttons,  upo^ 
forfeiture  of  40*.  for  every  dozen,  (x) 

Sale  of  game. — The  stat.  1  &  2  Wm.  IV.  c.  32,  s.  17,  regulates  the  sa3 
of  game  by  gamekeepers  and  persons  who  have  taken  out  game  certitf 
cates,  and  imposes  a  penalty  upon  all  persons  who  sell  game  without 

(()   Little  v.  Pooh,  9  B.  &  C.  200.     Owens  v.  ticket  cannot  now  be  recovered  by  the  bny^4 

Denton,  1  C.  M.  &  R.  711.       Tyson  v.  Thomas,  Meredith  v.  Holmar,  ut  sup. 
Mc  Glel.  &  T.  119.  (r)  The  penalty  is  raised  to  5/.  by  8  Anne,  c 

(«)  Meredith  v.  Holman,  16  Law  J.,  Exch.  126.  and  40*.  penalty  is  laid  on  the  wearer  by  7  Geo— 

As  to  the  recovery  of  penalties,  see  Collins  v.  Uop-  stat.  1,  c.  12,  s.  1.    Dunn  v.  Hinchdfr  2  *&• 

wood,  15  M.  &  W.  463 ;  16  Law  J.,  Exch.  124,  Kaym.  1275;  1  Salk.  612,  s.c. 
s.  c.    The  penalty  for  the  non-delivery  of  the 
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license  to  deal  in  game,  or  without  having  a  game  certificate,  and  upon  all 
unlicensed  persons  who  buy  game  from  unlicensed  dealers. 

Sale  of  spirituous  liquors. — By  24  Geo.  II.  c.  40,  s.  12,  it  is  enacted 
that  no  person  shall  be  entitled  to  sue  for  the  price  of  spirituous  liquors 
unless  the  debt  shall  have  been  bond  fide  contracted  for  at  one  time  to 
the  amount  of  20*.  or  upwards,  nor  shall  any  particular  item  or  article  in 
any  account  or  demand  for  distilled  spirituous  liquors,  be  allowed  and 
maintained  where  the  liquors  delivered  at  one  time  and  mentioned  in  such 
article  or  item  shall  not  amount  to  20*.  at  the  least,  (y)  This  act  has  been 
held  not  to  extend  to  spirits  supplied  by  an  innkeeper  to  the  guests  lodg- 
ing in  his  house,  (z)  nor  to  spirits  supplied  by  a  publican  to  an  officer  in 
the  army  to  be  consumed  out  of  the  publican's  house  by  recruits  and  sol- 
diers under  the  command  of  such  officer,  (a)  nor  to  spirits  bought  for  the 
purpose  of  being  sold  again  by  the  defendant,  (b)  But  where  a  tavern- 
keeper  supplied  a  party  who  dined  at  his  tavern  with  spirituous  liquors 
amounting  to  8*.,  the  Court  of  Queen's  Bench  held  that  he  could  not  re- 
cover the  amount,  Abbott,  C.  J.,  saying  that  the  words  of  the  act  were 
free  from  doubt,  and  that  they  contained  "  a  general  and  absolute  prohibi- 
tion of  the  sale  of  spirits,  unless  delivered  in  quantities  amounting  to  more 
than  20*.  in  value  at  onetime,  (c)  Spirits  mixed  with  water  are  spirituous 
liquoTs  within  the  meaning  of  the  act.  (d) 

If  payments  are  made  on  account  of  a  tavern  bill  containing  items  for 
spirits,  together  with  other  general  items,  and  the  tavern-keeper  appro- 
priates the  payment  in  satisfaction  and  discharge  of  his  claim  for  the 
tpiritg,  his  right  of  action  for  the  rest  of  his  demand  is  not  affected  by  the 
statute,  (e) 

Sale  of  beer. —By  9  Anne,  c.  12,  s.  24,  4  Geo.  IV.  c.  51,  s.  2,  and  1  W. 
&>  Bf.  c.  24,  8.  8,  penalties  are  imposed  on  brewers  who  use  any  other 
bitters  in  their  beer  than  hops,  or  who  brew  or  colour  beer  from  any  other 
Kia&rials  than  those  mentioned  in  the  statutes.  But  by  10  &  11  Vict.  c.  5, 
tanewere  are  authorized  to  brew  from  sugar  in  the  state  in  which  it  has 
keen  imported,  and  to  prepare  on  their  own  premises  a  colouring  mixture 
from  such  sugar. 

Sales  of  drugs  to  brewers. — By  56  Geo.  III.  c.  58,  it  is  enacted,  that  no 
druggist,  or  dealer  in  drugs,  or  any  other  person  whatsoever,  shall  sell  to 
•^y  brewer  or  dealer  in  beer,  molasses,  honey,  vitriol,  or  any  of  the  drugs 
°t  articles  specified  in  the  act,  or  any  material  or  preparation  for  colouring 

J?)  LamdaU  v.  Clark,  1  Welsh.  HurL  &  Gord.         (c)  Burnyeat  v.  Hutchinson,  5  B.  &  Aid.  241. 

m.  Croohhank  v.  Rote,  5  C.  &  P.  19. 

A  ifl  14.  AWmct.    Proctor  v.  Nicholson,  7  C.         (d)  Scott  v.  Gilmore,  3  Taunt  22S. 
*F:  07.  (e)   Philpott  v.  Jonm,  2  Ad.  &  E.  41 ;  4  N.  & 

M.  14, 8.  c. 


i)  ?P**cer  v.  Smith,  8  Oampb.  9. 

(#'  J*****  t.  AttriU,  Peeke,  180, 241. 
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beer  othe/  than  unground  brown  malt,  and  a  penalty  of  500/.  is  impost 
upon  every  person  offending  against  the  statute. 

Sales  of  bricks. — By  17  Geo.  III.  c.  42,  bricks  made  for  sale  are  i 
quired  to  be  of  a  certain  size  and  dimensions,  and  a  penally  is  impos 
upon  all  persons  who  make  them  smaller  than  the  standard  size.  A  brie 
maker  cannot  consequently  recover  the  price  of  bricks  sold  if  they  axe  t 
low  the  statutory  size.{f) 

Sale  of  fireworks.— Tly  9  &  10  Wm.  III.  c.  7,  s.  1,  it  is  enacted,  that : 
person  shall  sell  fireworks,  and  a  penalty  is  imposed  on  all  persons  selli 
the  same,  or  any  cases,  moulds,  or  implements  for  making  them. 

Sales  of  butter.— By  86  Geo.  III.  c.  86,  and  38  Geo.  III.  c.  73,  vess« 
in  which  butter  is  packed  for  sale  are  required  to  be  marked  with  t 
names  of  the  sellers  of  the  butter,  and  the  weight  and  tare  of  the  vea 
are  directed  to  be  branded  both  on  the  top  and  body,  on  the  outside  of  1 
vessel  across  two  different  staves,  and  a  penalty  is  imposed  upon  ev« 
person  who  sells,  and  every  factor  and  agent  who  has  in  his  custody  ; 
sale,  vessels  containing  butter  not  marked  according  to  the  directions 
the  statute.  If  firkins  of  butter,  therefore,  are  sold  without  being  made 
and  branded  in  the  mode  pointed  out  by  the  statute,  the  price  cannot  t 
recovered  from  the  purchaser.^) 

Sales  of  goods  for  smuggling. — If  goods  are  sold  abroad  for  the  purpoe 
of  being  smuggled  into  this  country,  and  the  vendor  knowingly  packs  th 
goods  in  a  particular  way  to  aid  and  assist  the  act  of  smuggling,  or  in  an 
way  shares  or  participates  in  the  illegal  transaction,  he  will  not  be  pel 
mitted  to  sue  upon  the  contract  in  any  of  our  courts  of  justice.  (A)  If  th 
vendor  is  merely  cognizant  of  the  intention  of  the  purchasers  to  smuggl 
the  goods,  and  confines  himself  simply  to  the  act  of  selling,  rendering  n 
aid  or  assistance  to  the  purchasers  in  the  prosecution  of  the  smugglinj 
our  courts  of  law  will  not  refuse  to  assist  him  to  recover  the  price,  (i 
Although  a  foreigner  is  not  bound  to  take  notice  of  the  revenue  laws  c 
this  country,  yet  if  he  makes  himself  a  direct  party  to  the  act  of  breakin 
them,  he  cannot  here  recover  the  fruits  of  his  illegal  act.  (k) 

Sales  by  unlicensed  dealers. — Many  Acts  of  Parliament,  passed  for  tfc 
mere  purpose  of  raising  a  revenue,  require  persons  dealing  in  certai 
classes  of  goods  to  take  out  a  license,  or  a  permit,  and  impose  a  penalf 
upon  them  in  case  of  their  neglect  so  to  do.  The  omission  to  take  oi 
the  required  license  does  not  render  contracts  of  sale,  entered  into  by  sue 
dealers  in  the  way  of  their  trade,  unlawful,  unless  such  contracts  are  er 
pressly  forbidden,  but  only  exposes  them  to  the  penalty  or  fine  impose 

(/)  Law  v.  Hodson,  11  Eait,  299.  599.    Ligkifoot  v.  Tenant,  1B.AP.  556. 

(g)  Foster  v.  Taylor,  5  B.  &  Ad.  887 ;  3  N.  &  (t)   Holwtan.  v.  Johnson,  Gowp.  341.    PMm 

M.  244,  s.  c.  ▼.  AngdU  2  C.  M.  &  B.  811. 

(A)  Biggs  v.  Lawrence,  8  T.  B.  454.     Clugas  (k)  Ld.  Abinger,  2  C.  M.  &  B.  311.     Wmym 

t.  Penaluna,  4  ib.  466.     WaymeU  v.  Reed,  5  ib.  v.  Meed,  5  T.  B.  600. 
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by  the  statute.  Such  is  the  case  with  regard  to  dealers  in  tobacco  and 
cigars,  (I)  distillers  and  dealers  in  spirits,  (m)  beer,  &c.  (n)  The  provi- 
sion of  the  statute  which  requires  persons  to  take  out  licenses  of  this  kind, 
is  deemed  to  be  merely  a  regulation  attaching  to  them  personally,  and 
affecting  them  with  the  penalty  for  the  purpose  of  securing  the  license 
duty  only  for  revenue  purposes,  and  not  forbidding  the  contract  itself,  (o) 
But  when  the  act  has  in  view  the  protection  of  the  public,  and  the  preven- 
tion of  improper  persons  from  acting  in  a  particular  capacity,  and  is  not 
confined  to  revenue  purposes,  the  imposition  of  the  penalty  amounts,  as 
we  have  already  seen,  to  a  positive  prohibition  of  the  contract.  "  It  may 
be  safely  laid  down,  notwithstanding  some  dicta  apparently  to  the  con- 
trary, that  if  the  contract  be  rendered  illegal  it  can  make  no  difference  in 
point  of  law  whether  the  statute  which  makes  it  so  has  in  view  the  protec- 
tion of  the  revenue  or  any  other  object.  The  sole  question  is,  whether  the 
statute  means  to  prohibit  the  contract."  (p)  All  sales  of  goods  which 
require  a  permit  for  their  removal  under  the  excise  laws,  and  which  are 
removed  and  delivered  to  the  purchaser  without  such  permit,  are  invalid  ; 
and  so  also  are  all  contracts  and  securities  for  the  value  or  the  price  of 
them,  (g) 

Sunday  sales  and  trading.  —By  29  Car.  2,  c.  7,  s.  1,  commonly  called  the 
Lord's  Day  Act,  it  is  enacted  that  no  tradesman,  artificer,  workman,  or 
labourer,  shall  exercise  the  worldly  labour,  business,  or  work  of  his  ordi- 
nary calling  upon  the  Lord's  day,  (works  of  necessity  and  charity  only 
excepted,)  and  a  penalty  is  imposed  upon  all  persons  of  the  age  of  four- 
teen years,  who  offend  against  the  statute.  Sales  of  goods  on  a  Sunday 
in  the  ordinary  course  of  the  trade  or  business  of  the  vendor,  are  conse- 
quently illegal,  and  no  action  can  be  brought  for  the  price  (r)  unless  the 
**le  is  within  the  exception  of  the  act,  which  permits  (s.  8)  food  to  be 
dressed  and  sold  in  inns,  cook-shops,  and  victualling  houses,  to  persons 
who  cannot  be  otherwise  provided  for,  and  milk  to  be  carried  about  and 
*°M  at  stated  hours ;  or  mackarel,  the  sale  of  which  before  and  after  divine 
8er*ice  is  legalized  (10  &  11  Wm.  III.  c.  24);  or  bread,  the  baking  and 
**le  of  which  on  Sundays  is  sanctioned  under  certain  restrictions,  (5  &  6 
^m.  IV.  c.  37.  (s) 

If  the  sale  or  other  contract  was  not  made  in  the  exercise  of  the  trade 
°*. ordinary  calling  of  the  party  against  whom  it  is  sought  to  be  enforced, 

»  (f)  Johnson  v.  Hudson,  11  East,  180.     Smith         (p)  Parke,  B.,  Cope  v.  Rowlands,  2  M.  &  W. 

*  ff**kood,  14  M.  &  W.  463.  1 57.    Smith  v.  Mawhood,  14  M.  &  W.  452. 
x  W  Brown  v.  Duncan,  10  6.  &  C.  98  ;  5  M.  (q)  2  W.  IV.  c.  16,  s.  12. 

»*- 114.     WethtreU  v.  Jones,  8  B.  &  Ad.  22 J.  (r)  Fennett  v.  Ridler,  5  B.  &  C.  406 ;  8  D.  & 

f°d0ao»  t.  Temple,  5  Taunt.  181 ;  1  Marsh.  5  B.  204. 

*•  (s)  The  baking  and  sale  of  bread  it  a  work  of 

•  (*)  Brooher  t.  Wood,  5  B.  k  Ad.  1052 ;  8  N.  necessity  within  the  exception  of  the  Lord's  Day 
■*  •  •*.  Act.    Rex  v.  Cox,  2  Burr.  787.   Rex  v.  Younger, 

Jo)  Foster*.  Taylor,  5  B.  A  Ad.  898 ;  8  N.  A      5  T.  It.  449 
M-*44,s.c;  Parke,  B.,  2  M.  A  W.  158. 
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it  is  not  invalidated  by  the  statute,  (t)  The  sale  of  a  horse,  for  examp 
by  a  person  who  is  not  a  horse-dealer,  is  not  within  the  statute,  and  ii 
sale  is  merely  projected  and  proposed  on  a  Sunday,  and  carried  into  eff 
on  a  subsequent  week-day,  it  is  not  illegal,  (u)  But  if  the  contract  of  & 
is  concluded  (post  chs.  5,  6)  on  the  Sunday,  it  will  be  void,  although 
may  not  be  fulfilled  by  the  delivery  of  the  goods  until  a  subsequent  we< 
day.  (x)  If  the  goods  are  actually  delivered  to  the  purchaser  under  1 
void  contract  the  latter  would  have  no  right  to  detain  them  against  1 
owner,  unless  it  could  be  considered  that  both  parties  were  in  pari  delic 
If  the  owner,  subsequently  to  the  void  sale,  demands  on  a  week-day  eit] 
the  goods  or  the  price,  and  the  intended  pin-chaser  then  promises  to  p 
for  them,  a  new  and  valid  contract  of  purchase  and  sale  arises  between  1 
parties,  which  may  be  enforced  by  action,  (y)  But  the  law  will  not  imj 
a  promise  to  pay  the  price  from  the  mere  fact  of  the  detention,  or  use  a 
consumption  of  the  goods,  (z) 

The  hiring  by  a  farmer  of  a  labourer  or  a  servant,  is  not  an  exercise 
the  farmer's  ordinary  calling,  and,  consequently,  is  not  within  the  lettei 
spirit  of  the  act.  (a)  Neither  is  a  contract  by  a  farmer  for  the  covering 
a  mare  with  a  stallion  ;  ( b)  nor  an  agreement  by  an  attorney  to  beca 
personally  responsible  for  the  payment  of  the  debt  of  a  client,  (c) 

Farmers,  attorneys,  surgeons,  moreover,  do  not  range  under  the  claa 
of  persons  (tradesmen,  artificers,  workmen,  and  labourers,)  mentioned 
the  statute.  A  coach  proprietor,  or  the  driver  of  a  hackney  coach,  is  i 
a  workman  or  labourer  within  the  meaning  of  the  statute,  and  a  contn 
therefore,  for  the  hire  of  his  coach  or  carriage,  or  a  place  therein,  is  r 
illegal,  although  made  on  a  Sunday,  (d) 

Sales  and  transfers  of  property  made  to  defraud  creditors. — By  : 
Eliz.  c.  5,  and  29  Eliz.  c.  5,  it  is  enacted,  that  every  gift,  grant,  bargai 
and  conveyance  of  goods  and  chattels,  &c,  or  any  profit  thereof,  by  writii 
or  otherwise,  made  with  intent  to  delay,  hinder,  or  defraud  creditors  ao 
others  of  their  lawful  actions,  suits,  debts,  accounts,  damages,  &c,  shall  l 
utterly  void,  as  against  the  parties  whose  actions,  suits,  debts,  &c,  shall,  b 
the  fraudulent  transfer,  be  disturbed,  delayed,  or  defrauded.  But  it 
provided  that  the  act  shall  not  extend  to  any  estate  or  interest  in  land 
tenements,  goods,  or  chattels,  conveyed  or  assured  upon  good  consider] 
tion,  and  bona  fide  without  notice  of  such  covin,  fraud,  or  collusion. 

This  statute  is  merely  declaratory  of  the  common  law. 

(0  Drury  v.  DtfonJtaine,  1  Taunt  181.  (a)  Rex  v.  Whitnath,  7  B.  &  C.  602;  1 1L 

(u)  Bloxtome  v.  Williams,  5  D.  &   R.  82;  3  R.  456,  s.c. 

B.  &  C.  233,  284,  s.  c  (b)  Scarfe  t.  Morgan,  4M.&W.  270. 

(x)  Smith  r. Sparrow,  12  Moore,  266  ;  4  Bing.  (c)  PeaU  y.  Dicken,  I  C.  M.  &  R.  422;  5  F 

84.  116. 

(y)  Williams T.Paul,  4  M.& P. 532;  6 Bing.  (d)  Sandiman  v.  Breach,  7  B.  &  C.  96 ;  1  ] 

653,  t .  c.  &  R.  457,  n.  s.  c. 

(;)  Simpson  v.  NickolU,  8M.4W.  240. 
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An  assignment,  by  a  debtor  who  is  sued  by  one  of  his  creditors,  of  all 
his  effects  to  trustees  for  the  benefit  of  all  his  creditors,  is  valid  and  effec- 
tual, although  the  particular  creditor  who  is  prosecuting  his  action  will  be 
delayed  and  hindered  thereby,  (e) 

Transfers  and  conveyances  by  bankrupts. — By  6  Geo.  IV.  c.  16,  s.  78, 
it  is  enacted,  that  if  any  bankrupt,  being  at  the  time  insolvent,  shall  (ex- 
cept upon  the  marriage  of  any  of  his  children  or  some  valuable  con- 
sideration) have  conveyed,  assigned,  or  transferred  to  any  of  his  children, 
or  to  any  other  person,  any  hereditaments,  annuities,  leases,  goods,  and 
chattels,  &c,  or  have  delivered  or  made  over  to  any  such  person,  any  bills, 
bonds,  notes,  or  other  securities,  or  have  transferred  his  debts  to  any 
other  person,  or  into  any  other  person's  name,  the  commissioners  shall 
lutve  power  to  sell  and  dispose  of  the  same,  and  every  such  sale  is  de- 
clared to  be  valid  against  the  bankrupt,  his  children,  and  all  persons 
claiming  through  him. 

Sy  5  &  6  Vict  c.  122,  s.  40,  it  is  enacted,  that  all  contracts  given  by 
any  bankrupt,  or  any  other  person  unto,  or  in  trust  for  any  creditor,  or  for 
securing  the  payment  of  any  money  due  by  such  bankrupt  at  his  bank- 
ruptcy as  a  consideration,  or  with  intent  to  persuade  such  creditor  to  for- 
t>ear  opposing,  or  to  consent  to  the  allowance  or  confirmation  of  such 
certificate,  shall  be  void,  and  the  money  agreed  to  be  paid  shall  not  be 
recoverable,  and  the  party  sued  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence. 

Voluntary  conveyances  and  transfers  under  the  insolvent  acts. — By  the 
^solvent  act  of  7  Geo.  IV.  c.  57,  s.  82,  it  is  enacted,  that  if  any  prisoner 
wiio  shall  file  a  petition  for  his  discharge  shall,  before  his  imprisonment, 
being  in  insolvent  circumstances,  voluntarily  convey,  assign,  &c,  any 
estate,  real  or  personal,  security  for  money,  &c,  to  any  creditor,  or  to  any 
person  in  trust  for  any  creditor,  every  such  conveyance,  assignment,  &c, 
shall  be  deemed  Fraudulent  and  void,  as  against  the  provisional  or  other 
assignees,  provided  it  is  made  within  three  months  before  the  commence- 
ment of  such  imprisonment,  or  with  the  intention,  by  the  party,  of  petition- 
ttfcg  the  court  for  his  discharge  from  custody.     "  The  word  voluntarily  is 
used  in  the  statute  to  denote  either  an  assignment  made  without  such 
Va^oable  consideration  as  is  sufficient  to  induce  a  party,  acting  really  and 
*°*4  fide  under  the  influence  of  such  consideration,  or  an  assignment 
In*de  in  favour  of  a  particular  creditor  spontaneously,  and  without  any 
Pre««ure  on  his  part  to  obtain  it."  (/)     And  that  portion  of  the  act  which 
fPeais  of  conveyances,  assignments,  &c,  "  to  any  creditor  or  creditors, 
18  intended  to  meet  the  case  of  a  conveyance  for  the  benefit  of  several 

v   **)  Pidtttock  v.  LytUr,  3  M.  &  S.  374.    Rex     1  M.  &  Sc.  151,  8.  c.     Cook  t.  Rogtn,  7  Bing. 
*  .^odon,  3  Pr.  6.    Mtnx  ▼.  Howell,  4  Baat,  15.      438, 5  M.  &  P.  858,  s.  c. 
>-/")  Tmdal,  C.  J.,  AmeU  v.  Bean,  8  Bing.  87 ; 
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creditors,  as  for  half-a-dozen,  while  the  others  are  excluded ;  but  it  wf 
not  intended  to  overreach  a  conveyance  of  all  a  man's  property,  made  f< 
the  benefit  of  all  his  creditors."  (g)  It  has  been  held,  however,  by  tl 
Court  of  Queen's  Bench,  that  such  a  conveyance,  if  voluntary  and  mac 
within  the  three  months,  or  after  the  imprisonment,  is  avoided  and  renderc 
nugatory  by  the  act.  (A) 

Illegal  contracts  of  hiring  and  service. — The  Truck  system. — By  1  < 
2  W.  IV.  c.  87,  it  is  enacted  (s.  1,  19),  that  in  all  contracts  for  the  hirin 
of  any  artificer  in  the  iron  or  steel  manufactures,  or  in  the  working  of  mine 
of  coal,  iron,  limestone,  or  salt-rock,  or  the  working  or  getting  of  stow 
slate,  or  clay,  or  in  the  making  or  preparing  of  salt,  bricks,  tiles,  or  quai 
ries,  or  in  the  manufacturing  of  nails,  chains,  rivets,  &c,  spades,  shovel 
&c,  or  any  articles  or  hardwares  of  iron  or  steel,  or  plated  articles  < 
cutlery,  or  goods  or  wares  made  of  brass,  tin,  or  other  metal,  or  of  an 
japanned  goods  or  wares,  or  in  the  spinning,  throwing,  twisting,  &c 
weaving,  combing,  knitting,  bleaching,  dyeing,  printing,  or  otherwise  pn 
paring  of  any  kinds  of  woollen  or  worsted  yarn,  stuff,  &c,  cloth,  sergi 
cotton,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures  whatsoeve 
or  in  the  glass,  porcelain,  china,  or  earthenware  manufacture,  or  th 
making  or  preparing  of  bone,  thread,  silk,  or  cotton,  lace,  &c,  the  wage 
of  such  artificer  shall  be  made  payable  in  the  current  coin  of  the  reah 
only ;  and  that  if  in  any  such  contract  the  whole  or  any  part  of  sue 
wages  shall  be  made  payable  in  any  other  manner,  such  contract  shall  b 
illegal,  null,  and  void.  Also  (s.  2),  that  if  in  any  contract  between  an; 
artificer,  in  any  of  the  trades  enumerated  and  his  employer,  any  provisioi 
shall  be  made  "  respecting  the  place  where,  or  the  manner  in  which,  o 
the  person  with  whom  the  whole  or  any  part  of  the  wages n  of  such  arti 
ficer  shall  be  expended,  such  contract  shall  be  illegal  and  void.  All  sue: 
artificers  are  empowered  (s.  4)  to  sue  for  and  recover  any  wages  that  ha? 
not  been  paid  them  in  the  current  coin  of  the  realm.  Payment  may,  hov 
ever,  be  made  (s.  8)  in  bank  notes  if  such  artificer  consent  thereto. 

The  object  of  this  statute  is  to  give  the  workman  full  remuneration  f« 
his  labour  and  no  more,  and  therefore,  deductions  of  sums  which  neve 
belonged  to  the  workman  as  part  of  his  wages,  do  not  invalidate  the  cor 
tract.  Thus,  where  the  plaintiff,  a  frame-work-knitter,  agreed  with  th 
defendant,  an  undertaker  or  middleman,  to  make  gloves  at  a  certain  agree 
price  per  dozen,  subject  to  a  deduction  of  Is.  6d.  a- week  for  the  use  of  th 
frames  furnished  by  such  middleman,  and  Is.  6d.  a- week  as  a  remuneratio 
for  the  use  of  a  work-shop,  and  for  his  trouble  in  procuring  and  conveyk 
to  the  plaintiff  materials  for  his  work  and  returning  them  safe  to  the  mast 
manufacturer ;  also  Id.  per  week  for  winding  the  yarn,  and  a  penny  i 

(g)  Lord  Abinger,  Davits  v.  Acocls,  2  C.  M.  &  (k)  Binnt  ?.  Towsey,  8  N.  &  P.  91. 

R.  466.    Knight  v.  Fergutson,  5  M.  &  W.  389. 
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the  shilling  on  the  amount  of  the  plain tifTs  weekly  earnings  above  14*.  in 

the  week  nett,  for  repairs  of  certain  machinery,  all  which  deductions  were 

w  and  reasonable,  and  in  accordance  with  the  custom  and  usage  of  the 

tode,  it  was  held  that  the  contract  was  not  invalidated  by  the  statute.  (■/) 

Apprenticeship  deeds  are  made  absolutely  void  by  the  stamp  acts,  unless 

toe  premium  received  or  contracted  to  be  given  with  the  apprentice  is 

truly  inserted  in  such  deeds,  in  order  that  the  proper  amount  of  stamp 

duty  may  be  secured,  (k) 

Contracts  for  printing. — Printers  are  required,  by  2  &  3  Vict.  c.  12, 
&  2,  to  affix  their  names  and  places  of  abode  or  business  to  all  papers  and 
bools  printed  by  them  for  publication,  under  a  penalty  of  5/.  for  every 
copy  so  printed ;  and  if  a  printer  neglects  to  comply  with  the  requisitions 
of  the  statute,  so  as  to  render  himself  subject  to  the  penalty,  he  cannot 
maintain  an  action  for  his  labour,  or  for  the  materials  provided  for  the 
printing.  (/)  But  as  the  name  is  required  to  be  printed  on  the  first  or  last 
leaf  of  every  book,  the  mistake  or  omission  might  be  rectified  by  the  tender 
of  the  requisite  printed  leaf  to  the  author  or  publisher  at  any  time  before 
actual  publication. 

-Brokerage  contracts. — Brokers  in  the  city  of  London.-*— Hy  6  Anne,  c. 
1$,  s.  4,  it  is  enacted,  "  that  all  brokers  who  shall  act  as  brokers  within 
the    city  of  London  and  liberties  thereof,  shall,  from  time  to  time,  be 
•inahted  so  to  do  by  the  court  of  Mayor  and  Aldermen  of  the  said  city  for 
tile  time  being,  under  such  restrictions  and  limitations  for  their  honest  and 
good  behaviour  as  that  court  shall  think  fit  and  reasonable  ;  and  if  any 
P^i"8on  shall  take  upon  him  to  act  as  broker,  or  employ  any  other  under 
tax*  to  act  as  such,  within  the  city  and  liberties,  not  being  admitted  as 
aforesaid,  every  such  person  so  offending  shall  forfeit  and  pay  to  the  use 
°*  tie  said  mayor  and  commonalty  and  citizens,  for  every  such  offence  the 
8tlm  of  25/.     "  This  clause,  which  imposes  a  penalty,  must  be  taken  in 
«*e  language  of  Lord  Holt  (Carthew,  252),  to  imply  a  prohibition  of  all  un- 
^mitted  persons  to  act  as  brokers,  and  consequently  to  prohibit,  by 
tteces8ary  inference,  all  contracts  which  such  persons  make  for  compensa- 
tion to  themselves  for  so  acting."  (m)     A  broker,  consequently,  cannot  sue 
for  commission  and  charges  in  respect  of  work  done  or  services  rendered  in 
the  city  of  London,  unless  he  has  been  duly  licensed  by  the  mayor  and 
ddennen. 

Contracts  for  medical  and  surgical  advice  and  skill. — By  3  Hen. 

VIII.  e.  11,  s.  1,  it  is  enacted,  that  no  person  within  the  city  of  London, 

nor  within  seven  miles  of  the  same,  shall  take  upon  him  to  practise  as  a 


(i)  Chawner  v.  Cummings,  8  Q.  B.  325 ;  15  (f)  Bensley'v.  Bignold,  5  B.  &  Aid.  340.  Mar- 
lew  J.  (Q.  B.)  161,  s.c.  chant  v.  Evan*,  2  Moore,  14. 

(k)  Stoke*  ▼.  Twitch**,  2   Moore,  588,   post,         (m)  Parke,  B.,  Cope  v.  Rowland*,  2  M.  &  W. 

Sunn  159. 
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physician  or  surgeon  except  he  be  first  examined,  approved,  and  adn 
by  the  Bishop  of  London,  or  by  the  Dean  of  Saint  Paul's,  calling  tc 
or  them  four  doctors  of  physic,  and  for  surgery  other  expert  perso 
that  faculty,  on  pain  of  forfeiture  of  51.  for  every  month  that  they  do 
tise  as  physicians  or  surgeons.     And  (s.  2)  "  that  no  person  out  c 
said  city,  and  precinct  of  seven  miles  from  the  same,  except  he  have 
as  is  aforesaid,  approved  in  the  same,  take  upon  him  to  exercise  and 
tise  as  a  physician  or  surgeon  in  any  diocese  within  this  realm,  unle 
be  first  examined  and  approved  by  the  bishop  of  the  same  diocese,  < 
being  out  of  the  diocese,  by  his  vicar  general ;  either  of  them  ealli 
him  such  expert  persons  in  the  said  faculties  as  their  discretion 
think  convenient,  and  giving  their  letters  testimonial  under  their  « 
him  they  shall  so  approve.     But  nothing  contained  in  the  act  is  to 
fere   (s.  3)  with  the  privileges  of  the  universities  of  Oxford  and 
bridge. 

Physicians. — By  letters  patent  under  the  great  seal,  dated  the 
September,  in  the  10th  year  of  King  Henry  VIII.,  the  physicians  of 
don  and  seven  miles  round  about  it  are  incorporated  and  formed  i 
perpetual  college,  with  power  to  elect  a  president  and  add  to  their 
bers,  and  make  laws  for  their  government ;  and  it  is  conceded  and  gn 
to  the  said  president  and  commonalty,  and  their  successors,  that  no 
son  shall  exercise  the  faculty  of  physic  in  the  city  of  London  or  i 
miles  round  about  it,  under  a  penalty  of  10/.  a-month,  unless  he  has 
admitted  thereto  by  the  said  president  and  college  or  commonalty 
their  successors  for  the  time  being,  by  letters  sealed  with  the  commoi 
of  the  president  and  college.  These  letters  patent  are  confirmed  an 
larged  by  14  &  15  Hen.  VIII.  c.  5,  which  provides  for  the  appointau 
eight  members  of  the  college,  to  be  called  "  elects,"  and  for  die  electi 
a  president  out  of  the  elects,  and  enacts  (s.  3)  that  no  person  from  th 
forth  shall  be  suffered  to  exercise  physic  through  England  until  such 
as  he  be  examined  at  London  by  the  said  president,  and  three  of  the 
elects,  and  have  from  the  said  president  or  elects  letters  testimoni 
their  approving  and  examination,  except  he  be  a  graduate  of  Oxft 
Cambridge,  who  hath  accomplished  all  things  for  his  form  withou 
grace.  And  by  32  Hen.  VIII.  c.  40,  it  is  enacted  (s.  3),  that  any  < 
company  or  fellowship  of  physicians,  being  able,  chosen,  and  admitfc 
the  said  president  and  fellowship  of  physicians,  may,  from  time  to  til 
well  within  the  city  of  London  as  elsewhere  within  this  realm,  pr 
and  exercise  surgery. 

A  person  who  has  obtained  his  degree  as  a  doctor  of  physic  at  the 
versity  of  Oxford  is  liable  to  the  penalty  if  he  practises  in  the  c 
London,  or  within  seven  miles  thereof,  without  passing  an  examinatii 
the   college   of   physicians,    and   obtaining  their  letters  testimoni 
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approval.  (»)  "  The  statute  imposes  no  penalty  upon  unlicensed  practi- 
tioners beyond  the  seven  miles,  but  the  prohibiting  words  are  strong 
enough  to  make  the  practice  unlawful."  (o)     (See  further,  post,  ch.  9,  s.  3, 

as  to  PHY8ICIANS.) 

Contracts  with  apothecaries  and  chemists  and  druggists. — It  has  been 
held  that  an  apothecary  who  visits  sick  patients,  judges  of  their  disease, 
and  compounds  and  sends  them  medicines  for  its  cure,  is  not  practising 
physic  within  the  intent  and  meaning  of  the  charter  granted  to  the  college 
of  physicians,  and  the  last  mentioned  act  of  14  &  15  Hen.  VIII.  c.  5,  if 
be  charges  only  the  price  of  his  drugs  and  medicines,  and  does  not  take 
money  for  his  advice,  skill,  or  services,  in  curing  diseases,  (p) 

By  55  Geo.  III.  c.  194,  s.  21,  and  6  Geo.  IV.  c.  133,  s.  5,  it  is  enacted, 
that  no  apothecary  shall  be  allowed  to  recover  any  charges  claimed  by 
him  in  any  court  of  law,  unless  such  apothecary  shall  prove  on  the  trial 
that  he  was  in  actual  practice  as  an  apothecary  on  the  1st  of  August,  1815, 
or  that  he  has  obtained  a  certificate  to  practise  as  an  apothecary  from  the 
apothecaries1  company.     But  it  is  enacted,  (s.  28,)  that  the  act  shall  not 
extend  to  chemists  and  dhuggists  so  as  to  prejudice,  or  in  any  way 
affect  them  in  their  trade  or  business  of  buying,  preparing,  compounding, 
dispensing,  and  vending  drugs  and  medicines  wholesale  and  retail ;  but  all 
persons  exercising  the  said  trade  or  business,  or  who  may  thereafter  exer- 
cise die  same,  may  exercise  and  carry  it  on  "  in  such  manner,  and  as  fully 
and  amply  to  all  intents  and  purposes  as  the  same  trade  or   business 
***  used,  exercised,  or  carried  on  by  chemists  and  druggists  before  the 
Phasing  of  the  act"     Nothing,  moreover,  contained  in  the  act  is  to  inter- 
fete  (s.  29)  with  the  rights  and  privileges  of  the  two  universities,  the  Royal 
College  of  Physicians,  or  the  Royal  College  of  Surgeons. 

These  acts  apply  to  all  persons  who  sell  or  dispense  for  money  medi- 
cos prescribed  by  themselves  or  by  a  physician,  or  any  third  party,  and 
*ho  exercise  and  carry  on  what  is  ordinarily  considered  to  be  the  trade 
^•business  of  an  apothecary,  (q)  The  distinction  between  the  trade  of 
911  apothecary  and  that  of  a  chemist  and  druggist,  appears  to  be,  that  the 
apothecary  may  not  only  compound,  dispense,  and  sell,  but  attend  patients 
*&<!  apply  and  administer  medicines ;  but  the  chemist  can  only  compound, 
<*18peii8e,  and  sell  medicines.  If  he  attends  patients  and  applies  and  ad- 
^Dusters  medicines,  he  practises  as  an  apothecary,  subjects  himself  to 
a  penalty  for  so  doing,  and  is  disabled  from  suing  for  his  charges,  (r) 
ft        When  an  action  has  been  brought  to  recover  the  amount  of  a  chemist's 


i  I 


t; 


r 


*(*)  CoUegt  tf  physician*  t.  Levett,  1  Lord  (q)  Woodward  v.  Ball,  6  C.  &  P.  577.  Apotk. 

Ml*  472.         ■        t.  West,  10  Mod.  853.  Co.  v.  Allen,  4  B.  &  Ad.  625.     Proud  v.  MayaU, 

n'ij  J*1^  Denman,  Collins  y.  Carnegie,  3  N.  &  3  Dowl.  &  Lowndes,  531. 

;7»  1  Ad  ft  R  605,  iwc.  (r)  Wiffhtman,  J.,  Apoth.  Co.  r.  Greenough,  1 

r  T^*"*  ▼•  ike  College  of  Physicians,  5  Bro.  P.  Q.  B.  804.     Best,  C.  J.,  Allison  v.  Haydon,  1 

v-  »«*;  io  Hoi  44  J Balk.,  8.  c.  M.  &  P.  591 ;  4  Bing.  619,  s.  c. 


I    2 


116  ILLEGAL   CONTRACTS.  [CHAP.  I 

bill,  and  it  is  contended  that  the  items  are  properly  within  the  scope  of 
apothecary's  profession,  the  proper  question  to  be  submitted  to  the  jury 
whether  the  plaintiff  acted  as  an  apothecary,  and  not  whether  he  h 
charged  as  a  chemist  or   an    apothecary.  (*)     The   proper   duty   of 
apothecary  in  ancient  times  was  to  attend  patients  for  the  purpose 
applying,  administering,  and  watching  the  effect  of  the  medicines  pi 
scribed  by  the  physician,  and  when  his  attendances  were  in  that  charact 
and  were  auxiliary  to  the  services  of  the  physician,  he  was  undoubted 
entitled  to  charge  both  for  his  attendances   and  medicines,   and  no 
although  no  physician  has  been  called  in,  he  may,  it  seems,  make  1 
attendances,  as  well  as  his  medicines,  the  subject  of  charge.  (/) 

The  possession  of  a  diploma  from  a  Scotch  University  does  not  auth 
rize  the  possessor  to  practise  as  an  apothecary  in  this  country,  (u) 

Proof  of  the  apothecaries'  certificate  is  in  all  cases  a  condition  pre« 
dent  to  his  right  to  recover  his  charges  as  an  apothecary,  whatever  pi* 
maybe  on  the  record,  (a:)  By  6  Geo.  IV.  c.  133,  s.  7,  it  is  enacted,  that 
common  seal  of  the  apothecaries'  company  shall  be  received  as  suffici 
proof  of  the  authenticity  of  the  certificate  to  which  such  seal  shalL 
affixed,  and  that  the  person  therein  named  is  duly  qualified  to  practi 
an  apothecary.  In  order  to  prove  the  certificate  therefore,  the  plaintiff 
prove  that  the  seal  attached  to  it  is  the  common  seal  of  the  apothecari 
company,  (y)  and  he  must  also  show  that  he  is  the  party  named  in  t 
certificate.  If  his  name  corresponds  with  the  name  in  the  certificate,  tb 
is  primd  facie  evidence  of  his  identity,  (z)  * 

Contracts  with  surgeons.— By  letters  patent  of  1  Ed.  IV.  (a.d.  146 J 
and  by  an  act  passed  in  the  32nd  year  of  King  Henry  VIII.  confirmi* 
and  enlarging  these  letters  patent,  the  barbers  practising  surgery,  and  tJ 
surgeons  of  the  city  of  London,  were  incorporated  and  made  one  perpeua 
community,  with  power  to  elect  masters  and  governors,  and  add  to  the 
number,  and  make  statutes  and  ordinances  for  regulating  the  exercise 
the  mysteries  of  surgery ;  and  it  is  granted  and  conceded  to  them  that  * 
barber  or  foreign  surgeon  should  exercise  the  mystery  of  surgery  with 
the  city  of  London  and  its  suburbs  unless  he  had  been  first  approved  f 
as  well  as  instructed  in  that  mystery  by  the  said  masters  or  governors, 
their  successors.  But  as  the  surgeons  made  an  oppressive  use  of  their  pri* 
leges  by  prosecuting  charitable  people,  under  3  Hen.  VIII.  c.  11,  s.  1,  w! 
administered  "  herbs  and  waters  "  to  the  wounds,  bruises,  and  sores  of  dive 
poor  people  who  were  "  left  to  perish  and  rot  to  death  for  lack  of  surgery,1* 
was  enacted  (34  &  35  Hen.  VIII.  c.  8),  that  it  should  be  lawful  for  any  p- 

(#)  Richmond  v.  Coles,  1  Dowl.  N.  S.  560.  (x)  Wagstaffe  v.    Sharpe,  3  M.  A  W.  5 

(t)  Town  v.  Lady  GresUy,  3  C.  &  P.  581.  Shearwood  v.  Hay,  5  Ad.  &  B.  888. 

Handey  t.  Hew  ton,  4  C.  &  P.  110.     Morgan  v.  (y)  Chadwidbv.  B  tinning,  &  &  M.  306. 

Hallen,  8  Ad.  &  B.  489  ;  3  N.  &  P.  501,  s.  c.  (*)  Simpson  ▼.  Dismore,  9  M.  &  W.  48. 
(*)  Apoth.  Co.  t.  Collins,  4  B.  &  Ad.  604. 
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sons  having  knowledge  of  the  nature  of  herbs,  roots,  and  waters,  to  minister 
to  any  outward  sore,  swelling,  or  disease,  &c,  and  to  give  drinks  for  the 
stone,  strangury,  ague,  &c.,  without  suit,  vexation,  or  penalty.     This  statute 
applies  only  to  those  persons  who  exercise  the  mystery  of  surgery  within  the 
prescribed  limits  gratis,  (a)     By  letters  patent  of  5  Car.  1,  confirming  the 
privileges  of  the  barber-surgeons  and  surgeons,  letters  testimonial  are  to 
be  given  by  the  masters  and  governors  under  their  common  seal  to  those 
persons  whom  they  have  approved  of  and  admitted  to  the  exercise  of  the 
art  of  surgery,  and  all  surgeons  so  examined  and  approved  may  exercise 
the    said  art  as  well  within  the  cities  of  London  and  Westminster,  and 
suburbs,  as  in  any  other  cities,  towns,  and  places  whatsoever  of  the  king- 
dom of  England.     These  privileges  are  confirmed  by  18  Geo.  II.  c.  15,  s. 
8,  which  act  dissolves  (s.  1)  the  union  established  between  the  barbers 
and  surgeons  in  32  Hen.  VIII.,  and  constitutes  the  surgeons  a  distinct  and 
separate  body  corporate. 

It  will  be  observed  that  neither  the  charters  nor  the  Act  of  Parliament 
contain  any  prohibition  against,  or  impose  any  penalty  upon,  persons  ex- 
ercising the  art  of  surgery  beyond  the  prescribed  limits  of  the  city  of 
London,  and  seven  miles  therefrom  (3  Hen.  VIII.  c.  11,  ante,  p.  116),  or 
the  city  of  London  and  its  suburbs  (18  Geo.  II.  c.  15,  s.  8,  ante,  p.  117). 
Any  person,  therefore,  may  practise  surgery  in  the  towns  and  cities  and 
rural  districts  of  England,  and  charge  for  his  labour  and  services  in  the 
reduction  and  cure  of  fractures  and  wounds,  in  the  performance  of  surgical 
operations,  and  also  for  herbs  and  lotions,  and  all  such  things  as  are 
auxiliary  to  the  treatment  of  a  surgical  case,  (b)     He  may  charge  for 
puncturation,  scarification,  and  general  treatment  in  cases  of  dropsy,  (c) 
But  he  is  not  entitled,  whether  he  is  a  member  of  the  college  of  surgeons,  or 
whether  he  is  not,  to  charge  for  his  attendances  and  medicines  in  cases 
*Mch  come  properly  within  the  sphere  of  the  apothecary  unless  he  has 
&  certificate  from  the  apothecaries9  company.  He  has  no  right,  for  example, 
to  charge  for  medicines  furnished  to,  and  attendance  on,  a  patient  suffer- 
mg  from  typhus  fever,  which  cannot  be  considered  a  surgical  case,  (rf) 

Gaming  contracts  and  wagers. — By  the  recent  statute,  8  &  9  Vict.  c. 
*W,  it  is  enacted  (s.  18),  that  all  contracts  or  agreements,  whether  by 
P^ol  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and 
V°U>;  and  that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law 
or  equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  be 
w°u  upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of 
^y  person  to  abide  the  event  on  which  any  wager  shall  have  been  made. 

J0'  Qrmaire    t.    Le   Clerc   Bois   Valon,    2  (e)  Battersly  v.  Lawrence,  Car.  &  M.  279. 

VW.  143,  criticised,  by  Parke,  B.,  Cope  v.  (d)  Allison  v.    ffaydon,  1   M.  &  l\  588 ;  4 

™*foi<fr,  2M.4W.  159.  Bing.  619,  s.  c. 
V6)  Simpson  v.  Ralfe,  4  Tyr.  327. 
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But  it  is  provided,  that  the  enactment  shall  not  be  deemed  to  apply  to  I 
subscription  or  contribution,  or  agreement  to  subscribe  or  contribute, 
or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winn 
of  any  lawful  game,  sport,  pastime,  or  exercise."  This  statute  repc 
(s.  1)  so  much  of  33  Hen.  VIII.  c.  9,  as  makes  any  game  of  m 
skill,  such  as  bowling,  cloyshcayls,  half-bowl,  tennis,  or  the  like,  an  i 
lawful  game;  also  (s.  15)  the  whole  of  the  stat.  16,  Gar.  2,  c.  7,  respect 
gaming,  and  so  much  of  the  statute  9  Anne  c.  14,  as  was  not  altered 
5  &  6  Will.  IV.  c.  41.  It  prevents  the  winner  of  a  wager  from  recover 
the  money  won  by  him  from  the  loser,  and  also  from  recovering  moi 
deposited  in  the  hands  of  a  stakeholder  to  abide  the  event,  and  to  be  p 
to  the  winner,  but  it  does  not  prevent,  as  we  shall  presently  see,  the 
positor  from  repudiating  the  contract  and  recovering  back  his  depc 
before  the  event  has  happened  and  the  wager  has  been  decided  (posi 
4).  (e) 

Agreements  to  contribute  money  to  be  awarded  to  the  winner  Cj 
lawful  game, — If  two  persons  intending  to  run  a  horse-race  or  foot-ra 
against  each  other,  or  to  engage  in  any  lawful  game,  sport,  or  pastin 
severally  deposit  sums  of  money  or  stakes  in  the  hands  of  a  stakeholdi 
to  be  awarded  by  him  or  an  umpire  to  the  winner  of  the  race  or  game, 
action  may  be  maintained  by  the  winner  against  such  stakeholder  for  t 
recovery  of  the  stakes.  (/)  "  The  stakeholder  holds  the  money  as  agl 
for  the  winner,  and  when  the  winner  is  ascertained  by  the  result  of  t 
game  he  has  a  right  to  treat  the  stakeholder  as  having  gotten  into  1 
hands  money,  which  in  the  result  of  a  lawful  transaction,  turns  out 
belong  to  him,  the  winner."  (g)  But  if  a  bet  is  laid  by  the  one,  that 
will  beat  the  other  at  such  a  race  or  such  a  game,  and  the  amount  of  1 
bet  is  deposited  in  the  hands  of  the  stakeholder  to  be  awarded  to  1 
winner,  the  transaction  is  then  rendered  illegal  by  the  statute,  and 
action  can  be  maintained  against  the  stakeholder  for  the  recovery  of  t 
stakes.  (/*) 

Ijiwful  and  unlawful  games. — All  games,  both  of  chance  and  Skill,) 
lawful  at  common  law  if  fairly  played,  (?)  although  it  is  an  indlotal 
offence  to  keep  a  common  gaming  house,  (k)  Various  statutes,  howei 
have  been  passed  rendering  certain  classes  and  descriptions  of  games 
hazard  and  chance  illegal,  and  imposing  penalties  on  parties  playing 
them.     By  33  Hen.  VIII.  c.  9,  s.  12,  a  penalty  of  6s.  8d.  is  imposed  tij 

(e)  The  act  has  not  a  retrospective  operation,  (A)  Varneyv.  Hickman,  17  Law  J.,  C.  P.  ! 

Moore  v.  Durden,  12  Jur.  138.  Moore  v.  Durden,  12  Jurist,  Exch.  138. 

(/)  BaUy  v.  Marriott,  17  Law  J.,  C.  P.  4,  C.  (t)  Barjeau  v.  Walmsley,  2  Str.  1249.    & 

B.,  s.c.     Emery  v.  Richards,  14  Al.  &  W.  728,  bon  v.  Cotebach,  2  Ventr.  175.    Bulling  Y.  I 

15  Law  J.,  Exch.  49,  s.  c.  1  E*p.  235. 

(</)  Eolfe,  B.,  Appleyarth  v.  Colley,  10  M.  &  (*)  Rex  v.  Rogier,  2  D.  &  R.  431 ;  1  B.  6 

W.  733.    Bentinck  y  Connop,  5  Q.  B.  693,  8  &  272. 
9  Vict.  c.  109. 
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all  persons  playing  at  cards,  dice,  and  other  games  at  common  gaming 

houses,  and  by  12  Geo.  II.  c.  28,  s.  2,  the  games  of  the  ace  of  hearts, 

pharaoh,  basset,  and  hazard,   are  declared  to  be  games  or  lotteries  with 

cards  or  dice  within  the  meaning  of  the  provisions  of  the  acts  against 

lotteries,  and  all  persons  who  set  up,  maintain,  and  keep  such  games  are 

subjected  to  severe  penalties.     By  13  Geo.  II.  c.  19,  the  game  of  passage, 

and  all  other  games  with  one  or  more  dice,  or  with  any  other  instrument 

or  device  in  the  nature  of  dice,  having  figures  thereon  (back-gammon  and 

the  other  games  played  with  back-gammon  tables  only  excepted),  are  also 

to   be  deemed  games  or  lotteries  by  dice  within  the  statutes  prohibiting 

smch  pastimes,  and  imposing  penalties  upon  those  who  set  up  or  keep 

them.     And  by  18  Geo.  II.  c.  84,  penalties  are  imposed  upon  all  persons 

who  play  at  the  game  called  roulet,  or  roly-poly. 

Lotteries.— By  10  &  11  Wm.  III.  c.  17,  12  Geo.  II.  c.  28,  42  Geo.  III. 
e.  119,  and  1  &  2  Geo.  IV.  c.  120,  all  lotteries  are  prohibited  as  public 
nuisances,  and  parties  engaging  in  them  are  to  be  prosecuted  as  common 
rogues,  and  subjected  to  divers  penalties  and  forfeitures.  The  stat.  8 
Geo.  I.  c.  2,  s.  86,  further  imposes  penalties  upon  all  persons  who  set  up 
offices  under  the  denomination  of  sales  of  houses,  lands,  advowsons,  &c, 
guods,  or  other  things  for  the  improvement  of  small  sums  of  money ;  or 
expose  to  sale  houses,  lands,  &c,  by  lots,  tickets,  numbers,  or  figures,  or 
print,  or  advertise  schemes  for  advancing  small  sums  to  be  divided  into 
prizes. 

Where  a  horse-race  was  about  to  be  run,  and  certain  persons  paid  to 
the  defendant  a  subscription  of  1/.  each  upon  the  understanding  that  the 
defendant  was  to  pay  100/.  to  that  subscriber  whose  name  should  first  be 
drawn  out  of  a  box  next  after  the  name  of  the  horse  which  was  to  be 
placed  first  in  the  race,  it  was  held  that  the  transaction  was  a  lottery 
within  the  statutes.  (/) 

Exception  in  favour  of  art  unions. — But  the  stat  9  &  10  Vict.  c.  48, 
expressly  legalizes  all  associations  under  the  name  of  art  unions,  formed 
for  the  purchase  of  paintings,  drawings,  and  works  of  art,  to  be  after- 
wards allotted  and  distributed  by  chance  or  otherwise,  as  prizes  amongst 
tiie  members  or  subscribers,  provided  they  have  obtained  a  charter  of 
incorporation  (post,  ch.  4,  s.  1),  or  the  deed  of  partnership  or  other  install- 
ment constituting  the  association,  has  been  approved  by  a  committee  of  the 
pnvy  council,  and  provided  their  proceedings  are  carried  on  in  good  faith 
for  the  encouragement  of  the  fine  arts,  and  their  charter,  or  deed,  or 
lnstrument  of  association  has  not  been  revoked  or  annulled  by  the  crown 
«>r  misconduct  in  the  manner  provided  by  the  act. 

r  W  A  Upon  t.  tfutt,  1  C.  B.  974.     Homes  r.      B.  96.      Gaily  v.  Field,  ib.  408. 
****  ib.  624.    Joint  v.  Carter,  15  Law  J.,Q. 
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Horse-races,  steeple-chases,  and  foot-races,  are  lawful  games,  (tn) 

Promissory  notes,  bills  of  exchange,  and  mortgages  given  to  secure  f 
ment  of  money  won  by,  or  the  repayment  of  money  knowingly  lent  9 
playing  at  unlawful  games. — The  portion  of  the  statute  9  Anne  c 
which  was  altered  by  5  &  6  Will.  IV.  c.  41,  and  which  conseque 
remains  unrepealed  by  8  &  9  Vict.  c.  109,  s.  18,  is  that  portion  of  the 
section  which  enacts,  that  all  notes,  bills,  and  mortgages,  given  or  ent* 
into,  or  executed  by  any  persons  where  the  whole  or  any  part  of  the  4 
sideration  for  such  securities  is  money,  or  other  valuable  things  woi 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  any  other  gi 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  those  who  game, 
for  reimbursing  or  repaying  money  knowingly  lent  for  gaming  or  bett 
or  lent  at  the  time  or  place  of  play,  to  any  persons  gaming  or  bett 
shall  be  utterly  void.  This  section  was  altered  because  it  was  foun 
operate  with  great  severity  upon  the  bond  fide  holders  of  bills  and  n< 
which  had  their  origin  in  gambling  transactions  ;  and  it  was  enacted 
5  &  6  Wm.  IV.  c.  41,  that  such  notes,  bills,  or  mortgages,  should  noi 
absolutely  void,  but  should  be  deemed  and  taken  to  have  been  mi 
drawn,  accepted,  given  or  executed  for  an  illegal  consideration  only ;  the  c 
sequence  of  which  is,  that  bills  or  notes,  although  given  to  secure  paymen 
money  lost  at  play  at  unlawful  games,  are  still  void  as  between  the  origi 
parties ;  (/?)  and  all  persons  who  take  them,  with  notice  of  the  illegality 
the  consideration,  or  after  they  become  overdue ;  yet  they  are  good,  i 
may  be  sued  upon  by  every  person  to  whom  they  have  been  indorsee 
transferred  for  value  without  notice  of  the  illegality  of  the  considers 
upon  which  they  were  founded. 

Money  knowingly  lent  for  gaming,  or  to  be  employed  by  the  borro 
in  playing  at  cards,  or  dice,  or  any  game  of  chance  or  skill  in  a  comi 
gaming-house,  or  in  playing  at  the  games  of  hazard,  or  the  games  of 
ace  of  hearts,  pharaoh,  or  basset,  cannot  be  recovered  from  the  borro 
by  action  at  law,  as  the  lender  is  himself  a  party  to  the  violation  of 
statutes  prohibiting  such  games.  But  money  lent  to  play  at  whisl 
cribbage,  or  any  game  of  chance  or  skill  not  prohibited  by  act  of  Pai 
ment,  may  be  sued  for  and  recovered  from  the  borrower,  (o). 

Gaming  in  public  houses  and  billiard-rooms. — By  9  Geo.  IV.  c.  61 
21,  penalties  are  imposed  upon  all  publicans  licensed  under  that  act,  i 
shall  be  convicted  of  any  offence  against  the  tenor  of  the  license  giver 
the  act  which  provides,  that  they  shall  not  "  knowingly  suffer  any  unlai 
games,  or  any  gaming  whatsoever"  upon  their  premises.  If,  therefor 
licensed  publican  lends  money  to  a  guest  to  enable  the  latter  to  pla; 


(m)  Evans  v.  Pratt,  4  Sc.  N.  R.  392.     Batty      5  Q.  B.  731;  8  &  9 
v.  Marriott,  17  Law  J.,  C.  P.     A  pp  If  garth  v.  (n)  Cooke  v.  St  ra 

Volley,  10  M.  &  W.  723.     Oreville  v.  Chapman,  {o)  M'Kinnelt  v. 


Vict.  c.  109,  s.  15. 
afford,  13  M.  &  W.  379. 

AobiHton,  3  M.  A  W.  4: 
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skittles  in  his  public  house  or  premises,  the  money  so  lent  cannot  be 

recovered  by  action  at  law.Qp)     By  8  &  9  Vict.  c.  109,  ss.  10,  11,  every 

place  kept  for  public  billiard  or  bagatelle  playing  is  required  to  be 

licensed,  excepting  houses  or  premises  licensed  under  9  Geo.  IV.  c.  61, 

and  the  words  "  licensed  for  billiards,"  to  be  printed  near  the  door  on  the 

outside  of  the  house ;  and  in  case  of  neglect,  the  person  keeping  the 

billiard  or  bagatelle  table  is  subject  to  penalties,  and  may  be  proceeded 

against  as  a  common  gaming-house  keeper. 

WVagering  and  gaming,  policies  of  insurance. — In  order  to  put  down 

tbe  pernicious  practice  of  making  contracts  of  insurance  (post,  insurance) 

subservient  to  mere  gambling  speculations  on  the  part  of  persons  who, 

barring  no  interest  in  the  subject  matter  of  the  policy  effect  the  insurance 

fox  the  purpose  of  hazarding  money  upon  the  risks  and  contingencies  of 

mercantile  adventures,  and  sea  voyages,  and  the  uncertain  duration  of 

human  life,  it  is  enacted  by  19  Geo.  II.  c.  37,  s.  1,  that  no  assurance  shall 

be    made  by  any  person  on  any  ship,  or  on  any  goods  or  merchandize 

laden  on  board  thereof,  interest  or  no  interest,  or  without  further  proof  of 

interest  than  the  policy  or  by  way  of  gaming  or  wagering,  or  without 

benefit  of  salvage  to  the  assurer,  and  that  every  such  insurance  shall  be 

void  to  all  intents  and  purposes.     And  by  14  Geo.  III.  c.  48,  it  is  further 

enacted,  that  no  insurance  shall  be  made  on  the  life  of  any  person,  or  on 

*ny  other  event  wherein  the  person  for  whose  use  or  benefit,  or  on  whose 

account  such  policy  shall  be  made,    shall  have  no  interest  by  way  of 

gaxning  or  wagering.     It  is  essential,  therefore,  to  the  validity  of  every 

contract  of  insurance  that  there  be  a  bond  fide  substantial  interest  in  the 

Usurer,  reasonably  corresponding  in  value  and  importance  to  the  pecu- 

1*iajy  amount  insured. 

Whenever  the  contract  appears  to  have  been  entered  into  for  mere 

Bumbling  purposes  and  not  as  a  bond  fide  contract  of  indemnity  against  a 

*^al  risk  it  is  a  gaming  contract,  and  is  therefore  null  and  void  (q)  (post, 

13*suhable    interest).     In  the  case  of  a  life  policy,  the  insurer  must 

aave  a  pecuniary  interest  in  the  life  assured,  (r)  and  in  the  case  of  an  in- 

&Urance  upon  any  particular  contingency  or  event,  the  insurer  must  have 

a  pecuniary  interest  involved  in  the  event  at  the  time  of  the  making  of 

***e  policy.  Certain  persons  agreed,  in  consideration  of  a  premium  received 

®y  them,  to  pay  to  the  plaintiff  the  several  sums  of  money  placed  opposite 

t*)eir  respective  names  in  ca*e  certain  mining  shares  were  sold  at  a  certain 

P^ce  on  or  before  a  particular  day,  and  it  was  held  that  this  was  an  in- 

^^rance  upon  an  uncertain  event,  within  the  stat.  14  Geo.  III.  c.  48 ;  and 

t*  the  plaintiff  did  not  appear  to  be  the  holder  of  any  of  the  mining  shares 

rAp)  foot  j.  Bohr,  6  Sc  N.  B.  309;  5  M.  &     field,  Lewit  v.  Rucker,  2  Burr.  1167.    Kent  v. 
*■;  JW,  i.  c.  Bird,  Cowp.  583. 

W  Xowry  t.  Bourdieu,  Doug.  468.    Ld.  Mans-  (r)  Halford  v.  Kymer.  10  B.  &  C.  724. 
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at  the  time  he  effected  the  policy,  or  to  have  any  interest  in  the  event,  t 
insurance  was  void,  (s) 

Void  policies  of  insurance. — By  35  Geo.  III.  c.  63,  s.  11,  and  54  Geo.  I 
c.  144,  s.  4,  every  policy  of  insurance  is  declared  to  be  void  unless  the  pi 
raium  or  consideration  in  nature  thereof,  and  the  particular  risk  or  t 
venture,  the  names  of  the  subscribers  and  the  sums  insured  are  express 
in  or  upon  such  policy ;  and  also  the  name  of  the  ship  or  thing  insur 
the  names,  style,  or  firm,  of  one  or  more  of  the  persons  interested,  ox 
the  consignors  or  consignees,  or  persons  in  Great  Britain  receiving 
order  for,  or  effecting  the  insurance,  or  of  the  persons  giving  the  orders 
the  agent  employed. 

Wagering  and  gambling  in  the  funds  and  public  securities — Stoc 
jobbing,  fyc. — By  7  Geo.  II.  c.  8,  made  perpetual  by  10  Geo.  II.  c.  8,  it 
enacted,  that  all  contracts  upon  which  any  premium  shall  be  given  f 
liberty  to  put  upon,  or  deliver,  receive,  accept,  or  refuse  any  public  • 
joint-stock,  or  public  securities,  or  any  part,  share,  or  interest  thereii 
and  also  all  wagers  and  contracts  in  the  nature  of  wagers,  and  all  oo 
tracts  in  the  nature  of  puffs  and  refusals,  relating  to  the  then  present, 
future  price  or  value,  of  any  such  stocks  or  securities  shall  be  void ;  m 
all  premiums  or  sums  of  money  given  or  received  upon  such  contra 
shall  be  repaid  to  the  person  who  shall  give  or  pay  the  same,  and 
recovered,  together  with  double  costs  of  suit,  in  an  action  of  debt.  Pen 
ties  are  imposed  upon  all  persons  paying  or  receiving  money  for  the  eo 
pounding  of  differences  relating  to  the  non-delivery  of  stock  or  pub 
securities  or  the  non-performance  of  contracts  respecting  the  sale  and  < 
livery  of  stock,  unless  the  sales  have  been  effected  and  the  contracts  ma 
in  the  mode  pointed  out  by  the  statute  (ss.  6,  7).  All  contracts  also,  ma 
for  the  sale  or  transfer  of  any  public,  or  joint-stock,  or  other  public  sen 
rities  whereof  the  vendor  is  not  at  the  time  of  the  making  of  the  oonta 
possessed  or  entitled  to  in  his  own  right,  or  his  own  name,  or  in  the  na; 
of  a  trustee  to  his  use,  are  made  (s.  8)  null  and  void,  (t) 

Jobbing  in  foreign  stocks  and  funds  is  not  within  the  scope  and  pre 
sion  of  this  act  of  Parliament  (u) 

Money  lent  for  the  purpose  of  stock-jobbing,  and  settling  losses,  c 
compounding  differences  upon  stock-jobbing  transactions,  cannot  be 
covered  from  the  borrower  if  the  money  was  lent  with  a  full  knowledge 
the  object  to  which  it  was  to  be  applied,  and  for  the  express  purpose 
accomplishing  that  object,  (x) 

Of  the  partial  suspension  of  the  Usury  Laws. — By  2  &  8  Vict  c- 

(*)  Paterson  v.  Powell,  2  M.  &  Sc.  399,  9  N.  S.  732,  s.c.    EUworihy,  Cofc,2M.&^ 

Bing.  320,  8.  c.  Robson  v.  Fallow,  4  Sc.  43,  3  Bing.  N.  S.  * 

(0  Child  v.  Morley,  8  T.  R.  610.  Morgan  v.  Pebrer,  4  ib.  280,  3  Bing.  N.  8.  4 

(«)    Wells  v.  Porter,  3  Sc.  141,  2  Bing.  N.  S.  (*)  Cannan  v.  Bryce,  3  B.  &  Aid.  185. 
722,  8.  c.     OalcUy  v.  Rigby,  3  Sc  194,  2  Bing. 
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it  is  enacted,  that  no  bill  of  exchange  or  promissory  note  made  payable  at 
or  within  twelve  months  after  the  date  thereof,  or  not  having  more  than 
twelve  months  to  run,  nor  any  contract  for  the  loan  or  forbearance  of 
money  above  the  sum  of  10/.  shall,  by  reason  of  any  interest  taken  thereon 
or  secured  thereby,  or  any  agreement  to  pay  or  receive,  or  allow  interest 
in  discounting,  negotiating,  or  transferring  any  such  bill  or  note  be  void ; 
nor  shall  the  liability  of  any  party  thereto,  nor  the  liability  of  any  person 
borrowing  money  assured  be  affected  by  any  statute  or  law  in  force  for 
the  prevention  of  usury.  But  it  is  provided  that  nothing  therein  con- 
tained, shall  extend  to  the  loan  or  forbearance  of  money  upon  security 
of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest 
therein,  or  affect  or  alter  the  acts  concerning  pawnbrokers  (post,  ch.  7,  s. 
3.)  This  act  is  at  present  to  continue  in  operation  until  January  1st, 
1851.  (8  &  9  Vict  c.  102.) 

Jjhms  secured  on  landed  property  consequently  are  regulated  by  the 
provisions  of  12  Anne  c.  16,  s.  2,  whereby  it  is  enacted,  that  no  person 
shall  take  upon  any  contract  for  loan  of  money,  wares,  merchandizes, 
more  than  51.  for  the  forbearance  of  100/.  for  a  yeai;  and  so  after  that  rate 
for  a  greater  or  lesser  sum,  and  for  a  longer  or  shorter  period;  and  that 
all  bonds,  contracts,  and  assurances  for  the  payment  of  money  lent  upon 
uatuy,  whereupon  or  whereby  there  shall  be  reserved  or  taken  above  five 
Pounds  in  the  hundred  shall  be  utterly  void,  (y)     In  order  to  bring  a  loan 
<*f  Money  within  the  proviso  and  exception  of  the  recent  statute  of  Victoria, 
•^d  subject  it  to  the  operation  of  the  statute  of  Anne,  it  must  be  shown 
*****  the  advance  of  money  was  made  on  the  faith  of  a  deposit  of  title 
^©ds,  or  that  the  repayment  of  it  was  secured  by  mortgage  of  lands  or 
•dements,  {post,  ch.  7,  s.  2,)  or  by  some  direct  charge  upon  specific 
^ded  property,  (z)     It  is  not  sufficient  to  show  that  the  loan  was  accom- 
panied by  the  execution  of  a  deed  or  instrument,  through  the  medium  of 
w«ich  the  lands  of  the  borrower  might  ultimately  become  charged  with  the 
^tot  incurred  in  contracting  the  loan.     Thus,  if  money  is  borrowed  at 
^Otfe  than  5/.  per  cent,  interest,  and  a  warrant  of  attorney  is  given  as  a 
security  for  the  loan  authorizing  the  lender  forthwith  to  enter  up  judg- 
ment for  the  amount  borrowed ;  but  providing  that  execution  shall  not 
^e  upon  such  judgment  until  default  has  been  made  by  the  borrower  in 
^payment  of  the  loan  at  an  appointed  period,  the  loan  is  not  a  loan  upon 
*ta  security  of  lands  and  tenements,  &c,  within  the  meaning  of  the  pro- 
*****  in  the  act,  although  the  judgment,  when  duly  entered  up  and  regis- 
tered, Will  be  a  charge  upon  the  lands  of  the  borrower,  (post,  ch.  7,  s.  1.) 

(y)    TkSbault    ?.    Gibson,  12  M.  &   W.  96.  (*)   Wathbonm  v.  Burrows,  1  Webb.  Huri.  & 

^MWoHfwy.  Burrows,  1   Webb.  Hurl.  &  Gord.      Oord.  107. 
,07>l6UwJ.,Exch.  266,8.  c. 
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But  whenever  there  is  a  direct  charge  upon  land,  securing  the  rep 
of  the  money  advanced,  the  contract  is  within  the  usury  laws,  (a) 

If  the  title  deeds  of  an  estate  are  deposited  by  the  borrowe 
hands  of  the  lender  as  a  security  for  the  repayment  of  the  mo 
vanced,  the  loan  is  a  loan  upon  the  security  of  landed  property,  ir 
as  the  deposit  of  the  deeds  creates  an  equitable  mortgage  upon  th 
(post,  ch.  7,  s.  2),  and  gives  the  lender  a  lien  in  equity  thereoi 
amount  of  the  loan.  No  more  than  51.  per  cent,  interest,  conse 
can  lawfully  be  taken  when  the  loan  is  made  upon  the  security  oi 
deposit,  (b)  If  money  is  advanced  at  more  than  5/.  per  cent,  inter 
the  borrower  gives  his  promissory  note  for  its  repayment  and  at  t 
time  deposits  a  lease  or  the  title  deeds  of  an  estate  in  the  hand 
lender,  it  is  a  question  for  a  jury  to  determine  whether  the  moi 
advanced  upon  the  security  of  the  note  alone,  or  on  the  security  oi 
posit  of  the  lease,  or  of  the  deeds  as  well  as  of  the  note.  In  the  < 
the  contract  will  be  valid ;  in  the  other  it  will  be  illegal  and  void,  i 
secured  by  a  charge  on  land,  (c)  If  the  deposit  is  valid  at  the  t 
made,  it  will  not  be  invalidated  by  subsequent  usurious  transact 
tween  the  parties,  (d) 

A  fair  compensation  for  trouble  incurred  by  the  lender  in  effec 
loan  and  obtaining  proper  security  for  its  repayment,  in  addition  t< 
cent,  interest  upon  the  money  advanced,  will  not  render  the 
usurious ;  but  if  no  trouble  has  been  incurred,  and  the  compensa 
mere  pretext  to  obtain  an  increased  rate  of  interest,  the  contrac 
void,  (e) 

Sales,  leases,  transfers,  and  assignments,  made  to  cover  v 
charges  upon  realty,  are  illegal  and  void.  The  courts  will  u  \ 
the  external  covering  to  get  at  the  real  import  of  the  transaction 
that  is  tainted  with  usury,  the  contract  will  be  void."  (/)  If  a 
bargain  and  sale  of  an  estate,  or  any  grant,  assignment,  or  con 
of  realty  made  in  consideration  of  money  paid  by  the  grant* 
tains  a  proviso  for  the  redemption  of  the  property  granted  or  sc 
accompanied  by  a  separate  instrument  conceding  to  the  vendor  or 
a  right  to  repurchase  the  estate,  or  to  have  a  reconveyance 
made  to  him  upon  certain  terms  and  conditions,  (g)  the  transact 


(a)  Lane  ▼.  Horlock,  16  Law  J.,  Q.  B,  87,  4 
Dowl.  &  Lowndes,  408.  Wiihey  v.  GilHard,  ib. 
424.  Connop  v.  Meak*y  2  Ad.  &  E.  326,  4  N.  & 
M.  303,  s.  c. 

(6)  Hodgkinson  r.  Wyatt,  4  Q.  B.  749. 

(c)  Berrington  v.  Colli*,  7  Sc.  302,  5  Bing.  N. 
C.  332.  Lane  v.  Horlock  4  D.  &  L.  423,  16 
Law  J.,  Q.  B.  87,  s.  c. 

(<*)  Bell  ▼.  Coleman,  2  C.  B.  284  ;  15  Law  J., 
Exch.  8. 


(e)  Palmer  v.  Baler,  1  M.  &  S.  56. 

(/)  Floyerv.  Edwards,  Cowp.  114 
clair  v.  Steavenson,  10  Moore,  54, 2  Bin 
Pike  v.  Ledwell,  5  Esp.  166.  White 
5  D.  &  R.  110,  3  B.  &.  C.  273,  •.  c 
y.  Hutchinson,  2  Ad.  &  E.  12.  T 
Allenborough,  4  M.  &  P.  724.  Ena\ 
pin,  5  Moore,  588. 

(g)  Roberts  v.  Trenayne,  Cro.  Jas.  5< 
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principle  a  loan  of  money  upon  security  of  landed  property,  (A)   and  is 
tantamount  to  a  mortgage  (post,  ch.  7,  s.  2).     It  is  a  question  of  fact, 
"however,  for  a  jury  to  determine  whether  the  parties  intended  to  effect  a 
band  fide  purchase  and  sale,  or  whether  they  intended  to  effect  a  loan  of 
money,  (*')     If  upon  the  sale  of  an  estate  it  is  agreed  that  the  purchase- 
money  shall  be  paid  by  instalments  with  interest  at  61.  per  cent.,  the 
contract  is  not  necessarily  usurious,  as  the  payments  reserved  under  the 
name  of  interest,  may  in  substance  be  part  of  the  purchase-money ;  and  if 
the  transaction  appears  to  be  a  bond  fide  contract  of  purchase  and  sale 
and  not  a  loan,  it  does  not,  of  course,  come  within  the  provision  of  the 
usury  laws,  (k) 

Usurious  rent-charges  and  annuities. — The  purchase  and  sale   of  an 
annual  rent-charge,  payable  for  a  term  of  years,  may  be  a  mere  cloak  or 
pretext  for  the  covering  of  an  usurious  loan  secured  upon  landed  property ; 
and  if  such  appears  to  be  the  case,  the  contract  will  be  illegal  and  void. 
If  a  sum  of  money  is  advanced  on  the  one  side,  and  an  annual  rent-charge 
to  be  paid  for  a  term  of  years  certain  is  granted  on  the  other,  and  the 
rent-charge  taken  in  connexion  with  the  length  of  the  term  for  which  it  is 
granted  will  have  the  effect  of  paying  to  the  grantor  more  than  he  originally 
advanced  with  lawful  interest,  the  transaction  is  in  principle  usurious  and 
void  (/)     "  How,  in  its  essence,  in  its  substance,"  observes  Vice-Chan- 
cellor Knight  Bruce,  "does  such  a  dealing  differ  from  a  mere  loan  of 
money  at  interest,  when  the  contract  is,  that  the  principal  shall  be  repaid 
D7  certain  fixed  annual  instalments,  extending  over  an  agreed  number  of 
years,  each  instalment  being  accompanied  with  the  interest  due  on  the 
P^cipal  for  the  time  being,  (in) 

A  court  of  common  law  will  not,  however,  it  seems,  take  judicial  notice 
°f  the  contract,  being  usurious  on  the  face  of  it,  but  will  leave  it  as  a 
<P*estion  of  fact  for  a  jury  to  determine  whether  it  amounts  to  a  fair  and 
°°*&  fide  purchase  of  an  annuity,  or  whether  it  is  a  mere  cloak  or  device 
*°  cover  an  usurious  loan  to  be  charged  on  realty.     Thus,  where  a  decla- 
ra6on  in  debt  set  forth  an  indenture  made  between  the  plaintiff  and  de- 
fendant, whereby  the  defendant,  in  consideration  of  200/.,  granted  to  the 
Pkintiff,  his  executors,  &c,  a  rent-charge  of  20/.  per  annum,  to  be  issuing 
***d  payable  out  of  certain  lands,  messuages,  &c,  and  to  be  received  and 
**°lden  by  the  plaintiff  for  the  term  of  sixty  years ;  and  there  was  a  de- 
^Urxer  to  the  declaration,  on  the  ground  that  the  contract,  as  set  forth 
therein,  was  upon  the  face  of  it  usurious ;  the  court  held  that  it  could  not 

»>  Dot  t.  Chambers,  4  Campb.  4.  Finch.  Cro.  Eli*.  27.    Fereday  v.  Wighiwick,  1 

„      >  Dot  t.  Oooch,  8  B.  &  Aid.  664.     Doe  t.  Buss.  <Sc  M.  45.     Chillingworth  v.  Chillingworth, 

**7>Wm,  Holt,  N.  P.  C.  295.  8  Sim.  404. 

*  V*)  Bettor.  Bidoood,  7  B.  &  C  453;  1H.&  («)  Belcher  t.   Vardon,  2  Coll.  Ch.  C.  173, 

*•*«,  •.  c.  174. 
\*)  JVii<**i  cue,  2  And.  121.      TanJUld   v. 


126 


FRAUDULENT   CONTRACTS. 


take  judicial  notice  that  the  money  ultimately  received  would  € 
principal  and  legal  interest ;  but  that  a  jury  must  determine  w 
transaction  was  or  was  not  a  cloak  or  device  to  evade  the  usury  1 
If  the  rent  charge  is  to  be  paid  only  during  the  life  of  the  j 
some  third  party,  and  not  for  a  term  of  years  certain,  no  qu< 
arise  as  to  its  legality  or  illegality  under  the  usury  laws.  Tl 
ground  whatever  for  treating  a  payment  of  money  for  a  rent  chai 
or  lives  as  a  loan,  inasmuch  as  there  is  no  promise  of  repayment 
whole  amount  is  hazarded  upon  the  life  of  the  grantee  or  other 
may  be  lost  without  producing  any  return  whatever,  (o)   (post,  c 


SECTION  III. 


INVALIDITY   OF  CONTRACTS   BY   REASON   OF   FRAUD   AND    DEI 


Fraud  and  deceit  as  between  parties  to  contracts  inter  se.— 
tract  has  been  obtained  by  fraud  or  deceit  all  those  of  the  c 
parties  who  have  been  parties  or  privies  to  the  fraud,  will  not  t 
to  sue  upon  the  contract.  Fraud  may  consist  either  in  a  wilful 
sentation,  or  an  intentional  concealment  (a)  by  one  contract 
of  circumstances  material  to  be  known  to  the  other,  and  whicl 
good  faith  to  have  been  disclosed  or  correctly  stated.  A  mere  mi 
tation  or  false  statement,  not  amounting  to  a  warranty,  is  not  frauc 
will  not  vitiate  a  contract,  unless  it  was  known  to  be  untrue  at  the  1 
made,  and  there  was  consequently  an  intention  to  deceive  on  : 
the  person  making  it,(c)  but  if  the  representation  or  statement  $ 
a  warranty  of  the  fact  stated,  and  is  untrue,  it  is  fraudulent  in  < 
tion  of  law,  whether  there  was  knowledge,  or  want  of  knowlei 
untruth,  on  the  part  of  the  person  making  it.  "  The  warranty  ii 
which  deceives  the  party  who  relies  on  it,  and  is  thereby  put  off 
If  the  warranty  be  the  material  averment  it  is  sufficient  to 
broken  to  establish  the  deceit."  (d)     If  a  watchmaker  warrants  i 


(n)  Ferguson  r.  Sprang,  1  Ad.  &  E.  579. 
Marsh  v.  Mariindale,  8  B.  &  P.  159. 

(o)  Fountain  v.  Chymes,  Cro.  Jas.  252 ;  1 
Bulstr.  86,  b.  c.  Murray  y.  Harding,  3  Wils. 
890 ;  2  W.  Bl.  859,  s.  c.  Holland  v.  Pelham,  1 
Cr.  &  J.  579.  Ex  parte  Nash,  4  M.  &  P.  795  ; 
7  Bing.  150,  8.  c.  Flight  t.  Chaplin,  2  B.  & 
Ad.  112.    Downes  t.  Green,  12  ML  &  W.  490. 

(a)  Carter  v.  Boehm,  3  Burr.  1909.  Hilly. 
Gray,  1  Stark.  484.  Bowles  v.  Stewart,  1  Sch.  & 
Let  209.  Lindenau  v.  Dtsborough,  8  B.  &  C. 
592.  Dolus  mains  est  oninis  machinatio,  calliditas, 
fallacia,  ad  circumreniendum,  raUeodum  decipien- 


dum  aliquem  adhibita.  Dig.  lib.  4  1 
2. 

(c)  Early  ▼.  Garrett,  9  B.  &  C. 
R.  €87,  s.  c.  Ormrod  ▼.  Huth,  14 
Cornfoot  v.  Fov>ke>  6  M.  &  W.  35 
Evans,  5  Q.  B.  829.  Fuller  t.  Wx 
58.  Williamson  v.  Allison*  2  Eas 
lings  v.  Bell,  \  C.  B.  959.  Shrewsb 
2  M.  &  Gr.  475 ;  2  Sc.  N.  B.  588, 

(cQ  Lord  Kllenborough,  2  Bast, 
v.  Keys,  12  ib.  637,  638.     Taylor 
M.  &.  W.  415.    Cave  ▼.  Coleman, 
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o  ^rell,  or  a  horsedealer  warrants  his  horse  to  be  sound,  or  quiet  and  free 
roin  vice,  or  a  wine-merchant  warrants  his  claret  to  be  in  a  fit  and  proper 
t&te  for  exportation,  or  a  copper-manufacturer  warrants  his  copper  to  be 
it  for  sheathing  vessels,  and  a  purchaser  buys,  upon  the  faith  of  the 
warranty,  and  then  finds  that  the  watch  will  not  go,  (e)  or  that  the  horse 
s  unsound  or  vicious,  (f)  or  that  the  claret  turns  sour,(^r)  or  that  the 
sopper  is  unfit  for  sheathing  his  vessel;  (h)  this  is  a  fraud,  although  neither 
the  watchmaker,  the  horse-dealer,  nor  the  copper-manufacturer,  was  aware 
of  the  fact  at  the  time  he  gave  the  warranty. 

Representations  amounting  to  a  warranty. — "  If  parties  are  dealing  for 
a  horse,  and  the  seller  says  you  may  depend  upon  it  that  the  horse  is  per- 
fectly free  from  vice,  that  is  a  very  sufficient  warranty,  though  the  word 
warrant  was  not  used."  (t)     If  the  purchaser  of  a  horse  tells  the  vendor 
in  a  letter,  "  you  represented  the  horse  to  me  as  a  five  year  old,"  and  the 
defendant  answers,  "  the  horse  is  as  I  represented,"  this  is  evidence  from 
which  a  warranty  may  be  inferred. (A:)      Many  representations    and 
descriptions  of  the  subject  matter  of  a  contract  are  of  such  a  nature  and 
have  been  made  under  such  circumstances,  that  the  party  making  them 
may  fairly  be  considered  to  warrant  or  vouch  his  knowledge  of  their  truth 
and  accuracy,  so  as  to  be  estopped  from  afterwards  setting  up  his  want  of 
knowledge.     If  the  means  of  information  are  peculiarly  within  his  reach, 
*nd  he  pretends  to  have  informed  himself  upon  the  subject,  and  to  know 
all  about  it,  when  in  truth  he  knows  nothing  at  all  about  it,  he  does  in 
reality  wilfully  make  a  representation  which  he  knows  to  be  false,  and  is 
u  principle  guilty  of  wilful  deception  and  fraud.     "  The  fraud  consists  in 
•tterting  positively  his  knowledge  of  that  which  he  did  not  know."  (/) 
Thus,  where  the  vendor  of  a  ship  published  a  written  description  of  the 
Te**el  which  represented  the  hull  to  be  nearly  as  good  as  when  launched, 
whereas  it  was  worm-eaten  and  unseaworthy,  and  the  keel  was  broken, 
*&&  it  appeared  that  the  vendor  had  caused  the  description  to  be  written 
•nd  circulated,  without  having  examined  the  bottom  of  the  vessel,  and 
1ri4out  knowing  whether  the  description  was  true  or  false,  and  the  vessel 
**•  afloat  and  the  hull  covered  with  water,  so  that  the  purchaser  had  no 
1B6aas  of  examining  the  hull  himself,  it  was  held  that  the  vendor  must  be 
00n*idered  to  have  warranted  the  fact  to  be  as  he  asserted,  and  that  his 
**^t  of  knowledge  constituted  a  positive  fraud.  "  If  he  made  the  represen- 
^oa,"  observes  Lord  Mansfield,  "  not  knowing  at  the  time  whether  it  was 
"^  or  false,  it  is  a  fraud,  if  in  point  of  fact  it  turns  out  to  be  false.     It  is 


11  **aOac$  t.  Jarman,  2  Stark.  162.  R  2. 


C.4  \»^awu  Jj0/Bl  146#     Gr"ham  y-  Po*to*>  2  (*)  Salmon  v.  Ward,  2  C.  &  P.  211. 

'/ .  \lJ^'  W  ^i0r^  Kenyon,  Haycrajl  ▼.  Creasy,  2  East, 

gj  ^Uituuon  r.  Allison,  2  East,  446.  103,  104.    Lord  Abinger,  Ntoens  r.  Heyworth, 

g-W  *#omi  v.  Bright,  M.  &  P.  173;   5  Bing.  10  M.  &W.  155.    MacdowaUy.Fraser,!  Doug. 

(a  •«•  259.    Fitzherberi  t.  Mather,  1  T.  E.  15.     Wit- 

v '  «*d  Tenterden,  Cave  r.  Coleman,  8  M.  &  son  v.  Short,  12  Jur.  Ch.  304. 
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equally  false  and  fraudulent  for  a  man  to  affirm  his  knowledge  of  that  of  whL 
he  knows  nothing,  as  to  aver  that  to  be  true  which  he  knows  is  not  true."(fl 
If  a  jeweller  represents  a  piece  of  crystal  to  be  a  diamond,  oi>  a  commi 
stone  to  be  a  bezoar  stone,  this  would  now  be  considered  to  amount  to 
warranty  of  the  fact  to  a  purchaser,  and  the  jeweller  would  be  responrib 
accordingly,  whether  he  knew  the  representation  to  be  true  or  false.  (») 

If  the  vendor  of  a  house,  or  of  the  goodwill  of  a  business,  affirms  th 
rent  or  the  profit  of  the  business  to  be  180/.  per  annum,  whereas  it  is  bi 
50/.  per  annum,  or  represents  the  business  done  on  the  premises  to  t 
greater  than  it  really  is,  and  so  induces  the  purchaser  to  give  more  tha 
the  house  or  the  goodwill  is  worth,  this  is  a  fraud  upon  the  purchase 
although  the  statement  may  have  been  the  result  of  mistake,  because  tl 
amount  of  the  rent,  or  of  the  annual  profit  of  the  trade,  lies  peculiar] 
within  the  private  knowledge  of  the  vendor,  (o)  He  is  presumed  to  wa 
rant  his  knowledge  of  the  fact,  and  it  is  his  want  of  knowledge  which  coi 
stitutes  the  fraud.  It  must  be  imputed  to  him  that  he  knew  the  fact,  ax 
whether  he  did,  or  not,  is  of  no  matter,  "  he  undertook  to  know,  by  unde: 
taking  to  give  the  description."  (p)  "  The  only  thing,"  observes  Powel 
J.,  in  the  report  of  the  case  as  to  the  rent,  (Raym.  1120,)  "that  sticks  wit 
me  is,  that  the  vendee  might  have  inquired  into  the  rents.  But  then  1 
that  it  may  be  answered  that  the  tenants  mignt  have  combined  with  tt 
landlord,  under  whose  power  they  frequently  are,  and  have  mis-informe 
and  so  cheated  him."  A  purchaser  of  a  house  gave  7350/.  for  the  hous 
upon  the  faith  of  letters  from  the  vendor  stating  that  "  the  house  was  in  i 
good  a  state  as  not  to  require  any  repairs  whatever,"  whereas  the  how. 
was,  at  the  time  the  letters  were  written,  affected  with  the  dry  rot,  and  t2 
floors  gave  way  shortly  after  the  purchaser  took  possession  of  it,  and. 
was  held  that  this  amounted  to  a  fraud  in  contemplation  of  law,  and  th 
the  vendor  was  responsible  to  the  purchaser  for  such  a  sum  as  would  p 
the  house  into  the  state  he  had  represented  it  to  be  in.  (q) 

But  there  is  no  warranty  of  the  party's  knowledge,  or  of  the  fact  bei. 
as  it  is  stated  to  be,  if  the  representation  is  made  concerning  some  matt: 
the  knowledge  of  which  lies  as  much  within  the  power  of  the  one  party 
the  other,  and  its  correctness  or  incorrectness  may  be  ascertained  by.  1 
party  interested  in  knowing  the  truth  by  the  exercise  of  ordinary  inqim 
and  diligence,  and  the  representation  is  not  made  for  the  purpose  of  thrc 
ing  the  latter  off  his  guard  and  preventing  him  from  making  those 

(m)  Schneider  v.  Heath,  3  Campb.  508.    Paw  v.  Paul,  1  0.  B.  810.    Dobell  v.  Steven*,  5  J 

ton,  t.  WaUon,  Cowp.  788.    Best,  0.  J.,  Adam-  B.  490 ;  8  B.  &  C.  628.     Taylor  v.  Green,  * 

ton  v.  Jarvis,  4  Biiig.  78.    Langridge  v.  Levy,  2  &  P.  319. 
M.  &  W.  519  ;  4  M.  &  W.  337,  s.  c  (/>)  Lord  Thurlow,  Calverley  ▼.  Williams, 

(»)  Chandelorv.  Lopus,  Cro  Jac.  4,  and  the  Yes.  junr.  211.    Stevens  ▼.  Adanuon,  1  0* 

note  1,  Smith's  leading  cases,  77,  78.  422. 

(o)  Risney  v.  Setoy,  1  Salk.  211.     Mummery         (q)  Grant  v.  M%nt,  Coop.  Ch.  C.  178. 
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quiries  and  examinations  which  every  prudent  person  ought  to  make,  (r) 

Thus,  where  a  house  was  represented  as  a  residence  fit  for  a  respectable 

family,  the-  court  said  the  purchaser  might  have   seen   the  house   and 

judged  for  himself,  and  he  could  not  complain  that  the  house  did  not 

answer  the  description  when  ordinary  diligence  would  have  enabled  him 

to  make  sure.     It  was  merely  a  puff,  (s)     If  the  party  has  not  in  any  way 

been  deceived  by  the  misdescription,  he  cannot  avoid  the  contract  on  the 

ground  of  fraud.     Thus,  where  an  estate  was  described  as  being  within  a 

ring-fence,  but  did  not  answer  the  description,  and  it  appeared  that  the 

purchaser  had  gone  over  the  estate  before  he  entered  into  the  contract ; 

that  he  had  lived  in  the  neighbourhood  all  his  life,  and  must  have  known, 

at  the  time  he  made  the  bargain,  whether  the  property  did,  or  did  not  lie 

within  a  ring-fence,  it  was  held  that  he  could  not  get  rid  of  his  bargain  on 

account  of  the  misdescription,  as  it  was  quite  clear  he  had  not  in  reality 

been  deceived  by  it  (/)     So  when  a  general  warranty  is  given  on  a  sale, 

defects  which  were  apparent  at  the  time  of  the  making  of  the  bargain,  and 

were  known  to  the  purchaser,  cannot  be  relied  on  as  a  subject  of  fraud 

and  deceit  (u)     "  If  one  sells  purple  to  another,  and  saith  to  him,  this  is 

*carlet9  the  warranty  is  to  no  purpose,  for  that  the  other  may  perceive  this, 

and  this  gives  no  cause  of  action  to  him.     To  warrant  a  thing  that  may  be 

perceived  at  sight  is  not  good."(.r) 

A  representation,  moreover,  frequently  amounts  to  a  mere  statement  of 

the  party's  own  opinion  and  belief  upon  a  matter  concerning  which  the 

other  contracting  party  is  to  exercise  his  own  judgment,  and  does  not 

^ount  to  a  positive  affirmation  or  statement  of  a  fact.     Thus,  if  the 

vendor  of  a  picture  states  it  to  be  the  work  of  a  particular  artist,  it  is 

^Ways  a   question  for  the    jury   to   determine   whether  the   statement 

Counted  to  a  mere  expression  of  the  vendor's  own  opinion  and  belief 

upon  a  matter  concerning  which  the  buyer  was  to  exercise  his  own  judg- 

naent>  or  whether  it  was  understood  to  be  a  positive  affirmation  or  warranty 

°*  the  fact  (y)     A  description  in  an  invoice  of  goods  sold,  is  evidence 

**°m  which  a  jury  may,  if  they  think  fit,  infer  a  warranty  that  the  goods 

should  be  of  the  description  mentioned  in  such  invoice,  (z)     It  is  not 

e*ery  wilful  false  statement,  moreover,  made  with  full  knowledge  of  its 

falsehood,  that  will  amount  in  judgment  of  law  to  a  fraud,  so  as  to  vitiate  a 

contract,  and  deprive  the  party  of  his  right  to  enforce  it.     The  ordinary 

W  Attoood  t.    Small,    6   CI  &  Fin.    888.  Merrell,  8  Bulstr.  95. 

^pAo*  ▼.  ShOlito,  7  Bear.  146.  (y)  Jendwine  v.  Slade,  2  E»p.  572.    Lomi  t. 

W  Hagtnni*  t.  FaUon,  2  Moll.  561.  Tucler,  4  C.  &  P.  15.     De  Sewtianberg  v.  Buck- 

J®  tyer  t.  Hargrave,  10  Ves.  505.     Coven  v.  anan,  5  C.  &  P.  343.     Power  v.  Bar  ham,  4  Ad. 

(*?*>  1  E«p.  290.  &  E.  473 ;  6  N  &  M.  62 ;  7  C.  &  P.  856,  s.  c. 

{*)  Afargttson  t.  Wright,  5M.  &  P.  610 ;  7  Chandelor  v.  Lop  us,  Cro.  Jac.  4.     Dunlop  t. 

°M-  603 ;  1  M.  St  Be.  622 ;  8  Bing.  454,  8.  c  Waugh,  Peake,  167. 

M  £  Tr"*«*>  1  &*.  102.  (z)  Bridge  ▼.  Wain,  1  Stark.  504. 

**J  Uodderidge  and  Hanghton,  J*s,    Baity  v. 
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praise  or  commendation,  for  example,  bestowed  by  a  vendor  on  the  wai 
he  sells,  though  embodying  statements  of  fact  known  by  the  party  maki 
them  to  be  not  strictly  true,  does  not  vitiate  the  contract  of  sale.  Thi 
where  a  piece  of  meadow  land  imperfectly  watered,  was  described  bj 
vendor  as  "  uncommonly  rich  water-meadow,"  it  was  held  that  this  * 
not  such  a  misrepresentation  as  invalidated  the  contract,  (a)  So  where 
leasehold  estate  was  represented  to  be  nearly  equal  to  freehold,  being  i 
newable  upon  a  small  fine,  whereas  the  fine  was  a  large  one,  it  was  he 
that  this  was  not  such  a  misrepresentation  as  avoided  the  contract  (ft) 

The  misrepresentation  must  also  be  made  concerning  some  matter  vc 
material  to  the  value  of  the  contract,  so  that  there  may  be  fair  ground  " 
thinking  that  the  contract  would  never  have  been  entered  into  if  the  fa. 
statement  had  not  been  made.  De  minimis  non  curat  lex,  and  therefc 
if  a  man  represents  his  house  to  be  in  good  repair,  and  a  few  tiles  are 
the  roof,  or  two  or  three  of  the  joists  under  the  floor  near  the  damp  grou 
are  rotted  with  the  damp,  or  a  pane  of  glass  is  broken  in  a  garret  wind< 
such  trifling  defects,  to  use  the  language  of  Lord  Kenyon,  "  are  mi 
bagatelles?  and  afford  no  evidence  of  mala  fides.  (As  to  misdescripti 
of  realty,  see  further,  post,  ch.  6,  s.  1.)  If  the  vendor  of  a  horse  affin 
that  the  horse  is  sound,  and  that  he  has  brought  it  from  some  pardcul 
place,  or  that  it  was  last  the  property  of  a  particular  individual,  and  tt 
horse  answers  the  affirmation  or  warranty  as  to  its  soundness,  the  salewi 
not  be  invalidated  by  proof  of  the  falseness  of  the  affirmation  as  to  tt 
place  from  whence  the  animal  came,  or  as  to  who  was  its  last  owner,  m 
less  it  plainly  appears  that  the  fact  materially  affected  its  value  in  the  eyi 
of  the  purchaser,^)  and  induced  him  to  give  a  higher  price. (a?) 

To  all  trifling  and  unimportant  representations  not  seriously  affectir 
the  value  of  the  contract,  and  to  all  affirmations  of  matters  of  opinion  an 
judgment  not  amounting  to  positive  statements  of  fact,  or  express  wairai 
ties,  the  maxim  of  caveat  emptor  must  apply  ;(e)  for  whilst  we  ought  nc 
on  the  one  hand,  to. suffer  plain  dealing,  simplicity,  and  good  faith  to  b 
come  a  prey  to  double  dealing  and  treachery,  so,  on  the  other  hand,  v 
ought  not  readily  to  annul  contracts  because  every  thing  has  not  bee 
conducted  within  the  bounds  of  a  perfect  sincerity. (f)  "Nothing  tr 
what  is  plainly  injurious  to  good  faith  ought  to  be  considered  as  a  first, 
sufficient  to  impeach  a  contract,  dolum  non  nisi  perspicuis  indiciis  probe 
convenit."(<7) 

Of  the  authentication  and  proof  of  warranties  and  false  and  fraud 
lent  representations. — It  has  been  held  that  a  warranty  made  orally  * 

(a)  Scott  v.  Hanson,  1  Sim.  13.  (e)  Lowndes  v.  Lane,  2  Cox,  363.      Verne* 

(b)  Fenton  v.  Browne,  14  Ves.  144.     Trower  v.      Keys,  12  East,  632. 

Newcomer  8  Mer.  704.  (/)  Domat,  liv.  1,  tit  18,  ft.  III.  2. 

(c)  Geddes  v.  Pennington,  5  Dow.  163, 164.  (g)  Poth.  Obligations,  No.  80. 
(rf)  Hill  r.  Gray,  1  Stark.  484. 
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the  completion  of  a  written  contract  of  sale,  cannot  be  introduced  as  part 
of  the  contract  if  the  contract  itself  is  silent  as  to  the  fact  of  the  war- 
ranty, as  it  is  a  rule  of  law,  as  we  shall  presently  see,  (post,  ch.  19,  s.  1,) 
th&t  oral  evidence  shall  not  be  given  "  to  superadd  any  term  to  a  written 
agreement*  for  it  would  be  setting  aside  all  written  contracts,  and  render- 
ing- them  of  no  effect."  (A)    But  although  a  warranty  cannot  be  superadded 
to     a  written  contract  by  oral  testimony,  yet  if  it  can  be  shown  that  the 
con. tract  was  induced  by  an  oral  warranty  made  by  one  of  two  contracting 
pajrties,  which  was  false  to  the  knowledge  of  the  party  making  it,  and  was 
**Mde  for  the  purpose  of  Growing  the  oLr  contrLbg  party  off  his  guard, 
aa<3  fraudulently  obtaining  his  consent  to  the  bargain,  this  is  a  circum- 
stcfcxioe  altogether  collateral  to  the  contract,  and  the  proof  it  by  oral  testi- 
mony does  not  in  any  wise  infringe  upon  the  preceding  rule  of  law.     The 
oral  evidence  cannot  be  received  to  show  that  the  contract  itself  was 
different  from  that  authenticated  by  the  written   instrument,  but  it  is 
admissible  to  show  that  the  assent  of  the  party  to  the  contract  was  obtained 
tnacler  false  pretences,  and  that  the  contract  is  bottomed  in  fraud,  and  has 
therefore  no  legal  existence.     Ex  dolo  non   oritur  contractus,  (i)     The 
oral  evidence  of  the  false  and  fraudulent  representation  in  such  a  case  has 
not  the  effect  of  altering,  varying,  or  adding  to  the  written  contract,  but, 
admitting  the  contract  in  all  its  terms,  it  seeks  to  show  that  the  party  guilty 
of  the  fraud  ought  not  to  have  the  assistance  of  a  court  of  justice  for  the 
enforcement  of  it     "  If  duress  be  pleaded,  or  a  false  reading  of  the  deed, 
you  avoid  the  deed  at  law  by  parol  evidence ;  but  then  these  facts  are 
collateral  to  the  import  of  the  instrument,  they  do  not  vary  or  alter  it."  (k) 
y*&    oral    evidence  is  offered,  not  to  affect  the  terms  of  the  contract 
*****%  but  to  destroy  the  remedy  byway  of  action  upon  it.(/)     The  vendor 
°*  *  lease,  stock  in  trade,  and  good  will  of  a  public-house,  falsely  repre- 
•^ted  the  returns  or  receipts  of  the  trade  to  be  160/.  a-month ;  that  seven 
"Dtte  of  porter  per  month  were  sold  in  the  house ;  that  the  tap  was  let  for 
^-  per  annum,  and  two  rooms  in  the  public  house  for  27/.  per  annum, 
^  thereby  induced  the  plaintiff  to  enter  into  a  contract  for  the  purchase 
°*  *i*e  lease  for  460/.,  and  it  was  held  that  these  false  representations 
^Kht  be  proved  by  oral  testimony,  although  a  written  agreement  for  the 
••te  was  afterwards  drawn  up  and  signed  by  the  parties,  and  a  deed  of 
^^   and  assignment  of  the  lease  was  afterwards  executed  between  them, 
*hic*li  made  no  mention  of  any  such  statements  or  affirmations,  (m)     So 
w^xe  the  vendor  of  a  ship,  pending  the  negotiation  for  the  purchase  of 

iq  t&  k*d  Ellenborough,  Powell  v,  Edmunds,  wood  v.  Small,  6  CI.  &  Fin.  410.  Lord  Brougham, 

7RR^rt»  10.     Pictering  y.  Dowson,  4   Taunt,  ib.  444.     Lord  Wynford,  ib.  502.     Steward  v. 

l~-      *ot*    ▼.    Old,    2  B.  &    C.  634.     Lord  Coetvell,  1  C.  &  P.  23. 

"^W^borourii,  Haynes  v.  Hare,  1  H.  fit  Bl.  664.  (*)  Davit  v.  Symonds,  1  Cox,  405. 

»/**    Wd  Tenterden,  Flinn  v.  Tobin,  1  M.  &  (I)  Collin*  v.  Blantern,  2  Wils.  347- 

l^2J°-    <**»**  ▼•  Treskani,  1  Ley.  102.     Lord  (m)  Dobell  v.  Stevens,  3  B.  &  C.  623;  5  D.  & 


y*dl|ttr«t,  Small  v.  Attwood,  You.  462.    AH-      R.  490,  s.  c. 
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the  vessel,  made  divers  false  statements  and  declarations  respecting  the 
timber  and  materials  of  which  the  framework  and  ribs  of  the  vessel  were 
made,  which  were  concealed  from  view,  and  so  induced  the  purchaser  to  pur- 
chase the  vessel,  it  was  held  that  the  latter  was  at  liberty  to  give  oral  evidence 
of  these  false  statements  and  declarations,  although  the  sale  was  effected 
through  the  medium  of  a  written  contract,  minutely  setting  forth  the  build 
of  the  vessel,  but  omitting  all  mention  of  the  ribs  and  framework. (n)  So 
also  where  false  and  deceitful  representations  and  statements  were  made 
concerning  the  outgoings  and  incumbrances  upon  an  estate,  the  amount 
and  value  of  the  goodwill  of  a  business,  and  the  amount  of  rent  for  which 
houses  were  let,  with  a  view  of  cheating  a  purchaser,  and  enabling  the 
vendor  to  get  an  extravagant  and  unjust  price  for  the  property,  it  was 
held  that  these  false  statements  might  be  proved  by  oral  testimony, 
although  the  contract  induced  by  them  was  put  into  writing,  and  in  some 
of  the  cases  eventually  consummated  and  carried  into  effect  by  deed.(o) 

Fraudulent  concealment. — And  although  there  may  be  no  misrepresen- 
tation or  mggestio  falsi  to  induce  a  party  to  enter  into  a  contract,  yet  if 
there  has  been  a  suppressio  vert,  or  concealment  of  the  truth,  that  alone,  in 
certain  cases,  and  under  certain  circumstances,  will  amount  to  a  fraud.  The 
vendor  of  a  house  being  conscious  of  a  defect  in  the  main  wall,  plastered  it  up* 
and  papered  it  over  for  the  purpose  of  concealing  it  from  the  purchaser,  an^ 
it  was  held  that  this  was  a  direct  fraud,  which  avoided  the  contract  of  saA 
and  enabled  the  purchaser  to  recover  back  the  purchase  money,  (p)  If 
debtor  induces  his  creditors  to  compound  their  claims  and  and  execute 
deed  of  composition  for  their  several  debts  by  concealing  from  them 
true  state  of  his  affairs,  and  withholding  information  which  ought,  in  go 
faith,  to  have  been  afforded,  the  deed  will  be  void,  and  the  creditors 
be  remitted  to  their  original  rights,  and  will  be  entitled  to  sue  for  the 
amount  of  their  several  debts,  (q)  It  has  been  held,  that  there  wa&> 
fraudulent  concealment,  vitiating  the  contract,  in  the  following  cases  z  — 
where  a  partner,  who  had  the  exclusive  management  and  control  of  to" 
partnership  business,  agreed  to  purchase  the  share  of  his  co-partner,  fc» 
kept  back  from  the  knowledge  of  the  latter  the  true  state  of  the  accou*i 
and  of  the  amount  of  profit  realized,  and  by  that  means  effected  the  pu 
chase  for  a  less  sum  than  would  have  been  taken  if  the  state  of  the  par 
nership  had  been  fully  disclosed  and  fairly  stated ;  (r)  —  where  tt* 
purchaser  of  a  policy  of  insurance,  having  secret  information  of  the  alarm 
ing  illness  and  imminent  danger  of  death  of  the  party  on  whose  life  th& 


i 


n)  Wright  v.  Crookes,  1  Sc.  N.  R.  698.  Sc.  827 ;  5  Bing.  N.  C.  97,  b.  c 

o)  Lysneyv.  Selby,  Raym.  1118.     Hutchinson         (p)  Anon,  cited  by  Gibbs,  J.,  Pickering*. 

v.    Morley,    7  Sc.   841,  cited  3  B.  &  C.  625.  Dowson,  4  Taunt.  785. 

Meyer  v.  Everth,  4  Carapb.  22.    Jones  v.  Bowden,  (q)  Vine  v.  Mitchell,  1  Moo.  &  Rob.  337.   Wm* 

4  Taunt.  847.     Gilbert  y.  Stanislaus,  3  Pr.  54.  ham  v.  Fowle,  3  Dowl.  P.  C.  48. 

Bowing  v.  Stevens,  2  C.  h  P.  887.     Pearson  v.  (r)  Maddeford  v.  Austwick,  1  Sim.  89. 

Wheeler,  R.  &  M.  303.      Pilmore    v.  Hood,  6 
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policy  had  been  effected,  treated  with  an  assignee  of  the  policy  for  the 
purchase  of  it  without  disclosing  the  condition  and  state  of  health  of  the 
assured ;  (s) — where  a  person  having  secret  information  of  the  death  of 
one  of  two  tenants  for  life,  went  and  purchased  the  reversion  without  dis- 
closing the  fact  to  the  reversioners  of  whom  he  bought;  (t) — where  a 
vendor,  knowing  that  he  had  no  right  or  title  to  property,  or  being 
cognizant  of  the  existence  of  incumbrances  or  outgoings  upon  it,  or  of 
latent  defects  materially  lowering  its  value  in  the  market,  sold  it  and 
neglected  to  disclose  such  defects  to  the  purchaser ;  (u) — where  the  vendor 
of  a  lease,  which  became  forfeited  if  the  premises  were  not  put  into  repair 
within  three  months  after  notice  from  the  lessor,  received  such  notice,  and 
then  sold  the  premises  in  a  dilapidated  state  without  informing  the  pur- 
chaser of  the  notice ;  (w) — where  a  vendor  of  a  mare  stated,  at  the  time  of 
sale,  that  he  believed  the  mare  to  be  sound  but  would  not  warrant  her,  and 
**te  mare  was  at  the  time  unsound  to  his  knowledge ;  {x) — where  the  agent 
°f  the  vendor  of  a  picture,  knowing  that  the  purchaser  laboured  under  a 
delusion  with  respect  to  the  picture,  which  materially  influenced  his  judg- 
ment as  to  the  value  of  it,  permitted  him  to  purchase  without  removing 
the  delusion,  (y) 

In   sales   of  manufactured   articles   and   provisions,  if  the  vendor  is 
^^ognizant  at  the  time  he  sells  the  articles  of  latent  defects  materially 
lowering  their  value,  and  rendering  them  totally  unfit  for  the  purpose  for 
^hich  they  are  known  to  be  required,  and  neglects  to  disclose  such  defects 
to  the  purchaser,  he  is  guilty  of  a  fraudulent  concealment,  (z)     But  in  a 
funeral  sale  of  a  horse  the  vendor  is  not  bound  to  disclose  any  unsound- 
ness in  the  animal,  although  he  may  be  aware  of  its  existence,  "  he  only 
^axrants  it  to  be  an  animal  of  the  description  it  appears  to  be ;  and  if  the 
P^chaser  make  no  inquiries  as  to  its  soundness  or  qualities,"  and  the 
Ve**dor  has  said  or  done  nothing  to  throw  the  purchaser  off  his  guard  or  to 
cox*©eal  a  defect,  there  is  no  fraudulent  concealment  on  the  part  of  the 
Ve**<ior.  (o)     The  purchaser  has  an  opportunity  of  inspecting  and  judging 
°*   the  animal  himself,  and  the  principle  of  caveat  emptor  applies.   *  So 
^tfcere    parties    deal  for  an   estate,  they  may  put  each  other  at   arm's 
eT*gth ;  the  purchaser  may  use  his  own  knowledge,  and  is  not  bound  to 
8*ve  the  vendor  information  of  the  value  of  the  property  ;  as,  if  an  estate 
la  offered  for  sale,  and  I  treat  for  it,  knowing  that  there  is  a  mine  under  it, 
***d  the  vendor  makes  no  inquiry,  I  am  not  bound  to  give  him  any  infor- 

(i)  Jones  v.  Keene,  2  Mood.  &  Rob.  350.  M  Stevens  v.  Adamson,  2  Stark.  422. 

(0  Turner  ▼.  Harvey,  1  Jac.  E.  169.  lx)  Wood  v.  Smith,  5M.&R.  124. 

(m)  Edwards  v.  MlLeay%  Coop.  308.    Peto  v.  (y)  Hill  v.  Gray,  1  Stark.  434. 

Blade*,  5  Taunt.  657.    Arnot  v.  Biscoe,  1  Vea.  (*)  Ante,  70,  71,  Pitz.  N.  B.  94,  C. 

•ear.  95.     Wilton  t.  Fuller,  and  Fuller  v.  Wil-  (a)  Best,  C.  J.,  Jones  v.  Bright,  3  M.  &  P. 

jm,  3  Q.  B.  65.    Shirley  v.  Stratton,  1  Br.  C.  C.  175,  F.  N.  B.  94,  C. 
440. 
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raation  of  it."  (A)  Where  a  meadow  is  sold  without  any  notice  being 
given  to  the  purchaser  of  a  public  footway  around  the  meadow  and  another 
across  it,  there  is  no  fraudulent  concealment  on  the  part  of  the  vendor. 
"  Certainly ,"  observes  the  Lord  Chancellor,  the  meadow  is  very  much  the 
worse  for  a  road  going  through  it ;  but  I  cannot  help  the  carelessness  of  a 
purchaser  who  does  not  choose  to  inquire.     It  is  not  a  latent  defect."  (c) 

Sale  with  all  faults  and  defects. — If  it  be  made  a  term  of  the  contract, 
that  the  subject  matter  of  the  sale  is  to  be  taken  with  all  faults,  the  term  01 
stipulation  will  release  the  vendor  frcftn  the  obligation  of  disclosing  afl 
such  defects  as  are  susceptible  of  discovery  by  a  rigid  examination  of  the 
subject  matter  of  the  sale ;  (d)  but  an  agreement  "  to  take  a  thing  with  all 
faults,  does  not  mean  that  it  is  to  be  taken  with  all  frauds,"  and  the  stipu- 
lation will  be  of  no  avail  to  the  vendor  if  he  has  misled  the  purchaser  oi 
thrown  him  off  his  guard  by  a  false  representation,  or  has  resorted  to  an] 
art  or  contrivance  to  conceal  a  defect.  Thus,  where  the  owners  of  an  un- 
seaworthy  vessel,  whose  hull  was  worm-eaten  and  keel  broken,  removed 
the  vessel  from  the  ways  where  she  lay  dry,  and  where  the  state  of  hei 
bottom  and  keel  might  easily  have  been  discovered,  and  kept  her  afloat  in 
deep  water  where  her  defects  were  completely  concealed,  and  then  issued 
a  printed  advertisement  of  the  sale  of  the  vessel,  which  described  the  hull 
as  being  nearly  as  good  as  when  launched,  but  stated  that  it  was  <(  to  be 
taken  with  all  faults,"  it  was  held,  that  as  the  vendors  had  given  a  false 
representation  of  the  state  of  the  vessel,  and  attempted  to  conceal  the  de* 
fects  in  the  hull  and  to  throw  the  purchaser  off  his  guard,  they  could  nc 
shelter  themselves  under  the  stipulation  that  the  vessel  was  to  be  takae 
with  all  faults,  (e)  Where  the  vendor  of  a  vessel,  "  to  be  taken  with  m 
faults,"  represented  the  vessel  in  his  handbills  and  advertisements  m 
having  been  built  in  1816,  whereas  she  had  been  launched  in  1815,  and  til 
fact  was  material,  it  was  held  that  this  was  a  fraud.  "  The  vendor,"  » 
serves  Abbott,  C.  J.,  "ought to  be  silent  or  to  speak  the  truth.  In  case  1 
spoke  at  all,  he  was  bound  to  disclose  the  real  fact."  (f) 

If  the  defect,  moreover,  is  of  such  a  nature  that  a  purchaser  cannot,  1 
the  exercise  of  any  amount  of  skill,  care,  or  attention,  or  by  the  most  <L5 
gent  examination,  discover  it,  and  the  defect  is  known  to  the  vendor 
the  time  of  the  sale,  the  latter  ought  not,  according  to  the  opinion 
Lord  Kenyon,  to  be  permitted  to  shelter  himself  from  the  consequent 
of  a  fraudulent  concealment,  under  a  stipulation  to  the  effect  that  *£ 
thing  is  to  be  taken  with  all  faults,  {g)  According  to  Lord  EUenboroimfi 
however,  "  if  an  article  is  sold  with  all  faults,  it  is  quite  immaterial  he 

(b)  Ld.  Eldon,  Turner  v.  Harvey,  1  Jac.  178,      Taunt.  779. 

2  Br.  C.  G.  420.  (e)  Schneider  v.  Heath,  8  Campb.  508. 

(c)  Bowles  v.  Round,  5  Yes.  509.  (/ )  Fletcher  v.  Bowsker,  2  Stark.  561. 

(d)  Early  v.  Garrett,  9  B.  &  C.  930,  4  M.  &  (y)  MellUh  v.  Motteux,  1  Peake,  157. 
R.  687,  s.  c.     Heath,  J.,  Pickering  v.  Dow  son,  4 
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many  belonged  to  it  within  the  knowledge  of  the  seller,  unless  he  used 
some  artifice  to  disguise  them  and  to  prevent  their  being  discovered  by  the 
purchaser.    The  very  object  of  introducing  such  a  stipulation  is  to  put  the 
purchaser  on  his  guard,  and  to  throw  upon  him  the  burthen  of  examining 
all  faults  both  secret  and  apparent"  (A).     An  examination,  however,  is 
useless  if  the  defect  is  of  such  a  nature  that  it  cannot  be  detected  by  any 
examination  however  careful,  and  a  vendor  who,  knowing  this,  sells  with 
all  faults  for  the  purpose  of  exonerating  himself  from  the  liability  to  dis- 
close the  secret  defect,  seems  to  make  use  of  the  stipulation,  "to  be  taken 
with  all  faults,"  in  order  to  cover  the  perpetration  of  a  direct  fraud.  There 
is,  in  truth,  little  distinction  in  principle  between  the  vendor  who  resorts 
to  some  art  or  contrivance  to  conceal  a  known  defect,  and  he  who,  know- 
ing that  the  defect  exists,  and  that  it  never  can  be  discovered,  sells  with  all 
faults  to  exonerate  himself  from  the  duty  of  disclosing  it  "  The  distinction," 
observes  Sir  E.  Sugden,  "  is  a  thin  one  between  a  man  who  has  plastered 
over  a  rent  in  the  main  wall  of  a  house  and  papered  it  over,  and  then  sells, 
subject  to  all  faults,'  knowing  that  the  purchaser  cannot  discover  this 
fetal  one  which  he  does  not  point  out,  and  a  man  who,  knowing  that  the 
defect  is  thus  concealed,  sells  *  with  all  faults,'  without  disclosing  this 
which  he  knows  cannot  be  discovered."  (t)     In  the  case  of  Mellish  v. 
Motteux,  which  has  been  disapproved  of  by  Lord  Ellenborough,  (k)  the 
^enty-two  broken  fiittocks  of  the  vessel  were  concealed  only  by   the 
"*Uast     The  defect  was  disclosed  as  soon  as  the  ballast  was  taken  out 
*****  the  sale,  and  might  have  been  easily  discovered  before  the   sale  by  a 
(l*J*gent  and  carefiil  examination  of  the  vessel.     It  is,  therefore,  wrongly 
<*escribed  as  "  a  defect  which  the  purchaser  could  not,  by  any  attention, 
P°*8ibly  discover."     The  question,  as  to  whether  the  ballast  had  been  put 
|**^re  for  the  purpose  of  concealing  the  defect,  does  not  appear  to  have 
******  raised. 

In  contracts  for  the  letting  and  hiring  of  realty,  the  lessor  is  not,  it 
^^s,  bound  to  disclose  to  the  lessee  latent  defects  interfering  with  the 
^^  and  enjoyment  of  the  property  let  to  hire.  (/)  But  by  the  civil  and 
~°**tinental  law,  "  the  lessor  is  bound  to  make  known  to  the  lessee  all  de- 
e**ts  in  the  thing  which  he  lets,  and  to  explain  every  thing  that  may  give 
^^asion  to  error  or  mistake."  (m) 

fraudulent  trade-marks. — If  one  manufacturer  makes  use  of  the  trade- 

^****kg  or  descriptions  of  another  manufacturer,  with  a  view  of  deceiving 

t***rchasers,  and  passing  off  the  articles  made  by  him  as  articles  made  by 

*^©  party  whose  trade-mark  he  uses,  this  is  a  gross  fraud,  which  prevents 

***JH  from  recovering  the  price,  and  subjects  him,  moreover,  to  an  action  for 


(*>  %too&  v.  Walters,  3  Campb.  156, 156. 
vQ  Vend,  and  Pur.  386,  887. 
<*)  Peakc,  166,  3  Cwnpb.  156. 


(/)  Hart  t.  Windsor,  12  M.  &  W.  68.     Corn 
foot  v.  Fowkes,  6  M.  &.  W.  358. 
(m)  Domat.  liv.  1,  tit.  3,  s.  3. 10. 
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damages  at  the  suit  of  the  party  whose   trade-mark  or  name   ' 
used,  (w) 

Fraudulent  sales  by  auct ion— puffers. — If  a  sale  is  publicly  ad^ 
to  take  place  by  auction,  upon  the  terms  that  the  highest  bidder  is  tc 
clared  the  purchaser,  and  the  vendor  publicly  reserves  to  himse 
right  to  make  one  bidding  and  no  more,"  through  a  person  who  is  j 
named,  and  then  secretly  employs  another  to  bid  for  him  at  the  « 
is  a  fraud  upon  the  bidders  at  the  auction,  and  entitles  the  per» 
becomes  the  purchaser  to  repudiate  the  contract  as  soon  as  the  im] 
has  been  discovered,  (o)  So,  if  the  vendor  publicly  announces  t 
estate  will  be  sold  "  without  reserve,"  and  then  employs  an  agent  to 
him,  he  is  guilty  of  a  fraud,  (p)  The  secret  employment  of  puffi 
vendor,  at  a  sale  by  auction,  to  bid  for  the  property  and  screw 
price,  is  fraudulent  and  avoids  the  sale,  (q)  But  if  one  person  is  en 
by  the  vendor  to  bid,  for  the  purpose  of  preventing  a  sale  at  an 
value,  the  person  so  employed  is  not  a  puffer,  and  his  bidding  aj 
bond  fide  purchaser  does  not,  of  itself,  entitle  the  latter  to  avoid  t 
tract,  (r) 

All  persons  who  induce  parties,  in  a  state  of  complete  intoxici 
imbecility  of  mind,  to  enter  into  contracts,  are  guilty  of  fraud,  and 
be  permitted  to  sue  upon  the  contracts  so  obtained  (post,  ch.  4). 

Contracts  in  fraud  of  settlements  and  promises  of  marriage  por 
Any  private  underhand  agreement  or  treaty  entered  into  for  the  pui 
infringing  or  defeating  an  open  public  agreement,  made  in  consk 
of  marriage,  is  fraudulent  and  void,  and  will  be  set  aside  by  the  ( 
Chancery.  A  bond,  for  example,  given  by  the  husband  to  return 
his  wife's  marriage  portion,  without  the  privity  of  his  own  pare: 
guardians,  and  all  the  parties  to  the  treaty  of  marriage,  is  fraudul 
void,  and  cannot  be  enforced  against  the  husband,  (s)  If  the  fa 
any  other  relation  or  friend  of  the  husband  or  wife,  who  has  pron 
agreed  to  make  a  settlement  of  property  upon  one  or  both  of  them « 
marriage,  or  to  give  a  marriage  portion  to  the  wife,  takes  a  bond  < 
nant  from  either  the  husband  or  wife,  or  both  of  them,  to  repay  th 
or  any  part  of  such  marriage  portion,  or  reconvey  an  estate  grante 
tended  to  be  granted,  the  contract  is  void,  as  being  a  fraud  u 
parties  to  the  treaty  of  marriage,  and  upon  the  parents  and  guardia 
have  a  right  to  give  or  withhold  their  consent.  Thus  where  a  fathei 
to  give  his  son  a  certain  annuity  for  his  maintenance  on  his  marris 

(»)  Rodger*  v.  Nowill,  17  Law  J.,  C.  P.  52.  Marsh,  3  You.  &  Jerv.  831. 

(o)  Rex  v.  Marsh,  3  You.  &  Jerv.  331.  (r)  See  post,  ch.  5,  bales  bt  auotk 

( p)    Meadows  v.  Tanner,  5  Mad.  34.  Robin-  (s)  Kemp  v.  Coleman,  1  Salk.  15( 

son  v.  Wall,  16  Law  J.,  Ch.  401.     And  see  post,  v.  Benson,  2  Vern.  764 ;  1  P.  Wms. 

balks  by  auction.  Pitcairn  v.   Oybourne,  2  Ves.  sen.  88 

( q)  Howard  v.  CastU,  6  T.  R.  644.     Rex  v.  sen.  277.     Jacfaon  v.  Vuchaire,  8  T.  1 
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son  agreed  with  the  father  to  release  a  certain  portion  of  the  allowance, 
this  latter  agreement  was  kept  from  the  knowledge  of  the  intended 
*e  and  her  father  until  the  nuptials  were  celebrated ;  (t)  it  was  held  that 
last  agreement  was  fraudulent  and  void,  and  the  Court  of  Chancery 
decreed  that  it  should  be  set  aside,  (u)  So  where,  on  the  treaty  of 
marriage  between  Lord  Arbuthnot  and  Miss  Morrison,  the  father  of  the 
latter  agreed  to  give  50,000  marks  as  a  marriage  portion  with  his 
daughter ;  and  a  settlement  was  agreed  to  be  made  by  Lord  Arbuthnot 
and  his  friends,  in  consideration  of  that  fortune  ;  and  the  night  before  the 
execution  of  the  articles,  Morrison  prevailed  on  Lord  Arbuthnot  to  sign 
and  execute  a  writing,  to  the  effect  that  the  real  agreement  was  for  40,000 
marks  only,  and  that  Morrison  had  agreed  to  the  contract  for  50,000,  upon 
the  express  understanding  that  Lord  Arbuthnot  should,  by  his  private  ob- 
ligation, bind  himself  to  release  the  10,000,  it  was  held  that  this  clandes- 
tine contract  was  absolutely  void,  as  being  contra  Jidem  tabularum  nup- 
tiarum,  and  that  Morrison  was  bound  to  pay  the  marriage  portion,  as 
publicly  agreed  upon  in  the  presence  of  the  friends  of  Lord  Arbuthnot, 
without  any  diminution  or  abatement,  (x) 

If  the  relations  of  a  woman  furnish  her  with  money,  in  order  that  she 
may  appear  to  have  a  considerable  marriage  portion,  and  secretly  take 
from  her  a  bond  or  covenant  to  repay  the  money  advanced  after  her  mar- 
riage, the  bond  is  void,  both  against  the  husband  and  wife.     Thus,  where 
a  brother  secretly  advanced  his  sister  160/.  to  make  up  the  marriage  por- 
tion required  by  her  proposed  husband,  taking  a  bond  from  her  for  the 
repayment  of  the  money  advanced,  and  the  marriage  was  celebrated,  and 
the  husband,  who  knew  nothing  of  the  bond,  died  without  issue,  and  after- 
wards the  wife  died,   and  an  action  was  then  brought  upon  the   bond 
•gainst  her  executor  to  recover  back  the    160/. ;    the   Lord  Chancellor 
ordered  the  bond  to  be  delivered  up  to  be  cancelled,  observing  that  "  that 
which  was  once  a  fraud  will  always  be  so,  and  the  accident  of  the  woman's 
surviving  the  husband  will  not  better  the  case."  {y)     So  if  a  relation  or  friend 
of  the  husband  advances  him  money,  or  clothes  him  with  the  apparent 
possession  of  property  to  enable  him  to  make  a  show  of  wealth  in  order  to 
obtain  a  corresponding  portion  with  his  wife,  and  takes  from  such  husband 
ft  bond  or  covenant  for  the  repayment  of  the  money  advanced,  or  the  sur- 
render of  the  property  intrusted  to  him,  the  bond  or  covenant  will  be 
void,  and  the  husband  will  be  entitled  to  hold  the  property  for  his  own 
^  notwithstanding  that  he  was  himself  a  party  to  the  deception.     "  In 
cases  of  frauds  on  marriage,  although  the  husband  is  a  party  to  the  fraud, 

jff)  ptyon  y.  Bladvell,  1  Vern.  240  .      Sco  tt  v.    (it)   Butler  v.    Chancey,  cited   in  Qifford  v. 
m/?*    X   °°x>  867-     Falmer  ▼■  ^*"*>  n  Vcs-      Oijfirrd,  1  Bq.  Abr.  88,  B.  3. 
r«.'  a  ^itf****   ▼•  Trougkton,  3  Atk.  656  ;  1  (z)  Morrison  v.  ArtnOhnol,  8  Br.  P.  C.  247 ; 

*•  86,  ^  ^     Qregor  v.  Kemp,  2  Swanst.  404,      1  Br.  Ch.  C.  548,  n. 

(y)  Gale  v.  Lindo,  1  Vera.  475. 
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yet  his  interest  is  not  to  be  affected,  since  it  is  impossible  to  make  h 
liable  in  respect  thereof  without  involving  the  wife  and  children  a 
family  upon  whom  the  deceit  has  been  practised."  (z) 

A  widow,  on  the  marriage  of  her  son,  agreed  with  the  wife's  relatic 
to  make  a  settlement  on  him  and  his  wife,  and  the  children  of  the  mania 
of  certain  lands  which  she  had  in  jointure.  She,  at  the  same  time,  obtain 
an  agreement  from  him  to  assign  a  leasehold  estate  to  her,  and  also 
pay  her  an  annuity,  but  this  agreement  was  kept  secret  from  the  intend 
wife,  and  the  other  parties  to  the  treaty  of  marriage,  and  it  was  acco 
ingly  set  aside  as  being  underhand  and  fraudulent,  (a)  If  a  man  about 
be  married  is  largely  indebted,  and  a  relation  comes  forward  and  pays 
his  debts  in  order  to  enable  him  to  gain  the  consent  of  the  parents  of  1 
lady  to  the  match,  and  at  the  same  time  takes  a  bond  from  the  lady  a 
her  intended  husband  to  pay  him  a  certain  sum  within  a  specified  pen 
from  the  celebration  of  the  nuptials,  the  bond  is  a  fraud  upon  the  parei 
whose  consent  would  not  have  been  obtained  had  they  known  of  its  exi 
ence,  and  the  husband  and  wife  are  consequently  entitled,  after  i 
marriage,  to  set  it  aside,  although  they  were  both  parties  to  the  fraud,  (i 

"  Joseph  Montefiori,  a  Jew,  being  engaged  in  a  treaty  of  marriage, 
brother  Moses,  to  assist  him  in  his  designs,  and  represent  him  as  a  s 
of  fortune,  gave  him  a  note  for  a  large  sum  of  money  as  the  balance 
accounts  between  them,  which  balance  he  (Moses)  acknowledged  to  hi 
in  his  hands,  though  in  truth  no  such  balance  nor  anything  like  it  exist 
After  the  marriage  had  been  celebrated,  Moses  reclaimed  the  note 
having  been  given  without  consideration,  and  the  matter  was  referred 
arbitration.  The  arbitrators  awarded  that  the  note  should  be  delivej 
up,  which  Joseph  refused  to  do,  and  the  matter  having  been  brought  1 
fore  the  Court  of  Queen's  Bench,  that  court  determined  that  the  awi 
was  wrong,  and  set  it  aside,  declaring  that  Joseph  was  entitled  to  the  nc 
that  Moses  was  bound  by  his  acknowledgment  and  promise,  and  sho 
not  be  permitted  to  set  up  his  own  fraud  in  his  defence,  although 
brother  was  in  collusion  with  him.  "  The  law,"  observes  Lord  Mansfu 
"  is,  that  where,  upon  proposals  of  marriage,  third  persons  represent  as 
thing  material  in  a  light  different  from  the  truth,  even  though  it  be 
collusion  with  the  husband,  they  shall  be  bound  to  make  good  the  thi 
in  the  manner  in  which  they  represented  it.  It  shall  be  as  represent 
to  be ;  for  no  man  shall  set  up  his  own  iniquity  as  a  defence."  (c) 

Upon  the  same  principle,  creditors  who  conceal  wholly,  or  in  part,  del 
due  to  them  from  a  man  about  to  be  married,  and  represent  that  he  is  i 

(x)  Lord  Chancellor  Thurlow,  Thompson  v.  JQTar-         (b)  Redman  v.  Redman,  1  Vein.  847. 
rwow,  1  Cox,  346.     Webber  ▼.  Farmer,  4  Br.  P.  (c)  Lord  Mansfield,  C.  J.,  Monitfori  r.  Mo 

C- 170.  Jiori,  1  W.  Bl.  363. 

(a)  Lamlee  v.  Hanman,  2  Vein.  466;  499. 
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indebted,  or  is  only  indebted  to  them  to  a  certain  amount,  in  order  to 
serve  the  turn  of  their  debtor  and  get  the  parents  of  the  woman  to  con- 
sent to  the  marriage,  will  be  bound  by  such  fraudulent  representations,  and 
will  be  barred  from  all  remedy  for  obtaining  payment  of  their  debts,  just  as 
effectually  as  if  they  had  executed  a  release  under  seal.  (d).  The  principle 
on  which  all  these  cases  have  been  decided  is  that  good  faith  in  matters 
relating  to  the  contract  of  marriage,  is  so  essential  to  the  happiness  both 
of  parents  and  children,  that  whoever  treats  fraudulently  on  such  an  occa- 
sion shall  not  only  not  gain,  but  lose  by  it.  {e) 

Settlements  in  fraud  o/*  marital  rights. — If  a  woman  who  is  engaged 

to  be  married,  makes  a  settlement  of  her  property  upon  herself  without 

communicating  the  proceeding  to  her  intended  husband,  the  settlement 

will  (except  in  certain  special  cases  presently  noticed)  be  deemed  a  fraud 

upon  the  latter,  and  the  Court  of  Chancery  will  set  it  aside  and  give  the 

husband,  after  the  marriage  has  taken  place,  the  same  control  over  the 

property  as  if  the  settlement  had  never  been  made.  (/)     There  are  many 

cases,  however,  of  settlements  made  by  widows  upon  the  children  of  a 

former  marriage,  of  property  derived  from  their  deceased  husband,  the 

father  of  such  children  which  have  been  upheld,  as  we  shall  presently  see 

(pott,  c.  17,  s.  1),  although  the  widow  was   engaged  to  be  married  to  a 

second  husband  at  the  time  of  the  making  of  the  settlement. 

Fraud  on  the  public,  or  third  parties. — And  although  there  may  be 
no  fraud,  circumvention,  or  deceit,  as  between  the  immediate  parties  to  the 
contract,  yet  if  it  appears  that  the  contract  is  intended  to  be  made  the 
foundation  of  a  fraud  on  third  parties,  the  courts  will  not  lend  their  aid 
for  its  enforcement.    A  plaintiff  cannot  recover  in  a  court  of  justice  whose 
cause  of  action  arises  out  of  a  contract  made  between  him  and  the  de- 
fendant in  fraud,  or  to  the  prejudice  of  third  persons,  (g)     An  agreement 
between  a  bankrupt  and  a  third  party  that  the  bankrupt  shall  receive  a 
Bom  of  money  in  case  of  his  obtaining  from  the  assignees  the  sale  of  his 
house  to  such  third  party,  is  a  fraud  upon  the  creditors  if  it  is  kept  secret 
from  them,  and  is  consequently  illegal  and  void.  (A) 

fraud  on  masters  and  employers,  and  persons  appointing  to  offices  of 
'*■»*.— All  contracts  and  agreements  to  recommend  parties  for  employ- 
ment in  offices  of  trust  in  consideration  of  the  payment  of  money,  or  to 
Pty  money  in  consideration  of  such  recommendation,  made  and  entered 
mto  without  the  knowledge  of  the  employer,  or  person  who  has  the  office 
or  employment  at  his  disposal,  are  a  fraud  upon  the  latter,  and  are  conse- 

-£)  ^m&  v.  WHkinton,  1  Br.  Ch.  C.  543.  R.  42. 

(T^oh t.  Scott,  8  Vet.  460;  16  Ves.  125.  (g)  Lawrence,  J.,  8  T.  R.  95,  WiUu  t.  Bald- 

Yl  The  Lord  Chancellor,  1  Br.  Ch.  0.  547.  win,  2  Dong.  449.  Eaigh  v.DeLa  Cour,  3  Campb. 

v )  gugkri  Vm  Dovns,  2  Beav.  522.     Carle-  319. 

4tola     **  &  B*"*f  2  Vem.  17.    Goddard  v.  (A)  M'Shant  v.  GUI,  1  C.  &  P.  149. 
*'  1  Rum.  485.    Howard  ▼.  Hooter,  2  Ch. 
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quently  null  and  void.  (*')  If  a  party  intrusted  with  the  duty  of  seta 
fit  and  proper  persons  for  certain  situations  and  offices,  obtains  contra* 
securities  for  the  payment  of  money  by  the  applicants  after  their  app 
ment,  without  the  knowledge  of  the  employer  or  superior,  he  is  guilty 
gross  abuse  of  the  confidence  reposed  in  him,  and  such  agreements  ca 
for  a  moment  stand.  But  if  the  employer  is  apprised  of  the  whole  trai 
tion,  it  cannot  then  be  considered  a  fraud  on  him,  although,  if  the  c 
be  a  public  office,  the  contract  may  be  void,  on  grounds  of  public  p 
(ante ',  p.  93).  An  agreement  to  pay  money  in  consideration  of  a  re< 
mendation  to  the  appointment  to  the  command  of  a  vessel,  entered 
without  the  knowledge  of  the  shipowners,  is  fraudulent  and  void.  (A), 
if  the  shipowners  are  cognizant  of  the  agreement  at  the  time  they  i 
the  appointment,  there  is  then  no  fraud  in  the  matter.  (/) 

Agreements  for  commission  for  the  introduction  of  business,  8fc- 
agreements,  also,  for  the  payment  of  poundage,  or  commission,  or  ro 
to  a  party,  in  consideration  that  he  will  praise  and  recommend  the  * 
and  merchandize  of  a  particular  dealer,  are  a  fraud  upon  the  parties 
act  upon  the  faith  of  the  representation  and  recommendation,  believi 
to  be  uninterested.  It  has  accordingly  been  holden  that  a  person  wl 
employed  to  puff  a  particular  tradesman,  and  recommend  custom  to 
cannot  bring  an  action  against  the  latter  for  his  commission,  if  the  emji 
ment  was  kept  secret  from  the  customers,  and  they  were  led  to  sup] 
that  the  recommendation  was  founded  upon  the  known  character  and  n 
tation  of  the  party  recommended,  and  not  upon  a  pecuniary  consid 
tion.  (tn)  But  if  there  is  nothing  more  than  a  representation  or  states 
of  the  truth  by  the  party  who  is  employed  for  hire,  if  what  he  t 
amounts  merely  to  an  advertisement,  there  is  no  fraud  in  the  matter,  i 
there  seems  no  ground  for  preventing  him  from  recovering  the  stipulf 

hire. 

Fraud  on  sureties. — If  a  person  agrees  to  become  surety  for  the  duep 
ment  of  a  debt  about  to  be  contracted,  and  any  material  part  of  the  c 
tract  between  the  debtor  and  creditor  creating  the  debt  is  misrepresen 
or  is  concealed  from  the  surety  with  the  knowledge  of  the  creditor, 
misrepresentation  or  concealment  amounts  to  a  fraud  upon  the  surety,  i 
discharges  him  from  his  engagement,  (n)  "  When  any  friend  advan 
money  to  relieve  another  person  from  the  pressure  of  his  necessities,  i 
the  parties  interested  enter  into  a  private  agreement,  over  and  bey< 
that  with  which  the  friend  is  acquainted,  such  agreement  is  void  in  lav 
being  a  fraud  on  such  friend."     Therefore,  where  a  widow,  in  straite: 

(t)   Waldo  v.  Martin,  4  B.  &  C.  325  ;  6  D.  &  (m)  Per  Ld.  Ellenboroogh,  Wyburd  v.St* 

R.  364,  s.  c.  4  Esp.  179.    Edgar  ▼.  Mick,  1  Staik.  464. 

(k)  Blackford  v.  Preston,  8  T.  R.  89.     Cai-d  v.  (»)  Spencer  v.  Handler  5  8c.  N.    R. 

Hope,  2  B.  &  C.  672.  Stone  v.  Compton,  6  Sc.  846,  5  Biug.  N.  S.  1 

(0  Richardson  v.  Aiellish,  2  Bing.  242. 


.   III.]  FRAUD   ON   SURETIES,   CREDITORS,   &C.  141 

circumstances,  took  a  house  upon  the  terms  that  she  was  to  take  the  furni- 
nre  of  the  preceding  tenant,  at  a  valuation,  provided  she  could  raise  the 
money  within  a  given  time,  and  a  third  party  came  forward  upon  the  un- 
derstanding that  the  price  to  be  paid  by  her  for  the  furniture  had  been 
settled  at  70/.,  and  became  responsible  for  the  payment  of  that  amount,  but 
it  afterwards  appeared  that  there  had  been  a  secret  understanding  between 
the  widow  and  the  parties,  that  the  real  price  was  to  be  100/.,  and  that  the 
widow  had  given  two  promissory  notes  to  secure  the  payment  of  the  addi- 
tional 30/.,  the  existence  of  which,  as  well  as  of  the  underhand  agreement, 
bad  been  kept  back  from  the  third  party ;  it  was  held  that  the  transaction 
was  a  gross  fraud  upon  the  latter.     "  The  plaintiff,"  observes  Buller,  J., 
"wanted  to  get  100/.  for  the  goods,  and   the  scheme  was  that  the  goods 
should  be  apparently  sold  for  70/.,  and  the  residue  of  the  purchase  money 
paid  under  a  private  agreement  unknown  to  Welch  (the  third  party) ; 
now  that  was  a  gross  fraud  on  him  to  induce  him  to  advance  his  money, 
and  as  this  fraud  was  practised  by  the  plaintiff  he  cannot  recover."  (o) 

So  where  a  surety  had  given  a  guarantee  to  the  creditor  to  secure  pay- 
ment of  iron  of  the  value  of  200/.,  to  be  supplied  to  the  principal  debtor, 
tod  it  appeared  that  there  had  been  a  private  agreement  between  the 
creditor,  and  the  said  principal  debtor,  to  the  effect  that  the  latter  should 
P*y  10#.  per  ton  beyond  the  market  price,  to  be  applied  in  liquidation  of 
to  old  standing  debt  due  to  the  former,  it  was  held  that  this  agree- 
Dtent  was  a  fraud  upon  the  surety,  which  discharged  him  from  liability 
,|pon  his  contract.  "I  think,"  observes  Abbott,  C.  J.,  "that  in  every 
totosaction  like  the  present,  a  condition  is  virtually  incorporated  that  the 
Person  who  is  to  give  the  guarantee  shall  be  truly  informed  of  the  bargain 
"wdly  made  by  the  vendor  of  the  goods  with  the  buyer.  Now,  if  it  be 
put  of  the  bargain  that  anything  extra  shall  be  invoiced  with,  or  tacked 
*°>  the  market  price  of  the  goods  which  is  not  communicated  to  the  surety, 
I  think  the  withholding  of  that  circumstance  discharges  the  surety." 
There  is  no  doubt,"  further  observes  Bayley,  J.,  "  that  it  is  the  duty  of  a 
editor  taking  a  guarantee  to  put  the  surety  in  possession  of  the  real 
tagain  between  him  and  the  principal ;  and  if  he  neglects  so  to  do  it  is 
•this  own  peril.  .  .  The  secret  undertaking  between  the  creditor  and 
^principal,  with  reference  to  the  old  debt,  was  a  fraud  upon  the  surety 
tod  makes  the  contract  void."  (p) 

Contracts  in  fraud  of  composition  deeds  made  between  a  debtor  and 

*«  creditors. — Whenever  creditors  enter  into  a  deed  of  composition  with 

"teir  debtor,  whereby  they  agree  to  release  the  latter  from  his  liabilities 

on  Payment  of  a  certain  rateable  proportion  of  their  several  claims,  any 

Pn*ate  underhand  agreement  entered  into  for  the  purpose  of  securing  to 

j°\  «focb»*  t.  Duchaire,  3  T.  R.  552.  3  B.  &  C.  605,  A.  c.      Lewis  v.  Jones,  6  D.  &.  R. 

W  **idcock  t.  Bishop,  5  D.  &R.509,  511;      509;  4  B  &  C.  513,  s.  c.  ;  515 n. 
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any  one  of  the  creditors  executing  the  deed  any  benefit  and  advantage 
enjoyed  by  them  all  in  common,  is  fraudulent  and  void.  If  a  credi 
who  becomes  a  party  to  such  a  deed  takes  from  the  debtor  a  promise 
note  for  the  residue  of  his  demand  unknown  to  the  other  creditors,  s 
note  is  absolutely  void,  (q)  If  he  receives  a  covenant,  bond,  or  any  sc 
rity  for  the  payment  of  money  at  some  subsequent  period  as  an  indi 
ment  to  him  to  join  in  the  execution  of  the  deed,  such  bond,  covenant 
security,  is  absolutely  void,  (r)  If  money  is  paid  to  him  unknown  to 
other  creditors,  it  may  be  recovered  back.  («)  And  although  he  is 
receive  no  more  money  than  the  others,  yet  if  the  composition  is  to 
paid  by  instalments,  and  he  secretly  bargains  for,  and  obtains  better  sa 
rity  for  the  payment  of  his  own  instalments  than  is  possessed  by  die  otl 
creditors,  the  security  is  void,  (t)  And  if  he  has  secretly  received  eft 
goods  or  money  to  induce  him  to  compound  his  claim  and  join  in  1 
execution  of  the  composition  deed,  he  will  not  be  allowed  to  sue  upon  1 
deed  for  the  instalments  due  to  him,  or  upon  any  bond  or  bill  of  exchai 
given  him  to  secure  the  payment  of  such  instalments,  (u).  Ifheke* 
back  a  portion  of  the  debts  due  to  him  and  does  not  correctly  state  * 
amount  of  his  claim  in  the  composition  deed,  his  conduct  is  fraudulc 
and  he  will  not  be  allowed  to  sue  the  debtor  for  the  debts  omitted,  (a?) 
he  makes  a  promise,  upon  the  faith  of  which  the  composition  proceeds, 
will  not  be  permitted  to  violate  his  engagement,  as  his  doing  so  wo 
amount  to  a  fraud  upon  the  creditors,  (y) 

All  the  creditors  are  presumed  to  compound  their  claims  upon 
debtor  upon  the  understanding  that  they  are  all  to  receive  equal  proj 
tions  of  their  several  debts,  and  they  all  accept  the  same  security  for  m 
they  are  individually  to  receive.  They  are,  therefore,  not  fairly  or  hone 
dealt  by,  if  any  one  of  them  bargains  for,  or  receives,  better  terms  t 
another,  (z)  But  a  creditor  who  holds  bills  of  exchange,  drawn  by 
debtor  upon,  and  accepted  by,  third  parties  as  a  security  for  part  of 
debt,  is  of  course  entitled  to  avail  himself  of  the  benefit  of  such  securit 
and  if  he  claims  the  whole  of  his  debt  under  the  composition  deed  in 
first  instance,  and  then  receives  the  amount  due  upon  the  bills,  he  is 
titled  to  his  composition  upon  the  residue  of  his  demand,  (a)  The  01 
sion  to  state  the  amount  of  the  debt  in  the  deed  will  not  avoid 
contract  as  regards  the  creditor  whose  debt  has  been  so  omitted  U 
stated,  but  the  amount  of  the  debt  may  be  proved  by  extrinsic  ti 

(?)  CochshoU  t.  Bennett,  2  T.  R.  763.  460,  8.  c. 

(r)  Jackson  t.  Lomas,  4  T.  R.  166.     Wells  v.  (y)  Clark  v.  Upton.  8  M.  &  R.  89. 

Girling,  4  Moore,  87  ;  1  B.  &  B.  447,  s.  c.  (z)  Lewis  v.  Jones,  4  B.  &  C.  511 ;  6  D- 

(s)  Alsager  v.  Spalding,  4  Bing.,  h.  o  407.  567,  8.  c.     Coleman  v.    WaUer,  8  Y.  &  7. 

it)  Leicester  v.  Rose,  4  East,  381.  Steinman  v.  Magnus,  11  Bast,  890. 

(u)  Knight  v.   Hunt,  8  M.  &  P.  18;  5  Bing.  (a)  Thomas  v.  Courtnav,  1  B.  &  Aid.  5.  J 

432,  8.  c  if  all  securities  are  to  be  relinquished  and  gir* 

(x)  Britten  v.  Hughes,  3  M.  &  P.  77  ;  5  Bing.  Stock  v.  Mawson,  1  B.  &  P.  286. 


SECT.    III.]  FRAUDULENT   CONVEYANCES.  148 

mony.  (b)  If>  after  the  composition  has  been  settled  and  done  with,  the 
former  debtor  thinks  fit  to  present  to  any  one  of  his  former  creditors  a 
sum  of  money,  or  a  bond,  bill,  or  note,  by  way  of  making  good  the  former 
deficiency,  there  is  no  legal  objection  to  his  so  doing. 

Fraudulent  gifts. — All  deeds  of  gift  and  gratuitous  and  voluntary  con- 
veyances, and  transfers  of  property  by  a  debtor  in  insolvent  circumstances, 
are  deemed  to  be  fraudulent,  as  against  the  creditors  of  such  debtor,  and 
are  void  at  common  law  as  well  as  by  the  statutes  of  Elizabeth ;  and  so 
also  are  all  alienations  of  property  by  a  debtor  in  insolvent  circumstances, 
not  being  a  bond,  fide  sale,  accompanied  by  a  visible  change  of  ownership 
or  a  band  fide  mortgage. 

Fraudulent  trust  deeds  and  settlements. — The  withdrawal  by  a  debtor 
from  his  own  possession  and  control  of  property  which  ought,  in  justice 
and  good  faith,  to  be  applied  in  liquidation  of  his  debts,  and  the  placing 
it  in  the  hands  of  trustees,  who  are  to  hold  it  ostensibly  for  the  use  of  his 
*ife  or  family,  and  indirectly  for  his  own  benefit,  raises  the  strongest  pos- 
sible presumption  of  an  intent  to  defraud  creditors ;  (c)  and  such  trust  deeds 
are  in  general  void,  (d)     But  the  presumption  of  fraud  may  be  rebutted 
by  showing  that  the  husband  received  a  full  equivalent  out  of  property 
previously  settled  to  the  separate  use  of  the  wife,  or  that  the  settlement 
*S8  made  in  consideration  of  property  received  by  him  from  the  wife's 
relations ;  (e)  in  which  case  it  will  be  a  question  of  fact  for  a  jury  to  de- 
termine whether  the  transaction  amounted  to  a  bond  fide  settlement  upon 
Ae  wife  in  consideration  of  an  additional  fortune  granted  to  her  by  her 
relations,  or  whether  it  was  a  mere  contrivance  to  defeat  creditors.     In 
determining  the  real  nature  of  thfe  transaction,  it  is  material  to  submit  to 
•jury  the  relative  value  of  the  property  withdrawn  from  the  reach  of  the 
creditors,  in  proportion  to  the  amount  of  their  demands  at  the  time,  and 
"*  value  and  tangibility  of  the  property  substituted,  for  if  it  appears  that  the 
eredhors  have  been  materially  prejudiced  by  the  transaction,  and  that  the 
Property  available  for  the  satisfaction  of  their  debts  is  much  less  than  it 
w°uld  have  been  but  for  the  making  of  the  deed  or  settlement,   and 
elation  of  the  trust,  the  whole  contract  will  be  deemed  to  be  a  mere 
°°*euou8  act  to  shield  an  insolvent  debtor  from  the  just  claims  of  his 
Cr,e<iitors,  and  will  consequently  be  fraudulent  and  void,  (f) 

fraudulent  bills  of  sale. — Whenever  a  debtor  executes  a  bill  of  sale  or 
t^sfer  of  goods  and  chattels,  and  possession  of  the  things  purported  to 
1)6  ^ld,  assigned,  or  transferred,  does  not  accompany  and  follow  the  deed, 
^  sale,  assignment,  or  transfer,  is  primd  facie  fraudulent  and  void,  as 

r  v^A^arrh  ▼•  WaU>  1  B.  &  Aid.  103.  Reay      Teynham  v.   Mullint,  1  Mod.  119,  post,  ch.  17, 
'  J^IS8*  1  C.  dt  M.  748.  s.  1 

(A  J?0**-  ^k*»  !2  Moor*  435.  (e)  Nun*  v.  WtUmore,  8.  T.  E.  529. 

!  '   Cbcfago*  y.  Kmtutt,  2  Cowp.  435.  Lord         if)  Dtwty  v.  Bayniun,  6  East,  282. 
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against  the  creditor  of  such  debtor.  If  the  debtor  continues  the  vis 
owner  of  the  property  and  deals  with  it  as  his  own,  the  primd  facie  \ 
sumption  is,  that  the  sale  and  transfer  are  a  mere  pretext  to  enable  i 
to  remove  his  property  from  the  grasp  of  his  creditors,  (g)  Thus  whei 
debtor,  by  a  bill  of  sale,  bargained  and  sold  all  his  household  furnit 
medicines,  stock  in  trade,  goods,  chattels,  and  effects  in  his  dwelli 
house ;  and  upon  the  execution  of  such  bill  of  sale,  handed  a  corkse 
to  the  purchaser,  as  a  symbolical  delivery,  and  constructive  transfer  of 
goods  and  chattels  so  sold,  but  the  debtor  still  continued  in  the  act 
possession  and  enjoyment  of  them,  it  was  held  that  the  bill  of  sale  ' 
void  as  against  his  creditors  (h).  But  a  giant  or  assignment  of  go 
and  chattels,  made  in  satisfaction  and  discharge  of  a  bond  fide  debt, 
for  a  good  consideration  bond  fide  given,  is  not,  either  at  common  la^ 
under  the  statute  of  Elizabeth,  void  merely  because  it  is  made  with  int 
to  defeat  the  expected  execution  of  a  judgment  creditor,  (i)  The  mere 
tention  to  defeat  the  creditor  is  not  of  itself  a  fraud,  and  if  possess 
accompanies  the  assignment,  and  there  is  a  bond  fide  sale,  the  deed  1 
be  valid. 

If  one  of  several  creditors  takes  an  absolute  bill  of  sale  of  the  goodi 
his  debtor,  but  agrees  to  leave  them  in  his  possession  for  a  limited  tu 
and  in  the  mean  time  the  debtor  dies  and  the  creditor  takes  and  sells 
goods,  he  will  be  liable  to  be  sued  as  executor  de  son  tort,  by  the  oi 
creditors  for  their  several  debts,  for  the  continuance  in  possession  by 
debtor  is  fraudulent  as  against  the  other  creditors,  and  entitles  them 
avoid  the  bill  of  sale ;  (k)  but  this  primd  facie  presumption  of  fraud  d 
of  course  be  rebutted  by  contradictory  evidence,  and  the  parties  arc 
liberty  to  show,   if  they  can,  from  surrounding  circumstances  and 
general  nature  of  the  transaction,  that  the  sale  or  transfer  was  not  mer 
colourable  or  fraudulent,  or  made  with  a  view  of  delaying  or  defeating 
claims  of  creditors,  but  that  the  transaction  was  bond  fide9  and  that 
party  who  claims  the  goods  has  actually  bought  and  paid  for  them,  or 
made  himself  liable  to  pay  for  them  with  his  own  money.  (/)     If  the  c 
tinuance  of  possession,  on  the  part  of  the  vendor,  is  consistent  with 
terms  of  the  deed,  (m)     If  the  bill  of  sale,  or  deed  of  transfer,  has  b 
made  by  way .  of  mortgage,   and  the  surrounding  circumstances  do 
raise  any  presumption  of  deception  or  fraud,  the  deed  of  sale  or  tran 
will  be  valid  and  effectual,  (n)     So,  if  the  sale  was  public  and  notori< 

(a)  Twyne%s  case,  3  Co.  80, 1  Smith ;  1  Moore  Bawlinson,  2  B.  &  P.  59.  MartindaU  ▼.  Boo 

688,  s.  c.     Stone  v.   Grubham,  2  Bulstr.  225.  B.  &  Ad.  498.  Hoffman  v.  Pitt,  5  Esp.  24  1 

Paget  ▼.  Perchard,  I  Esp.  205.    Martin  v.  Pod-  wood  v.  Brown,  1  R.  &  M.  312.   Bradley  t.  I 

ger,2  W.  Bl.  701.     Wordall  v  Smith,  1  Campb.  ley,  1  C.  B.  685. 

333.  (m)   Woodham  v.  Baldock,   3  Moore,  18 

(A)  Edwards  v.  Harben,  2  T.  R.  587.  Taunt.  676. 

(i)  Wood  v.  Dixie,  7  Q.  B.  892.  (n)  Reed  v.  Wilmot,  5  Iff.  &  P.  558 ;  7  Bi 

(*)  Edwards  v.  Harben,  2  T.  R.  587.  577,  s.  c.    Beeves  v.  Capper,  6  Sc.  877 ;  5  ft' 

(I)   Wattins  v.  Birth,  4  Taunt.  823.    Kidd  v.  N.  S.  136.     OaU  v.  Bnrnell,  7  Q.  B.  850. 
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it  was  a  sale  by  auction,  or  a  sale  under  the  authority  of  the  sheriff,  and 
©  change  of  ownership  is  known  to  the  creditors,  or  the  neighbourhood 
merally,  the  presumption  of  fraud  arising  from  the  retention  of  posses- 
Mi  by  the  vendor  is  rebutted ;  (o)  and  the  sale  and  transfer,  however 
Uidulent  and  void  as  against  creditors,  is  operative  as  between  the  im- 
sdiate  parties  to  it,  and  all  such  persons  as  are  privy  and  consenting  to 
b  transaction,  (p)  A  deed  may  be  avoided  on  the  ground  of  fraud,  but 
3n  the  objection  must  come  from  a  person  neither  party  nor  privy  to  it ; 
*  no  man  can  allege  his  own  fraud  in  order  to  invalidate  his  own 
ed.  (q)  The  deed  is  good  also,  as  between  either  of  the  parties  to  it, 
d  a  stranger  who  is  not  a  creditor;  and  it  has  been  held  that  a  sheriff, 
iming  to  seize  the  goods  on  behalf  of  a  judgment  creditor,  is  a  stranger 
d  will  be  deemed  a  trespasser  if  he  does  not  prove  the  legal  authority 
der  which  he  seized  on  behalf  of  such  creditor.  The  sheriff's  warrant 
his  officer,  reciting  a  writ  at  the  suit  of  the  judgment  creditor,  is  some 
idence  of  the  writ ;  but  the  writ  itself,  under  which  the  sheriff  acted, 
ght  in  strictness  to  be  produced,  (r) 

The  existence  or  non-existence  of  an  intention  to  defraud  creditors  by 
colourable  or  pretended  sale  or  transfer,  is  in  general  a  question  of  fact, 
be  determined  by  a  jury  from  a  careful  consideration  of  all  the  surround- 
g  circumstances.  "  The  tendency  of  the  courts  has  lately  been,  to  leave 
ke  whole  circumstances  of  each  case  to  a  jury,  bidding  them  to  decide 
nether  the  presumption  of  fraud,  deducible  from  the  absence  of  a  trans- 
nutation  of  possession,  shall  prevail.  (*) 
It  has  previously  been  mentioned  to  be  a  rule  of  law,  "  that  no  man  can 
flege  his  own  fraud  to  enable  him  to  avoid  his  own  deed ;"  and  "  no  man 
faU  set  up  his  own  iniquity  as  a  defence  any  more  than  as  a  cause  of 
actum."  (t)  Where  a  deed  of  conveyance  of  an  estate  by  one  brother  to 
mother  was  executed  to  give  the  latter  a  colourable  qualification  to  kill 
BUfe,  it  was  held  that  as  against  the  parties  to  the  deed,  it  was  valid,  and 
Orient  to  support  an  ejectment  for  the  premises,  (u) 

M  £atm*r  y.  Batson,  7D.&R.  Ill,  4  B.  &  367. 

^2,  ».  c.    Leonard  v.  Baker,  1  M.  &  S.  253.  (r)  Beuey  ▼.  Windham,  6  Q.  B.  166.     Qlavt 

J**  ▼.  Vm  8  Taunt  838.  v.  Wentworth,  cited,  ib.  178,  n. 

W  &<uKi  y.  Leader,  Cro.  Jac.  271.     Robin-  («)  1  Smith's  Lead.  Cas.  10, 11. 

1  T-  JWDonnell,  2  B.  &  Aid.  134.    Steel  v.  (0  Ld.    Mansfield,   Montefiori  ▼.  Montefiori, 

*»£  1  Taunt.  381.  1  W.  Bl.   363. 

v  B*jley,  Jv  d^  T.  Roberts,  2  B.  &  Aid.  (h)  Doe  v.  Roberts,  2  B.  &  Aid.  367. 
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SECTION  IV. 

WHEN   AN   AGREEMENT   IS   GOOD    IN   PART    AND   BAD     IN    PART,     AND 
AN    ACTION     IS     MAINTAINABLE     IN     RESPECT    OF     THINGS     DONE     UNIK^ 

ILLEGAL   AND  VOID    CONTRACTS. 

Divisible  and  indivisible  contracts. — Where  there  axe  legal  and  illegg 
considerations  for  the  same  entire  contract  or  promise,  the  whole  conta* 
is  void.  And  if  there  is  one  entire  consideration  for  two  several  cobtracC 
and  one  of  these  contracts  is  for  the  performance  of  an  illegal  act,  A* 
whole  is  void.  But  if  there  are  several  considerations  for  separate  9XM 
distinct  contracts,  and  one  is  good  and  the  other  bad,  the  one  may  star» 
and  be  enforced  although  the  other  fails.  The  invalidity  of  the  one  wi 
not  necessarily  induce  the  destruction  of  the  other.  "  There  has  been 
distinction  mentioned,"  observes  Wilmot,  C.  J.,  (a)  "  between  a  contrM 
being  void  by  statute  and  at  common  law,  and  it  is  said  that  in  the  fin 
case,  if  it  be  bad  or  void  in  any  part  it  is  void  in  totoy  but  that  at  comma 
law  it  may  be  void  in  part  and  good  in  part ;  that  the  statute  is  like 
tyrant,  where  he  comes  he  makes  all  void ;  but  the  common  law  like 
nursing  father,  makes  only  void  that  part  where  the  fault  is,  and  preserve 
the  rest"  No  such  distinction  as  that  adverted  to  by  Wilmot,  J.,  no 
exists,  and  the  result  is  the  same  whether  the  objection  to  the  validity  < 
the  contract  is  founded  upon  the  statute  or  the  common  law.  (b) 

Divisible  contracts,  part  being  good  and  part  bad. — A  deed,  or  oth< 
contract,  may,  under  certain  circumstances,  be  good  in  part  and  void  i 
part ;  "  as,  if  a  deed  be  read  to  a  man  unlearned,  and  part  of  that  i 
underlined,  this  is  good  for  so  much  as  was  read,  and  void  for  the  residue 
Authorities,  which  ought  to  be  strictly  pursued,  may  be  well  executed  ii 
part  and  void  for  another  part ;  for  if  a  man  make  a  letter  of  attorney  ft 
make  livery  in  Whiteacre,  and  the  attorney  make  livery  in  Whitetert 
and  Blackacre,  this  is  good  for  Whiteacre  and  void  for  Blackacre."  (c) 
"  To  the  intent  that  a  feoffment  for  life  and  him  in  remainder  should  b* 
good,  the  law  construes  that  one  act  as  two  acts  severally ;  as  the  surrender 
of  tenant  for  life  and  feoffment  of  him  in  remainder,  and  this  though  i 
make  a  discontinuance."  (d) 

If  a  deed  of  conveyance  contains  limitations  and  grants  of  lands  ax*< 
tenements  to  uses,  some  of  which  are  charitable  uses,  within  the  stai 
Geo.  2,  c.  36,  the  deed  will  be  void  so  far  as  it  relates  to  the  charitabJ 
uses,  but  valid  so  far  as  it  passes  other  lands  not  to  a  charitable  use.  (* 

(a\  Collins  v.  Blantem,  2  Wils.  341.  (d)  Hutton,  J.,  Ley.  79,  1  Vin.  Abr.  8^ 

lb)  Grose,  J. ,  Doe  v.  Pitcher,  6  Taunt.  869.  Actions  of  Auumpsit. 
(c)  Hutton,  J.,  Bishop  of  Chester  v.  Freeland,         (e)  Doe  v.  Pitcher,  6  Taunt  869. 
Ley.  79. 
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VT^cre  a  rector,  in  consideration  of  350/.  paid  by  the  plaintiff,  granted  to 
he  latter  by  deed  a  yearly  rent-charge  of  50/.  payable  out  of  his  benefice, 
nid  by  the  same  deed  covenanted  with  the  plaintiff  to  pay  him  the  rent- 
,  and  the  grant  of  the  rent-charge  was  avoided  by  13  Eliz.  c.  30,  it 
held  that  the  rector  was  nevertheless  liable,  upon  his  personal  cove- 
nant contained  in  the  same  deed,  to  pay  annually  to  the  plaintiff  the 
amount  intended  to  have  been  charged  upon  the  benefice.  (/)     So  where 
a  bill  of  sale  of  a  ship,  made  by  way  of  mortgage,  was  void  for  not  recit- 
ing the  certificate  of  registry  therein  pursuant  to  stat.  26  Geo.  III.  c.  60, 
8.  17;  it  was  held  that  the  mortgagor  was  liable,  upon  his  personal  cove- 
nant contained   in  the   same   deed,  for  the  repayment  of  the  money 
advanced  on  the  intended  security  of  the  vessel,  (g)     Where,  on  a  con- 
tract for  the  sale  and  purchase  of  the  goodwill  and  stock  in  trade  of  a 
perfumer's  business,  the  vendor  covenanted  that  he  would  not,  at  any  time 
daring  his  life,  carry  on  the  trade   of  a  perfumer  within  the  cities  of 
London  (h)  and  Westminster,  or  within  the  distance  of  600  miles  from  the 
same  respectively,  it  was  held  that  the  covenant  was  divisible,  and  that  it 
was  good  so  far  as  it  related  to  the  cities  of  London  and  Westminster, 
though  it  was  void  as  to  the  600  miles.  (?)     And  where  a  bill  of  exchange 
▼as  accepted  to  secure  payment  of  a  sum  of  money  consisting  partly  of  a 
debt  from  which  the  acceptor  had  been  discharged  under  the  Insolvent 
Debtors9  Act  and  partly  of  a  new  debt,  it  was  held  that  the  bill  was  a 
▼did  security  as  to  the  latter,  although  it  was  void  as  regarded  the  former 
debt  (k)     These  cases  come  within  the  rule  laid  down  by  Hutton,  J.,  that 
"when  a  good  thing  and  a  void  thing  are  put  together  in  one  self-same 
gnmt,  the  law  shall  make  such  a  construction  that  the  grant  shall  be  good 
fa  that  which  is  good  and  void  for  that  which  is  void,"  and  also  within 
fte  maxim,  u  Utile  per  inutile  non  vitiatur."    Where  there  are  two  con- 
secrations, the  one  good  and  the  other  bad,  and  general  damages  have 
***&  recovered,  they  shall  be  deemed  to  have  been  given  in  respect  of  the 
8°°d  consideration  alone.  (/) 

Indivisible,  illegal,  and  void  contracts. — Where  a  defendant,  in  con- 
gelation of  a  sum  of  money  paid  him  by  a  sheriff,  and  in  further  con- 
juration that  the  sheriff  would  permit  a  debtor  in  his  custody  to  go  at 
^B*)  promised  to  pay  a  sum  of  money  to  such  sheriff,  it  was  held  that  the 
"teg*!  consideration  could  not  be  separated  from  the  legal  consideration 
•^  be  rejected,  but  that  the  illegality  of  part  of  the  contract  vitiated  the 
whole.  (m)  Where  a  bill  of  exchange  was  given  to  secure  payment  of  a 
'kbt,  p^  of  which  consisted  of  money  lawfully  advanced,  and  the  rest  for 

(/)  Mouys  v.  LeaU,  8  Bast,  282.  (t)  Green  v.  Price,  18  M.  &  W.  695.    Price 

W  Kerrtnn  ▼.  Cole,  8  Bait,  281.  v.  Green,  16  M.  6c  W.  846, 1 6  Law  J.,  Exch.  108. 

(*)  "London  "  means  the  city  of  London,  and  (k)  Sheerman  v.  Thompson,  1 1  Ad.  &  B.  1027. 

M^  metropolis  generally.    AfaUan  v.  May,  13  (/)  Ley.  79,  Beet  v.  JoUy,  1  Sid.  38. 

*•  *  W.  517.      •          *  (W)  Featltertton  t.  Hutchinson,  Cro.  Elix.  199. 
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money  due  upon  an  illegal  sale,  it  was  held  that  the  good  part  of  the  & 
sideration  for  the  bill  could  not  be  separated  from  the  rest,  and  that  the  wh 
was  illegal  and  void,  (n)  If  upon  a  contract  for  the  hiring  and  service 
a  housekeeper  at  certain  agreed  wages,  it  appears  to  have  been  part  of 
contract  that  the  housekeeper  should  cohabit  with  her  master,  the  wh 
will  be  void  and  the  wages  irrecoverable.  (0)  Where  a  verbal  agreem 
was  made  to  pay  the  debt  of  a  third  party,  (which  is  void,  as  we  hi 
before  seen,  by  the  statute  of  frauds,  unless  it  is  authenticated  by  writhi 
and  to  pay  certain  expenses  connected  therewith,  it  was  held  that  the  agr 
ment  was  indivisible,  and  being  void  as  to  one  part  of  it,  could  not  stc 
good  as  to  the  residue,  and  that  the  whole  was  invalid,  (p)  Upon  a  contr 
for  the  sale  and  purchase  of  tobacco,  it  was  agreed  that  a  certain  quant 
of  counterfeit  money  should  be  taken  in  payment  by  the  vendor,  and  t 
tobacco  having  been  delivered  and  the  counterfeit  money  sent,  the  vend 
then  refused  to  receive  it,  and  brought  an  action  for  the  price  of  ti 
tobacco  in  current  coin,  insisting  that  the  contract  to  accept  payment 
counterfeit  money  was  illegal  and  void ;  but  per  Buller,  J.,  "  It  cannot  1 
said  that  the  sale  is  good  and  that  the  payment  is  bad ;  if  it  be  an  illeg 
contract,  it  is  equally  bad  for  the  whole.  .  .  To  allow  the  plaintiff  to  recovi 
would  be  permitting  him  to  take  advantage  of  a  corrupt  agreement  .  . 
The  parties  are  in  pari  delicto ;"  (q)  and  that  being  the  case,  "  potior  c 
conditio  defendentis."  So  where  an  agreement  recited  that  the  plaint 
carried  on  business  as  a  law  stationer,  and  had  been  a  sub-distributor 
stamps  and  collector  of  assessed  taxes,  and  the  plaintiff  then  agreed 
sell,  and  the  defendant  to  buy,  the  said  business  of  a  law  stationer  for  30C 
and  it  was  then  agreed  that  the  plaintiff  should  not  at  any  time  after  i 
1st  of  March  then  next,  carry  on  the  said  business  of  a  law  stationer 
collect  any  of  the  assessed  taxes,  but  would  use  his  utmost  endeavours 
introduce  the  defendant  to  the  said  business  and  offices,  it  was  held  tl 
this  contract  was  single  and  entire ;  that  the  300/.  was  referable  to  1 
whole  subject  matter  of  the  agreement,  and  that,  as  part  of  the  contr 
was  for  the  use  of  the  plaintiff's  utmost  endeavours  to  procure  for  the  « 
fendant  an  appointment  to  an  office  connected  with  the  receipt  of  1 
revenue  (ante,  pp.  101, 102),  the  whole  contract  was  void,  and  an  action  cot 
not  be  maintained  for  any  portion  of  the  300/.  "  The  court,"  obser? 
Wilde,  C.  J.,  "  cannot  say  that  any  parcel  of  the  300/.  is  referable  to  01 
part  of  the  agreement,  and  that  the  residue  of  the  300/.  is  to  be  refern 
to  the  other  part."  (r) 

Recovery  of  goods  delivered  under  a  void  contract  of  sale. — If  a  perw 
obtains  goods  under  a  contract  of  sale  with  the  fraudulent  intention 

(«)  Scott  v.  Gilltnore,  3  Taunt.  226.     Thomas  v.  Beckett  T.  R.  201. 

v.  Williams,  10  B.  &  C.  671.    Fergusson  y.  Nor-  (q)  Alexander  v.  Oven,  1  T.  R.  227. 

man,  6  Sc.  810.  (r)  Hopkins  v.  PrescoU,  16  Law  J.,  C.  P.  5 

(o)  Rex  ▼.  Northwingjield,  1  B.  &  Ad.  912.  4  C.  B.,  s.  c. 

(p)  Lexington  v.  Clarke,  2  Ventr.  223.  Chater 
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ver  paying  for  them,  the  contract  is  void  as  far  as  the  vendor  is  con- 

cer-med,  and  the  goods  may  be  recovered  by  the  latter  in  an  action  of 

trover;  (*)    but  if  the  vendor  does  not  think  fit  to  avail  himself  of  the 

fr&ud,  he  may  of  course  treat  the  contract  as  a  subsisting  contract,  and  sue 

for-  the  price  (ante,  p.  69). 

Hecovery  of  payment  for  work  done  under  a  void  contract. — We  have 
already  seen  that  where  a  workman  agreed  to  remove  a  quantity  of  rub- 
bish for  a  certain  sum  upon  the  faith  of  a  false  and  fraudulent  representa- 
tion made  by  the  employer  as  to  the  depth  of  the  rubbish,  it  was  held  that 
the  workman  might  treat  the  special  agreement  as  a  nullity,  and  sue  upon 
the  ordinary  implied  contract  for  the  recovery  of  fair  and  reasonable 
wages  and  reward. (f)     But  if  the  workman  has  exercised  or  ought  to 
have  exercised  his  own  judgment  and  skill  in  the  matter,  and  ought  not  to 
have  depended  upon  the  representations  of  the  employer,  he  will  not  be 
permitted  to  avoid  the  contract  on  the  ground  of  fraud,  (a) 

Recovery  of  money  paid  under  illegal  or  void  contracts. — We  have 
already  seen  that  so  long  as  an  illegal  contract  remains  executory  and 
unperformed,  money  deposited  by  one  of  the  parties  in  furtherance  of  the 
fulfilment  of  the  contract  may  be  recovered  back,  (v)     But  when  the  par- 
ties have  carried  out  their  unlawful  intention,  and  the  illegal  act  has  been 
ftccomplished,  and  both  are  in  pari  delicto,  the  law  will  not  give  to  one  of 
fem  any  remedy  against  the  other  in  respect  of  any  matter  growing  out 
°f  the  illegal  transaction,  and  money  paid  by  one  to  the  other  cannot  then 
to  Recovered  back.     Money  lost  at  play,  or  paid  for  the  purpose  of  com- 
pounding a  felony,  or  purchasing  false  evidence,  or  inducing  a  party  not 
*°  appear  and  give  evidence  at  a  trial,  cannot  of  course  be  recovered  from 
^e  person  to  whom  it  has  been  paid,  (at)     If  indentures  of  apprenticeship 
*te  void  by  reason  of  the  amount  of  the  premium  paid  with  the  apprentice 
°°t    being  truly  or  correctly  stated  pursuant  to  the  requirements  of  the 
•^^^Jap  acts,  the  money  actually  given  with  the  apprentice  cannot  be  re- 
cov^red  back  on  the  ground  of  a  failure  of  consideration,  as  both  parties 
"^    in  pari  delicto,  {y)  When,  however,  the  parties  are  not  in  pari  delicto, 
"^    most  innocent  of  the  two  may,  as  we  have  already  seen,  obtain  the 
^^istance  of  the  law  for  the  recovery  of  money  paid  by  him  to  the  other 
^^ier  the  illegal  contract,  although  the  unlawful  act  may  have  been  fully 
^^cmplished  (ante,  p.  82).     "If  the  contract,"  observes  Domat,  "is  un- 
w^vful  only  on  the  part  of  him  who  receives  and  not  on  the  part  of  him 
w^o  gives,  he  who  has  given  money  under  the  contract  may  recover  it 

d)  Load  v.  Green,  15  M.&  W.  216.    Abbott*  Russell  on  crimes,  132.     Si  dantis  et  accipientis 

T-  Barry,  5  Moore,  98.  turpi*  causa  sit,  possessorem  potiorem  esse.     Dig. 

(0  Ante,  69.     Seiway  v.  Fogg,  5  M.  &  W.  86.  lib.  i2,  tit.  5,  lex.  8.     Lord  EUenborough,  Edgar 

(*)  Baxly  v.  MerrelX,  8  Bulstr.  94.  v.  Fowler,  3  East,  225.     Thutlewood  v.  Cracrqft, 

(v)  Ante,  p.  82.     Walker  r.  Chapman,  cited  1  M.  &  S.  500.     De  Metton  ▼.  D*  Mello,  12 

2  Pong.  471,  a.  East,  236.     Webb  v.  Bishop,  Bull  N.  P.  132. 
(z)  Norman  ?.   Cole,  3  Bsp.   251 ;   Oreavet         (y)  Stoke*  v.  TwilcKen,  2  Moore,  538. 
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back,  although  the  contract  has  been  fulfilled  by  the  receiver  of  su< 
money.  But  if  the  contract  is  unlawful  both  on  the  one  side  and  on  tl 
other,  as  if  one  party  gives  money  to  a  judge  to  gain  his  cause,  or  01 
person  gives  money  to  another  to  induce  him  to  commit  a  crime,  he  wl 
has  thus  given  his  money  is  justly  deprived  of  what  he  has  expended,  an 
cannot  recover  it  back."  (2)  Whenever  one  of  two  parties  to  a  contra 
has  obtained  money  from  the  other  by  fraud  or  deceit,  an  action  may  ( 
course  be  maintained  by  the  cheated  party  for  the  recovery  of  the  mone 
so  paid,  (a)  But  the  latter  must  repudiate  the  contract  as  soon  as  he  dig 
covers  the  fraud.  If  a  purchaser  has  been  induced  to  buy  goods  in  coi 
sequence  of  a  fraudulent  misrepresentation  made  by  the  vendor,  he  mui 
repudiate  the  sale  and  return  the  goods  as  soon  as  he  is  aware  of  th 
deceit.  If  he  keeps  possession  of  the  goods,  or  re-sells  them,  he  can  the 
only  sue  the  vendor  for  a  breach  of  warranty,  (b) 

Money  in  the  hands  of  depositaries  and  stake-holders. — The  stat.  8  < 
9  Vict.  c.  109,  s.  18,(c)  which  enacts,  as  we  have  already  seen,  that  n 
action  shall  be  brought  for  recovering  any  money  or  valuable  thin 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  an 
wager  shall  have  been  made,  was  intended  to  prevent  the  recovery  of  th 
stake  by  the  party  who  assumed  to  have  won  the  wager,  and  not  to  pre 
vent  either  of  the  parties  depositing  the  money  from  withdrawing  his  assen 
to  the  contract  before  the  determination  of  the  wager,  and  thus  of  his  owi 
free  will  preventing  the  result  which  the  act  was  passed  compulsorily  to 
prevent.  In  an  action  for  money  had  and  received,  brought  against 
stakeholder  to  recover  20/.  deposit,  the  following  memorandum  was  put  k 
evidence  by  the  plaintiff:  "  Mr.  Varney  (the  plaintiff)  bets  Mr.  Isaac 
20/.  that  his  horse  will  make  the  best  of  his  way  for  two  miles  against  1C 
Isaacs9  horse,  &c.  The  match  to  come  off,  &c.  The  money  to  be  A* 
posited  with  Mr.  Hickman  (the  defendant)."  This  note  was  signed  t 
Hickman  for  Isaacs,  and  both  the  plaintiff  and  Isaacs  deposited  20/.  i 
the  hands  of  the  defendant  Before  the  time  appointed  for  the  race  tX 
plaintiff  gave  the  defendant  notice  that  he  repudiated  the  wager,  and  A 
manded  back  his  money,  and  it  was  held  that  he  was  entitled  to  recov« 
it(rf) 

So  long  as  the  money  has  not  been  actually  paid  over  by  the  stak< 
holder  or  depositary  to  the  winner  it  may  be  recovered  back  by  tJ 
depositor,  (e)  but  not  afterwards.  (/)     Where  the  plaintiff  and  one  Aske 


t 


lz)  Lea.  Lois.  Civ.  tit,  18,  s.  14,  5. 

(a)  Martin  v.  Morgan,  8  Moore,  641 ;  1  B.  & 
B.  289,  t.  c. ;  Gow,  122.  Brutow  v.  Eastman,  1 
Esp.  172.  Hogan  v.  8h*e,  2  Esp.  622.  Wilton 
?.  Short,  12  Jut.  301. 

(b)  Gompertz  v.  Denton,  1  Cr.  &  M.  207 ;  8 
Tyr.  233;  1  DowL  P.  C.  625.  Towers  v. 
Barrett,  1  T.  E.  135.  Ellis  v.  Chinnock,  7  C.  & 
P.  169.    Lomi  v.  Tucker,  4  C.  &  P.  15. 


(c)  Ramloll  Thackoorseydass,  v.  Sooj*mm>* 
Dhondmull,  12  Jur.  315. 

{d)  Varney  v.  Hickman,  17  Law  J.,  C  • 
102. 

(e)  Cotton  ▼.  Thurland,  5  T.  R.  405.  Lac** 
sade  v.  Jf hite,  7  T.  B.  535.  Farmer  ▼.  Russ*f? 
B.  &  P.  299.  Tenant  v.  Elliot,  ib.  3.  MarrS) 
v.  Broderick,  2  M.  &  W.  869. 

(/)  Howson  v.  Hancock,  8  T.  B.  575. 
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had  agreed  to  run  a  foot  race  for  10/.  a  side,  and  each  deposited  10/.  with 

the    defendant  as  stakeholder,  to  he  awarded  and  paid  by  him  to  the 

dinner,  and  the  race  was  run  and  the  plaintiff  claimed  the  stakes  as  the 

dinner,  but  an  umpire  decided  in  favour  of  Askew,  and  the  defendant  then 

paid  over  the  money  to  him,  notwithstanding  the  protest  of  the  plaintiff, 

it  wag  held  that  the  plaintiff  could  not  maintain  an  action  against  the 

defendant,  the  stakeholder,  for  the  recovery  of  the  deposit,  (^r) 

If  two  persons  jointly  contribute  a  sum  of  money,  and  place  it  in  the 
haxtds  of  a  stakeholder  in  one  sum  in  solido,  under  their  joint  direction 
authority  to  award  the  amount  to  the  winner  of  a  lawful  game,  there 
be  a  joint  revocation  of  the  joint  authority,  and  one  of  them  alone  is 
not;  entitled  to  demand  back  and  recover  a  moiety  of  the  deposit  ;(h)  but 
if  %he  amount  is  brought  to  the  latter  in  several  sums,  the  separate  property 
of  each,  and  is  received  under  a  separate  authority  from  each,  each  is 
entitled  to  countermand  the  direction  and  authority,  so  long  as  the  money 
remains  in  the  hands  of  the  stakeholder,  and  has  not  been  paid  over.  («') 

Void  contracts. — Sale  of  forged  bonds,  railway  shares,  and  securities 
for  money. — When  a  contract  is  simply  null  and  void,  and  not  tainted 
with  illegality,  money  paid  by  one  of  the  contracting  parties  to  the  other 
nuty  in  general  be  recovered  back  on  the  ground  of  a  failure  of  considera- 
tion (ante,  pp.  18,  81).     If  a  contract  is  made  for  the  sale  and  purchase  of 
railway  scrip  or  shares,  foreign  state  bonds,  railway  debentures,  or  other 
securities,  and  the  scrip  shares  or  bonds  turn  out  to  be  forgeries,  so  that 
the  purchaser  has  never  obtained  that  which  he  agreed  to  buy,  and  the 
vendor  to  sell,  he  is  entitled  to  maintain  an  action  for  the  recovery  of  his 
purchase-money,  on  the  ground  that  there  has  been  a  total  failure  of  con- 
sideration. (4)     Where  a  purchaser  contracted  for  the  purchase,  and  the 
vendor  for  the  sale,  of  ten  Guatemala  bonds  for  the  sum  of  300/.,  and  the 
bonds  delivered  pursuant  to  this  contract  were  found  two  days  after  the 
delivery  to  be  unstamped  bonds,  which  had  long  before  been  called  in 
by  the  Guatemala  government,  and  were  not  saleable  on  the  stock  ex- 
change as  Guatemala  bonds,  it  was  held  that  the  purchaser  was  entitled  to 
^cover  back  the  300/.  he  had  paid  for  them.     "  The  money,"  observes 
Tindal,  C.  J.,  "  was  paid  upon  the  faith  and  understanding  that  the  bonds 
were  genuine  and  available  Guatemala  bonds,  and  saleable  on  the  stock 
^change.     It  seems,  therefore,  that  the    consideration  on  which  the 
money  was  paid  has  failed  as  completely  as  if  the  defendant  (the  vendor) 
b*d  contracted  to  sell  foreign  gold  coin  and  had  handed  over  counters 
tn8tead.w(/)     "  The  defendant,  in  fact,  sold  mere  pieces  of  parchment, 

W  Batty  v.  Marriott,  17  Law  J.,  C.  P. ;  4  0.  Egerton  v.  Fursman,  Ry.  &  Mood.  214.    Varney 

*»  ■•  c  v.  Hickman,  17  Law  J.,  C.  P.  102. 
ifSLPo,t'  eh.  21,  i.  1.     JoiHT  AW)  separate  (*)  Ante,   pp.    18,  81.     Bridge  v.  Wain,  1 

vS**?*  actio*.    Lord  Kenyon,  1  Peake,  175.  Stark.  505. 
!**?»  H.,  2  M.  &  W.  372.    Wilde,  C.  J.,  Batty         (I)  Young  v.  C6U,  4  Sc.  495 ;  8  Bin*.  N.  S. 

Harriott,  at  supra.  730,  s.  c    Crippt  v.  Ibade,  6  T.  R.  606. 

10  XttAam  t.  Kingman,  1    B.  &  Aid.  687. 
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worth  nothing,  and  obtained  money  from  the  plaintiff  for  a  thing  of  i 
value ;  and  it  is  an  established  rule  of  law,  that  where  money  has  be* 
paid  over  by  one  party  to  another  without  a  valuable  consideration,  or  < 
a  consideration  that  fails,  an  action  for  money  had  and  received  will  lie 
recover  it  back."(?n)  If  the  defendant  bought  of  another,  he  may  sue  tl 
seller  to  him,  and  such  seller  the  party  from  whom  he  purchased,  until 
last  we  come  to  the  forger  of  the  security,  and  in  getting  at  him  a  gre 
service  will  be  done.  But  the  purchaser  cannot,  where  he  has  got  wh 
he  bargained  for,  recover  back  the  price  paid  by  him,  although  the  subjc 
matter  of  the  sale  may  subsequently  turn  out  to  be  a  thing  of  no  vain 
Where,  for  example,  the  vendor  agreed  to  sell,  and  the  purchaser  to  bu 
200  scrip  certificates  of  shares  in  the  Kentish  Coast  Railway  Compa; 
for  the  sum  of  432/.  10*.,  and  the  scrip  certificates  were  delivered  by  1 
vendor,  and  the  purchase-money  paid,  but  the  Kentish  Coast  raita 
scheme  was  subsequently  abandoned,  and  the  company  dissolved,  and  i 
scrip  repudiated  on  the  ground  that  the  secretary  had  issued  it  withu 
authority,  it  was  held  that  the  purchaser  could  not  recover  from  t 
vendor  the  money  he  had  paid  for  it,  as  he  had  got  what  was  intended 
be  bought  and  sold.  The  scrip,  observes  Alderson,  B.,  "  was  signed  I 
the  secretary  of  the  company,  and  appears  to  have  been  the  only  Kentifi 
Coast  railway  scrip  in  the  market.  Having  got  that,  the  purchaser  hasgn 
all  that  he  contracted  to  buy. (it)  The  vendor  does  not  impliedly  unde: 
take  that  the  company  shall  go  on,  or  the  scheme  succeed,  or  that  th 
shares  shall  continue  marketable.  So  if  a  man  goes  into  the  mone 
market  with  a  bill  of  exchange  or  a  promissory  note,  and  gets  it  discounts 
without  putting  his  own  name  on  the  back  of  it,  he  is  not  bound  to  refim 
the  money  he  receives,  if  the  parties  to  the  bill  or  note  become  insolvei 
and  the  bill  is  dishonoured;  but  if  it  is  not,  the  bill  or  note  of  the  parti* 
whose  names  appear  upon  it,  if  it  is  a  spurious  document  or  a  forger 
then  the  money  received  in  exchange  for  it  cannot  lawfully  be  retains 
If  the  party  who  negotiates  it  does  not  indorse  it,  he  does  not  subje 
himself  to  that  responsibility  which  the  indorsement  would  bring  on  bin; 
but  his  declining  to  indorse  the  bill  does  not  rid  him  of  that  responsibili 
which  attaches  on  him  for  putting  off  an  instrument  as  of  a  certain  descri] 
tion  which  turns  out  not  to  be  such  as  it  is  represented  to  be.  Whe 
bank  of  England  notes  are  taken,  the  party  negotiating  them  is  not,  ai 
does  not  profess  to  be,  answerable  that  the  bank  of  England  shall  pay  tl 
notes,  but  he  is  answerable  for  their  being  such  as  they  purport  to  be.w(» 
Where  one  man  discounted  a  forged  victualling  bill,  and  another 
forged  navy  bill,  and  another  a  forged  private  bill  of  exchange,  it  was  he 

(m)  Best,  C.  J.,  Kempson  v.  Saunders,    12      Law  J.,  Exch.  297. 
Moore,  49  ;  4  Bing.  7 ;  2  C.  &  P.  4 10,  n.  (o)  Gibbs,  C.  J.  Jonet  v.  Ryde,  5  Taunt  4fr 

(*)  Lamert  v.  Heath,  15  M.  &  W.  488.     15 
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that  each  of  the  parties  was  entitled  to  recover  back  the  money  he  had 
paid.(/>)     But  the  acceptor  of  a  bill  of  exchange  is  bound  to  know  the 
handwriting  of  the  drawer,  and  cannot  recover  money  which  he  has  paid 
upon  a  forged  bill  accepted  by  him,  and  which  has  gone  into  the  market 
accredited  by  his  genuine  signature.     Thus,  where  a  forger  drew  a  bill  of 
exchange  on  the  plaintiff  in  the  name  of  a  party  to  whom  the  plaintiff  was 
indebted,  and  the  plaintiff  accepted  it,  and  the  bill  was  then  indorsed  to, 
and  discounted  by,  the  defendant,  and  was  presented  by  him  to  the  plain- 
tiff when  it  became  due,  and  the  amount  was  paid  by  the  plaintiff,  it  was 
held  that  the  plaintiff  could  not,  on  discovering  the  forgery,  maintain  an 
action  for  his   money.     "  It  was  incumbent  on   the   plaintiff  himself," 
observes  Mansfield,  C.  J.,  "  to  be  satisfied  that  the  bill  was  drawn  by  the 
drawer's  hand  before  he  accepted  or  paid  it."(y)     It  is  as  much  the  duty 
also  of  bankers  to  know  the  hand- writing  of  their  customers  who  draw  on 
them,  as  it  is  of  an  acceptor  of  a  bill  to  know  the  drawer's  hand-writing, 
and  therefore,  if  a  bill  purporting  to  be  drawn  by  a  customer  of  the 
hanker's  is  made  payable  at  the  bank,  and  the  bankers  take  up  and  pay 
the  bill  to  a  bond  fide  indorsee  for  value,  who  presents  it  to  them  for  pay- 
ment, they  cannot  recover  the  amount  from  such  indorsee,  (r)     But  when 
a  banker  merely  discounts  a  bill  it  is  otherwise."  (s) 

Alteration  of  cheques. — When  a  cheque  was  so  carelessly  drawn  as  to  be 

easily  altered  by  the  holder  to  a  larger  sum  without  the  alteration  being 

distinguishable,  it  was  held  that  the  loss  must  fall  on  the  drawer,  as  it 

resulted  from  his  negligence,  (t)     But  it  is  otherwise  if  the  alteration  has 

not  been  induced  by  the  negligence  of  the  drawer,  (u) 

ip)  lb.  488.    Bruce  ▼.   Bruce,  5  Taunt.  495,  (0  Young  v.  Grote,  12  Moore,  484 ;  4  Bing. 

n.       Wilkinson  v.  Johnston,  8  B.  &  C.  428.  253,  s.  c. 

iq)  Price  7.  Neal,  3  Bur.  1357.  (u)  Hall  v.  Fuller,  5  B.  &  C.  750  ;  8  D.  &  B. 

(r)  Smith  v.  Mercer,  6  Taunt  81.  464,  s.  c. 
U)  Fuller  v.  Smith,  1  0.  &  P.  198. 
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SECTION  I. 


CIVIL  DISABILITIES. — CONTRACTS  BY  ALIENS. — FELONS. — OUTLAWS. — MAR- 
RIED  WOMEN  AND   CORPORATIONS. 


No  person  of  the  age  of  consent,  resident  in  this  country,  under 
protection  of  the  crown,  is,  strictly  speaking,  incapable  of  contracting,  l>*rt 
many  persons  labour  under  a  partial  or  total  disability  of  contracting,  <*r 
of  enforcing  their  contracts.  Some  may  sue  but  cannot  be  sued ;  otb-^ir8 
may  be  sued  but  cannot  themselves  sue. 

Incapacity  of  agents,  trustees,  $c9  to  contract  in  certain  case*- — 
"  Trustees,  agents,  commissioners  and  assignees  of  bankrupts,  solid***18 
to  commissions  of  bankruptcy,  auctioneers,  creditors  who  have  been 
suited  as  to  the  mode  of  sale,  counsel,  or  any  person  who,  by  being 
ployed  or  concerned  in  the  affairs  of  another,  have  acquired  a  knowle^iU6 
of  the  state  of  his  property,  are  incapable  of  purchasing  such  prop^*"^ 
themselves,  except  under  certain  restrictions  and  limitations."  (a)     u  *X **e 
ground  on  which  the  disability  rests  is  no  other  than  that  principle  whi*" 
dictates  that  a  person  cannot  be  both  judge  and  party.     No  man  &*& 

(a)  2  Sugd.  Vend.  &  Purch.  887,  ed.  1846. 
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utters.  He  that  is  intrusted  with  the  interest  of  others  cannot 
)  make  that  business  an  object  of  interest  to  himself,  because, 
Uy  of  nature,  one  who  has  the  power  will  be  too  readily  seized 
ination  to  use  the  opportunity  for  serving  his  own  interest  at 
of  those  for  whom  he  is  entrusted."  (b)  A  trustee,  or  an 
le,  therefore,  cannot,  under  ordinary  circumstances,  become 
purchaser  of  the  property  confided  to  him  to  seU.  "  The  part 
Her  and  the  buyer  have  to  act  stand  in  direct  opposition  to 
t  being  the  object  of  the  seller  to  sell  as  high  as  he  can,  and 
to  buy  as  cheap  as  he  can ;  and  this  conflict  of  interest  is  the 
uning  which  the  disability  has  been  established."  (c)  An 
Qot  in  general  buy  an  estate  of  his  client,  (d)  nor  can  an  arbi- 
&e  from  the  parties  to  the  reference,  nor  a  guardian  from  his 
rustee  from  his  cestui  que  trust,  unless  the  surrounding  cir- 
>rove  beyond  all  doubt  that  the  transaction  was  perfectly  fair 
$eous  for  the  client,  cestui  que  trust,  or  other  parties  affected 

trs  and  churchwardens  of  any  parish  or  place  are  incapable 
g  lands  by  those  names,  but  they  are  enabled  by  statute  to 
orkhouse  for  the  poor.(y) 

with  foreigners. — Alien  friends. — Every  subject  of  a  friendly 
«  in  this  country  has  the  same  power  of  entering  into  and 
rsonal  contracts,  as  the  natural  born  subjects  of  the  realm,  (g) 
cannot  purchase  or  hold  any  estate  of  freehold  or  inheritance 
tenements,  because  such  an  interest  in  the  soil  requireth  a 
llegiance.  He  cannot,  therefore,  lawfully  enter  into  or  en- 
ltracts  connected  with  the  acquisition  and  enjoyment  of  free* 
(A)  By  7  &  8  Vict.  c.  66 ,  it  is  enacted,  (s.  4,)  that  every 
the  subject  of  a  friendly  state,  may  take  and  hold  every  spe- 
cial property  whatever,  except  chattels  real,  by  purchase,  gift, 
n,  or  otherwise,  as  if  he  were  a  natural  born  subject,  and  that 
riend  residing  in  this  country  may,  by  grant,  lease,  demise, 
>r  otherwise,  take  and  hold  any  lands,  houses,  or  other  tene- 
e  purpose  of  residence  or  occupation,  or  for  the  purpose  of 
j,  trade,  or  manufacture,  for  any  term  of  years  not  exceed- 


dingt  Co.  v.  Mackenzie,  8  Bro. 
il  law.  Tutor  rem  pupilli  emere 
que  porrigendum  est  ad  similia, 
res  procuratores  et  qui  negotia 
Dig.  lib.  13,  tit.  1,  lex.  34,  § 

aUard,  3  Bro.  Ch.  C  119.     Ex 
*.  626. 

▼.  Bigby,  1  Rum.  &  Myl.  539. 
tarn,  2  Beav.  76 ;  9  Yes.  296  ; 


13  Ves.  138 ;  6  Ves.  266;  8  Cujacius,  388. 

(e)  Cane  v.  Lord  Alien,  2  Dow.  289.  Darcson 
v.  Mastey,  1  Ball  &  Beat  219.  Lord  Hardwick  v. 
Vernon,  4  Ves.  411 ;  14  Ves.  504 ;  2  Sugd.  200. 

(/)  9  Geo.  1,  c.  7,  a.  4.  Warners  case,  Cro. 
Jac.  532 :  Co.  Litt  3,  a. ;  Hargrave's  n.  (4). 

(g)  Com.  Dig.  alien,  c.  5.  Openheimer  v. 
Levy,  2  Str.  1082. 

(A)  Calvin's  case,  7  Co.  23,  a. ;  Co.  Litt.  2,  b.  ; 
1  Woodd.  lect.  aluxs,  Boll.  Abr.  194. 
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ing  twenty-one  years,  (i)  An  alien  friend,  consequently,  may  enter  h 
all  such  contracts  concerning  land  as  are  connected  with  his  enjoyment 
a  lease  for  the  term  and  purposes  sanctioned  by  the  act,  and  may  enfo: 
such  contracts  in  our  courts  of  law  and  equity,  but  he  cannot  lawft 
accept  leases  for  terms  exceeding  twenty-one  years,  or  enter  into  contra 
connected  with  the  acquisition  or  enjoyment  thereof.  !£,  after  a  contr 
has  been  made  with  an  alien  friend,  a  war  breaks  out  between  his  coun 
and  this,  his  right  of  action  on  the  contract  is  suspended  until  the  reti 
of  peace.  (A)  The  crown  may  indeed,  if  it  thinks  fit,  lay  hands  on  all 
debts  and  choses  in  action,  and  prevent  him  from  afterwards  putting  th 
in  suit,  but  if  it  does  not  think  fit  so  to  do,  his  rights  are  restored  on 
return  of  peace.(/) 

Alien  enemies. — The  subjects  of  every  state  at  open  war  with  1 
country  are  alien  enemies,  excepting  those  who  come  here  under  safe  c< 
duct,  and  have  had  protection  accorded  to  them  by  the  crown ;  and 
also  are  all  British  subjects,  and  the  subjects  of  neutral  nations  who  i 
domiciled  in  an  enemy's  territory,  or  who  engage  in  the  service  of  a  he 
tile  power. (w)  An  alien  enemy  resident  abroad,  cannot  lawfully  contra 
with  British  subjects  unless  he  has  obtained  a  license  to  trade.  But  I 
may  lawfully  provide  for  the  wants  and  necessities  of  an  Englishiro 
detained  in  his  own  country,  or  passing  through  it  on  his  return  horn 
and  may  enforce  contracts  made  for  such  purposes  on  the  return  < 
peace. (n)  So  long  as  hostilities  last  he  is  utterly  disabled  from  suing 
our  courts  of  justice,  although  he  may  be  sued  if  he  resides  within  th< 
jurisdiction.  In  one  case  it  was  held  that  a  natural  born  subject  mig 
sue  in  trust  for  an  alien  enemy,  (o)  but  this  decision  seems  to  be 
variance  with  numerous  authorities.  (/?)  If  a  subject  of  a  state  at  war  wi 
this  country  resides  here  with  the  license  and  permission  of  the  crown, 
has  the  same  rights  and  privileges  as  an  alien  friend,  (q)  But  the  m< 
fact  of  the  residence  of  a  party  in  this  country  without  disturbance  or  i 
terruption,  is  not  evidence  of  a  license  from  the  crown,  unless  it  be  sho1 
that  the  government  was  cognizant  of  his  being  here,  and  sanctioned  I 
stay.(r) 

Prisoners  at  war  remaining  in  the  realm  under  the  protection  of  1 
king,  may  enter  into  and  enforce  personal  contracts,  unless  the  crown : 


(t)  The  stat.  82  Hen.  VIII.  c.  16,  s.  13,  ia  vir- 
tually repealed. 

(k)  Flindi  v.  Waters,  15  East,  260 ;  Co.  Litt. 
129,  b.    Boussmaker,  ex  parte,  13  Ves.  71. 

(/)  Gibbs,  C.  J.,  Antoine  v.  Morshead,  6  Taunt 
239 ;  1  Bolle  Abr.  alien,  B.  pi  3 ;  Bro.  Dnra- 
zbn,  pi.  16,  20. 

(m)  Roberts  v.  Hardy,  3  M.  &  8.  534.  Mac 
Connell  v.  Hector,  3  B.  &  P.  113.  0' Mealy  v. 
Wilson,  1  Campb.  482.     The  Ocean,  5  Bob.  90. 

(n)  Antoine  v.  Morshead,  6  Taunt.  287.  Du- 
hammel  v.  Pickering,  2  Stark.  92. 


(o)  Daubuz  t.  Morshead,  6  Taunt.  832. 

(p)  Brandon  7.  NesbiU,  6  T.  B.  23.  Brit 
7.  Towers,  ib.  35.  Brandon  y.  Curling,  4 1 
413.  Boulion  7.  Dobree,  2  Campb.  163.  Wa 
7.  Scott,  4  Taunt.  605.  Albretch  v.  Snssmat 
Yes.  fie  B.  323.  WiUison  7.  Pattison,  7  Tn 
447.    Kensington  7.  Inglis,  8  East,  288. 

(?)  Welts  y.  Williams,  1  Ld.  Baym.  282 
Salk.  46,  s.  c.  Casseres  7.  Bell,  8T.E.1 
Vin.  Abr.  Alien,  (I.)  pi.  8. 

(r)  Boulton  7.  Dobree,  2  Campb.  156.  A\ 
tor  7.  Smith,  8  Campb.  244. 
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terferes  to  prevent  them.  They  may  sue  for  the  wages  of  labour,  for  the 
price  of  goods  sold  and  delivered,  and  they  appear  to  have  the  same 
civil  rights  and  privileges  as  alien  friends,  (s) 

Attainted  persons. — Felons  and  outlaws. — When  a  person  has  been 
convicted  of  felony  and  received  judgment,  or  has  been  outlawed,  he  is 
civilly  dead,  and  is  incapable  of  enforcing  any  contract  he  may  have 
entered  into,(/)  although  he  is  liable  to  be  sued  thereon. (w)  If  he  is 
attainted  or  outlawed  for  a  capital  offence  he  forfeits  all  his  lands  and 
tenements,  and  in  all  cases,  after  outlawry,  and  conviction  and  judgment 
for  felony,  he  forfeits  his  goods  and  chattels,  debts  and  choses  in  action. 
All  nis  bonds,  bills,  notes,  and  covenants,  and  securities  for  the  payment 
of  money  vest  in  the  crown,  and  the  king  or  his  grantee  may  maintain  an 
action  upon  them  in  his  own  name.  (47)  The  forfeiture  extends  also  to  all 
property  in  which  he  is  beneficially  interested,  and  to  all  equitable  as  well 
as  legal  rights.  Therefore,  a  bond  taken  in  another's  name,  or  a  lease 
granted  to  another  in  trust  for  him,  becomes  forfeited  to  the  crown,  (y) 

Effect  of  the  removal  of  the  disability. — The  incompetency  to  contract 
and  sue  may  be  removed  by  means  of  a  free  pardon  or  a  reversal  of  the 
outlawry,  or  by  the  party's  suffering  the   punishment  awarded  for  his 
crime ;  but  the  removal  of  the  disability,  unless  it  has  been  effected  by  a 
free  pardon,  containing  words  of  restitution,  does  not  enable  the  party 
thus  restored  to  his  civil  rights  to  sue  upon  any  of  the  bonds,  covenants, 
or  personal  contracts,  which  have  been  forfeited  and  have  become  vested 
in  the  crown.     But  inasmuch  as  his  freehold  land  is  not  divested  out  of 
Mm,  and  transferred  to  the  crown  until  office  found,  (2)  he  has  a  right  to 
sue  the  lessees  and  tenants  of  such  property  upon  covenants  for  the  pay- 
ment of  rent,  covenants  to  repair,  and  other  real  contracts  connected  with 
wich  estates,  unless  the  crown  interferes  to  prevent  him.     He  may  also 
grant  leases  thereof,  and  deal  generally  with  the  property  subject  to  the 
paramount  title  of  the  crown,  (a) 

Contracts  by  married  women. — A  married  woman  has  no  power  of 
entering  into  any  description  of  contract  during  the  coverture  on  her  own 
account,  so  as  to  incur  any  legal  liability  thereon,  (b)  her  separate  exist- 
ence, as  regards  all  liabilities  ex  contractu,  being  annihilated  by  the  mar- 
n&ge.  If  a  deed  executed  by  a  married  woman  be  a  deed  poD,  "  it  is 
absolutely  void  ab  initio,  and  the  coverture  which  shows  the  deed  to  be 


(')  Sparenburgk  v.  Bannatyne,  1  B.  &  P.  1 70. 
**ria  v.ffaU,  2B.&P.  236  ;  1  Taunt  33,  n. 

(0  Hawk.  P.  C.  lib.  2,  c.  49,  s.  9. 

W  AfacdoKold  v.  Ramsey,  Foster,  61. 
.  '*)  Com.  Dig.  Forfeiture,  B.  2.  Sades  case, 
!**•  »5,  a.  Ford's  case,  12  Co.  2.  Bullock  v. 
{£**»>  2  B.  &  Aid.  276.  Roberts  v.  Walker,  1 
**\  &  M.  763.  Hage  v.  Skinner,  3  Lev.  29. 
J/>  &a*k,  P.  C.  lib.  2.  c.  49,  s.  10.  Earl  of 
**"■**«  case,  Hob.  214. 


(z)  Doe  v.  Evans,  5  B.  &  C.  587. 

(a)    Doe   v.   Pritchard,   5   B.    &    Ad.    765. 
Gierke  v.  Scroggs,  2  Lutw.  1513. 

(6)  A  married  woman  is  by  the  civil  law  dis- 
abled from  contracting,  either  on  her  own  account 
or  for  her  husband.  Frustra  disputas  de  contracti- 
bus  cum  marito  tuo  habitis,  utrurane  jure  steterint 
an  minime ;  cum  tibi  sufficiat,  si  proprio  nomine 
nullum  contractum  habuisti,  quominus  pro  marito 
tuo  conveniri  possis.     Cod.  lib.  4,  tit.  12,  lex.  1. 
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void,  is  good  evidence  under  the  plea  of  non  est  factum."  (c) 
be  a  deed,  inter  partes,  entered  into  by  the  wife  in  her  own  nax 
one  part,  and  another  party  of  the  other  part,  the  covenant 
entered  into  by  the  wife  cannot  be  enforced  either  against  h 
husband.  An  agreement  by  a  feme  covert  for  the  sale  of  an  esta 
be  enforced,  (d)  nor  any  other  agreement  when  the  coverture  is  p 
bar  of  the  action,(e)  but  married  women  are  capable  of  purchai 
sub  modo.  The  husband  may  disagree  thereunto,  and  divest * 
estate,  and  maintain  an  action  for  the  purchase-money,  (/)  I 
neither  agrees  nor  disagrees,  the  purchase  by  the  wife  will  sta 
The  wife  may,  however,  after  the  death  of  the  husband,  repu 
purchase,  (g)  A  married  woman  may  exercise  a  power  of  apj 
given  to  her,  over  lands  and  tenements,(A)  and  she  may  execul 
veyance  of  her  lands  with  the  concurrence  of  her  husband,  wh< 
cohabiting  with  him,  and  without  his  concurrence  when  she  is  liv 
rate,  under  a  separation  by  mutual  consent,  and  the  husband  i 
join  in  the  conveyance  unless  part  of  the  purchase-money  is  paidi 
But  although  a  married  woman  cannot  contract  so  as  to  incur  any 
responsibility,  yet  she  may,  as  we  shall  presently  see,  contract 
bind  her  husband,  and  although  she  cannot  herself  be  sued  upon 
tract  she  may  have  entered  into  during  the  coverture,  yet  she  it 
as  we  shall  presently  see,  to  sue,  together  with  her  husband, 
personal  contracts  under  seal  which  have  been  entered  into  d 
coverture,  with  herself  separately,(Ar)  or  with  herself  and  her 
jointly, (/)  and  upon  all  bills  of  exchange  and  promissory  no1 
payable  to  her  during  the  coverture,  and  upon  all  simple  cont 
consideration  for  which  moves  from  her.  (Post,  ch.  17,  s.  2.)  Ai 
entitled,  as  we  shall  presently  see,  in  certain  cases,  after  separate 
in  the  name  of  her  husband,  and  also  to  sue  her  husband  in  the 
a  trustee,  appointed  in  a  deed  of  separation,  (tn)  If  the  husband,  1 
of  the  adultery  of  the  wife,  is  absolutely  discharged  from  his  obli 
maintain  her,  the  latter  does  not,  in  consequence  thereof,  ace 
power  or  capacity  of  contracting  on  her  own  account,  so  as  to  i 
liability  upon  her  contracts,  (n)     A  divorce  a  mensd  et  thoro  doei 


(c)  Lord  Ellenborough,  Lambert  v.  Atkins,  2 
Campb.  273.  Linch  v.  Hooke,  1  Salk.  7.  Cole  v. 
JMlawn,  8  Keb.  228.  James  v.  Fowhes,  12  Mod. 
101 ;  Com.  Dig.  (Pleader) ;  2  W.  18.  Ex  parte 
Brady,  8  Dowl.  P.  C.  887. 

(d)  Emery  v.  Wate,  5  Ves.  846.  Martin  r. 
Mitchell,  2  Jac.  &  Walk.  418. 

(0  Burch  v.  Leake,  7  M.  &  Gr.  877. 

(/)  Oranby  v.  Allen,  1  Lord  Raym.  224. 
Fronde  v.  WigzeU,  1  Mad.  258. 

(g)  Co.  Litt.  8,  a.  Barn/other  v.  Jordan, 
2  Dong.  452. 

(h)  Stead  v.  Nelson,  2  Bear.  245. 


(i)  Be  Sarah  Woodcock,  1  C.  B.  4 

(£)  Howell  v.  Maine,  8  Lev.  408. 
there  was  given  durant  and  not  deva 
Darapier,  J.,  2  M.  &  S.  396.    Day 
cited  2  M.  &  S.  896. 

(0  Ankerttein  v.  Clarke,  4  T.  I 
neld  v.  RevovJU,  4  Moore,  71 ;  1  B. 
8.  c. 

(m)  Post,  ch.  17,  s.  8.  Auster  v. 
D.  &  L.  740. 

(»)  Gilchrist  v.  Brown,  4  T.  K.  76 
y.  Barlee,  8  M.  &  E.  220.  Beard  v. 
&  P.  93. 
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solve  the  marriage  tie,  or  invest  the  wife  with  any  of  the  attributes  of  a 
feme  sole,  and  she  does  not,  consequently,  during  such  a  separation, 
acquire  any  power  of  contracting  on  her  own  account  so  as  to  incur  any 
legal  liability  upon  her  contracts,  (o)  A  person  may,  therefore,  by  con- 
tracting with  a  married  woman,  render  himself  liable  to  be  sued  by  her 
and  her  husband  upon  the  contract,  without  acquiring  any  corresponding 
right  of  action  thereon. 

Suspension  and  dissolution  of  the  coverture. — Transportation  for  a 

term  of  years  operates  as  a  suspension  of  the  civil  and  marital  rights  of 

the  husband  during  the  continuance  of  the  term  of  banishment,  (/?)  and  until 

he  has  actually  returned  to  this  country  (q)  after  the  expiration  of  his  sentence. 

He  is  not,  when  the  exile  is  a  mere  temporary  exile,  civilly  dead,(r)  but 

the  effect  as  regards  the  capacity  of  the  wife  to  contract  and  to  be  sued  as 

a  feme  sole  is  precisely  the  same  as  if  he  were  so.     But  a  voluntary 

absence  beyond  the  sea,  on  the  part  of  the  husband,  or  a  compulsory 

absence  in  the  service  of  the  state,  does  not  in  anywise  alter  or  affect  the 

tegal  position  of  the  wife.(#)     If  the  husband  is  an  alien  ennemi  he  has  no 

fcgal  existence  in  this  country,  and  so  long  as  he  remains  in  that  situation 

*nd  position,  his  wife  resident  here  is  looked  upon  as  a  feme  sole,  and  she 

^  consequently,  liable  to  be  sued  upon  all  contracts  entered  into  by  her, 

JQ*t  the  same  as  if  she  were  a  widow,  (tf)  But  if  he  is  an  alien  ami,  and  has 

**  any  time  resided  in  this  country,  the  law  recognizes  and  regards  his 

*ife  in  the  same  light  as  any  other  married  Englishwoman.     It  has  been 

^d,  that  if  being  an  alien  he  resides  abroad,  and  has  no  animus  rever- 

teadi  to  this  country,  or  if  he  has  never  been  in  England  at  all,  the  wife 

■*y  be  treated  and  sued  as  a  feme  sole  ;(u)  but  it  seems  to  be  considered 

ty  tie  Court  of  Exchequer,  that  the  wife  of  an  alien  ami  cannot  be  sued 

upon  any  contract  that  she  may  enter  into  in  this  country  any  more  than 

toy  other  married  woman,  (x)     When  the  marriage  tie  has  been  dissolved 

ty  a,  divorce,  a  vinculo  matrimonii,  or  by  the  actual  or  civil  death  of  the 

husband,  all  the  debts  contracted  by  the  wife  prior  to  the  marriage,  and 

which  have  not  been  barred  by  the  Statute  of  Limitations,  survive  to  her, 

•ad  she  may  then  be  charged  with  the  payment  of  them.(y)     She  becomes 

*tao  from  that  time,  to  all  intents  and  purposes,  a  single  woman.     Her 

P°wer  of  contracting  on  her  own  account  is  forthwith  restored,  and  she 


M  Mttah  v.  Leigh,  5  T.  R.  679.  Marshall  r. 
j?****  8  T.  R.  646.  Faithorne  v.  Blaquire,  6 
f-  *  8.  73.    Lari,  y.  Lee,  8  B.  &  0.  291 ;  6  D. 

«W  Tindal,  C.  J.,  Ex  parte  Franks,  1  M.  & 
5.  »V     §»*"«>»  ▼•  Carruthers,  cited  1  T.  B.  6. 

fe)  parrot  y.  Blencow,  4  Esp.  28. 
frApl**  H  the  husband,  by  act  of  parliament,  has 
Jw^Qlex^t  to  be  exiled  but  for  a  time,  which  some 
*fe]egatkm,  that  is  no  civil  death." — Co.  Litt. 


*A 


138  a. 

(s)  Marsh  r.  Hutchinson,  2  B.  &  P.  226. 
Farrer  v.  Countess  Oranard,  4  B.  &  P.  80. 

(t)  Holt,  G.  J.,  Derry  v.  Duchess  of  Mazarine, 
1  Baym.  147  ;  1  Salk.  116. 

(«)  WalfordY.  Duchess  of  Pienne,  2  Esp.  554. 
Franks  v.  Duchess  of  Pienne,  ib.  587.  Kay  v. 
Duchess  of  Pienne,  3  Campb.  123.  Heath,  J., 
Marsh  v.  Hutchinson,  2  B.  &  P.  238. 

(x)  Barden  v.  Keverberg,  2  M.  &  W.  65. 

(y)  Woodman  v.  Chapman,  1  Campb.  188. 
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becomes  responsible  for  the  fulfilment  of  all  contracts  she  may  afterwar 
enter  into,  just  the  same  as  if  she  had  never  been  married.     But  she 
not  responsible  upon  any  contract  made  during  coverture,  or  upon  aa 
promise  made  after  the  death  of  the  husband,  to  pay  for  things  furnish 
her  in  his  lifetime."(*) 

Contracts  entered  into  by  the  wife  after  the  death  of  the  husband,  b\ 
before  his  decease  was  known,  are  not  binding  upon  the  wife,  and  d 
cannot  herself  be  made  responsible  for  the  performance  of  them.  Th 
where  a  husband  set  out  on  a  voyage  to  China,  leaving  his  wife  and  fami 
at  his  house  in  England,  and  the  plaintiff,  a  butcher,  supplied  them  wi 
meat  from  the  time  of  the  husband's  departure  until  the  news  of  his  dea 
arrived  in  England,  and  for  some  time  afterwards;  it  was  held  th 
the  widow  was  not  responsible  for  the  meat  supplied  to  her  between  tl 
14th  of  October,  the  day  on  which  the  husband  died,  and  the  13th  < 
March  following,  the  day  on  which  the  news  of  his  death  reached  h 
family,  (a) 

Corporations. — There  is  also  another  class  of  persons  daily  enterii 
into  contracts,  whose  power  of  contracting  is  different  from  that  of  ordina 
individuals,  and  requires,  therefore,  some  consideration.  These  m 
corporate  bodies. — The  sovereign,  by  virtue  of  the  royal  prerogative,  e:c« 
cises  the  power  of  creating  that  peculiar  species  of  entity  called  a  corj 
ration,  which  may  be  either  sole  or  aggregate,  ecclesiastical  or  lay,  and. 
called  into  existence  through  the  medium  of  a  charter  of  incorporate 
which  gives  it  a  name,  and  sometimes  prescribes  the  terms  and  conditio] 
of  its  existence.  "  The  name  is,  as  it  were,  the  very  being  of  the  constat 
tion,  for  though  it  is  the  will  of  the  king  that  erects  them,  yet  the  name  : 
the  knot  of  their  combination,  without  which  they  cannot  perform  that 
corporate  acts,  for  it  is  no  body  to  plead  and  be  impleaded,  to  take  am 
give  until  it  hath  gotten  a  name."(A)  Corporations  may  be  created  ala 
by  act  of  Parliament,  and  some  exist  by  prescription. 

Corporations  aggregate.-  The  effect  of  a  general  and  unqualified  incofl 
poration  of  two  or  more  persons,  at  common  law,  is  to  create  an  aggregate 
body  politic,  or  legal  entity,  with  rights  and  liabilities  completely  separnt- 
and  distinct  from  the  individual  existence,  rights,  and  liabilities  of  itf 
members.  This  legal  entity  is,  as  it  has  been  sagely  remarked,  withoc 
soul  or  conscience,  and  without  any  visible  or  outward  form,  and  canno* 
therefore,  be  either  excommunicated,  or  outlawed,  or  arrested.  It  couB 
only  in  former  times  be  compelled  to  answer  in  an  action  at  law  by  a  di 
tringas  against  its  goods  and  chattels,  and  could  only  appear  by  attorne^- 

(*)  Meyer  v.  Haworth,  8  Ad.  &  E.  467.  (b)  Bac.   Abr.   (Corporations.)    (0.)    13 

(a)  Smout  v.  Ilbery,  10  M.  &  W.  1.     And  see  Abr.  (Corporations.)   Cooch  v.  Goodman,  fc 

Blades  v.  Free,  9  B.  &  C.  167,  as  to  the  liability  B.  580. 

of  the  husband's  executors  in  such  a  case. 
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made  under  its  common  seal,  and  if  it  had  neither  lands  nor  goods  there 
was  no  way  of  bringing  the  corporate  body  either  into  a  court  of  law,  or  a 
court  of  equity.     Its  debts  are,  at  common  law,  its  own  debts,  and  not  the 
debts  of  the  individual  members  thereof,  and  the  latter,  consequently,  are 
not  answerable  either  in  their  persons  or  property  for  the  corporate  debts, 
and  if  there  are  no  corporate  effects  whereon  to  levy  judgments  and  exe- 
cutions obtained  against  the  body  corporate,  the   creditors    must    go 
unpaid,  (c)     Amongst  the  powers  and  privileges  possessed  by  the  body 
corporate  from  the  mere  act  of  incorporation,  and  without  any  special 
provision  or  stipulation  in  the  charter,  is  the  power  of  making  bye  laws 
for  the  government  of  the  body  politic,  subject  to  the  laws  of  the  realm 
and  subordinate  thereto,  and  the  power  (in  the  case  of  ancient  corpora- 
tions) of  electing  its  own  members  at  corporate  meetings,  and  appointing 
its  own  officers ;  of  suing  and  being  sued  in  the  corporate  name ;  of  hold- 
ing and  enjoying  property  in  such  name  ;  of  purchasing  and' parting  with 
its  possessions,  and  of  acting  and  speaking  through  a  common  seal,  which 
is  said  to  be  "  its  hand  and  mouth-piece." 

Corporations  cannot  lawfully  purchase  or  hold  lands  without  the  license 
°f  the  crown,  or  the  authority  of  parliament,  (rf)  and  they  cannot,  conse- 
quently, lawfully  enter  into  or  enforce  real  contracts  concerning  lands 
without  a  license  or  authority  to  hold  lands.  All  contracts  of  importance 
entered  into  by  corporations  must,  with  some  exceptions  presently  noticed, 
bo  made  under  the  common  seal  of  the  body  corporate,  and  in  the  corpo- 
rate name.  If  the  contract  is  made  in  the  name  of  the  head  of  the  corpo- 
ration, or  in  the  names  of  the  individual  members  thereof,  the  corporate 
body  cannot  in  general  sue  or  be  sued  upon  the  contract  although  the 
common  seal  has  been  affixed  to  it.  "  If  an  abbot  and  all  his  monks,  by 
their  proper  names,  and  not  by  the  name  of  their  incorporation,  make 
***  obligation  under  their  common  seal,  this  shall  not  bind  their  succes- 
*°r8,  and  the  law  is  the  same  with  respect  to  a  mayor  and  commonalty."  (e) 
**  a  covenant  is  made  with  a  corporation  by  name,  it  is  sufficient  if  the 
Ila*xie  and  description  inserted  in  the  deed  is  "  the  same  in  substance  with 
***&  true  name,  it  need  not  be  the  same  in  words  or  syllables."  (/)  The 
a8*xhg  of  the  common  seal  to  the  resolutions  and  contracts  of  the  corpo- 
***ion,  must  be  the  act  of  a  majority  of  those  who  were  present  at  a 
IeRnlar  corporate  meeting.  "  Wherever  a  certain  number  are  incorporated, 
a  **ujor  part  of  them  may  do  any  corporate  act;  so  if  all  be  summoned, 
***d  part  appear,  a  major  part  of  them  that  appear  may  do  a  corporate  act 
t**Ottgh  nothing  be  mentioned  in  the  charter  of  the  major  part."     The 

^te)  Bro.  Abr.  fol.  183—186,  fbL  265,  pi.  82.  1 ;  Com.  Dig.  Franchises,  F.  19. 

*4*umds  t.  Brown,  1  Ley.  237.  (/)  Bex  t.  Haughley,  i  B.  &  Ad.  655.  Sussex 

id)  Go.  LiU.  92  s~,  2  b.  Sidney  College  v.  Davenport,  1  Wils.  184. 

(«)  Bio.  Abr.  Coeporatioot,  pi.  31 ;  15  B.  i, 
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business  of  the  corporation  is  generally  transacted  on  "  charter  days, 
at  specific  times,  well  known  to  all  the  members  of  the  corporation, 
when  that  is  the  case,  no  notice  or  summons  of  the  intended  meeting : 
be  given  to  the  particular  members.  But  when  corporate  meeting! 
held  out  of  the  ordinary  course,  or  if  business  of  an  unusual  or  extra 
nary  character  is  intended  to  be  transacted  at  such  meetings,  m 
should  be  given  to  the  different  members  of  the  corporation,  in  order 
they  may  have  an  opportunity  of  being  present  (g)  Infancy  in  the  mi 
bailiff,  or  other  head  of  a  corporation,  or  any  incapacity  to  contract  ai 
part  of  individual  members  thereof  does  not  in  any  way  affect  the  ri 
and  liabilities  of  the  corporation  in  respect  of  corporate  acts.  (A) 

An  act  done  by  the  members  of  a  municipal  corporation  in  the  ab# 
of  the  head,  is  not  the  act  of  the  corporation.  Thus  if  a  bond  be  give 
the  commonalty  in  the  absence  of  the  mayor,  the  body  corporate  is 
bound.  But  if  a  mayor  de  facto,  together  with  such  other  members  d 
corporation  as  are  empowered  to  bind  the  whole  by  their  act,  put 
common  seal  to  an  obligation,  this  shall  bind  the  corporation,  thougl 
be  not  de  jure  mayor ;  for  being  in  fact  appointed  to  the  office,  and 
mitted  to  act  in  it  by  the  corporation  who  might  have  removed  him, 
judicial  and  ministerial  acts  done  by  him  axe  valid. '  If  the  common 
has  not  been  affixed  to  the  contract,  the  general  rule  is  that  the  contnu 
not  the  contract  of  the  corporation,  but  of  the  individual  members  < 
cerned  in  the  making  of  it,  who  can  alone  sue  and  be  sued  thereon 
But  this  rule  has  been  subjected  to  numerous  exceptions,  and  has  b 
almost  superseded  in  practice,  in  the  case  of  trading  corporations,  the  < 
and  object  of  whose  existence  could  never  be  accomplished  if  every  c 
porate  act  was  required  to  be  authenticated  under  the  common  seal.  Wh 
corporations  "have  been  established  for  the  purpose  of  carrying 
trading  speculations,  and  the  nature  of  their  constitution  has  been  such 
to  render  the  drawing  of  bills,  or  the  constant  making  of  any  parties 
sort  of  contracts  necessary  for  the  purposes  of  the  corporation,  there  i 
courts  have  held,  that  they  would  imply  in  those  who  are,  according  to 
provisions  of  the  charter  or  act  of  parliament,  carrying  on  the  corpora* 
concerns,  an  authority  to  do  those  acts  without  which  the  corpora* 
could  not  subsist,  (A:)  and  to  do  which  it  was  expressly  called  into  exi 
ence.  The  wants  and  necessities  of  a  body  incorporated  for  the  purpo 
of  trade,  are  of  course  materially  different  from  those  of  an  instituti 
established  for  municipal  purposes,  and  the  government  of  towns  I 
colleges ;  and  if  a  trading  corporation  was  unable  to  contract,  in  the  01 


ig)  Attorney  General  v.    Day,   2  Atk.    212.  (i)  Bro.  Abr.  Corporations,  pL  47,  49, 

Beg.  t.  Grtntskaw,  16  Law  J.,  Q.  B.  385.  56,  63 ;  1  Roll.  Abr.  514. 

{h)  Bro.  Abr.  Corporations,  63,  1  Kyd.  312.  (*)  Mayor  of  Ludlow  r.  Chariton,  6  H .  ft 

Hex  t.  Carter,  1  Cowp.  225.  821 . 
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nary  course  of  its  trade,  except  under  the  common  seal,  its  usefulness  for 
trading  purposes  would  be  destroyed,  and  it  would  be  utterly  unable  to 
accomplish  the  object  of  its  existence.     It  has  been  held,  therefore,  that  a 
trading  corporation  may  maintain  actions  for  goods  sold  and  delivered  in 
the  usual  course  of  its  trade,  and  may  sue  upon  executory  contracts  for 
the  supply  of  goods,  for  the  manufacture  and  supply  of  which  the  com- 
pany was  incorporated, — for  the  non-acceptance  of  goods  sold, — and  the 
non-delivery  of  goods  purchased  by  the  corporation.  (/)     It  may  also  draw 
and   accept  bills  of  exchange  and  promissory  notes,  (m)     If  a  person  has 
hid  the  benefit  of  the  fulfilment  of  a  contract  which  could  not  have  been 
enforced  against  a  corporation  whilst  it  remained  executory,  the  law  will 
raise  an  implied  promise  in  its  favour,  upon  which  it  may  sue  in  its  corpo- 
rate character,  (n)     Where,  for  example,  a  party  has  enjoyed  all  the  benefit 
and  advantage  of  a  parol  contract  entered  into  with  a  corporation,  he  shall 
not  be  permitted  to  discharge  himself  from  the  ordinary  liability,  on  the 
ground  that  the  contract  was  not  entered  into  under  the  common  seal  of 
the  corporate  body.     A  municipal  corporation,  therefore,  may  sue  upon 
the  ordinary  implied  promise  in  respect  of  money  received  by  a  third 
party,  under  a  special  contract  with  the  corporation,  which  is  void  by 
reason  of  its  not  having  been  made  under  the  common  seal.     It  may  main- 
tain an  action  upon  the  ordinary  implied  promise  for  the  use  and  occupa- 
tion of  tolls,  when  the  tolls  were  not  granted  to  the  occupier  under  the 
common  seal  ;(o)  also  for  the  use  and  occupation  of  houses  and  lands,  the 
property  of  the  corporation,  where  the  tenant  has  actually  occupied  and 
taken  and  enjoyed  the  profits  of  the  land  under  a  lease  void  by  reason  of 
fa  not  being  granted  under  the  common  seal.     In  these  cases,  a  benefit 
haying  been  enjoyed  by  the  defendant  under  the  void  contract,  the  law 
*ffl  imply  a  promise  in  favour  of  the  corporation,  upon  which  implied 
promise  it  may  sue  in  its  corporate  character,  (p) 

A  municipal  corporation,  also,  may  transact  trifling  matters  of  business, 
^d  enter  into  such  ordinary  contracts  as  are  of  constant  recurrence,  and 
the  making  of  which  form  part  of  their  customary  and  usual  functions, 
ffrthout  the  employment  of  their  common  seal.  They  may  hire  the  ordi- 
Dtty  servants  of  the  corporation,  such  as  a  butler,  cook,  bailiff,  &c,  and 
mV  contract  for  the  purchase  of  trifling  articles  for  their  use  without  deed. 
y  the  head  of  a  corporation,  by  the  intervention  of  a  servant,  buys  cer- 
™*  things  for  the  use  of  a  corporation,  which  are  actually  applied  to 

P  ^F**9  p/Lond.  Oat  Co.  r.  NickolU,  2  0.  &  287.    Beverley  v.  Line.  Out  Co.,  6  Ad.  fit  B.  889 ; 

g^T5-     Church,  t.  Imp.  Gae  Co.,  6  Ad.  &  E.  2  N.  &  P.  288,  8.  c. 

g,.  '  •  K.  &  P.  87,  ■.  c    E.  I.  Co.  v.  Glover,  1  (o)  Mayor,  Ac.  of  Carmarthen,  t.  Lewis,  6  C. 

Sto  |**.    0tto»  t.  B.  J.  Co.,  6  Bing.  N.  C.  &  P.  608. 

/'r«X.  (p)  Dean,  Ac.  of  Rochester  y.  Pierce,  1  Campb. 

x£*    A  t.  Bigg,  3  P.  Wnn.  419.     Edie  r.  466.    Mayor  of  Stafford  t.  Till,  1  Moore,  260 ; 

(JX  •*^A  Co.  2  Burr.  1216.  4#  Bing.  77,  s.  c ;  Vin.  Abr.  Corporations,  K. 

'   ~&mt  Lond.  Wafer  Co.  t.  Bailey,  4  Bing.  p.  41 . 
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their  use,  they  axe  bound  by  this  contract,  and  an  action  may  be  ma 
tained  against  them  after  the  change  of  the  head,  in  whose  time  the  p 
chase  was  made.  So,  if  the  regular  servant  of  the  corporation  maki 
purchase,  and  apply  it  to  the  use  of  the  corporation,  it  would  seem  i 
the  corporation  are  bound :  but  in  both  these  cases,  the  plaintiff  must  a 
in  his  declaration  that  the  things  purchased  came  to  the  use  of  the  cor] 
ration."(y)  The  head  of  a  municipal  corporation  gave  an  oral  order 
weights  and  measures,  which  were  sent  to  him,  and  were  afterwards  < 
amined  in  the  jury-room  at  the  Town-hall,  at  a  full  meeting  of  the  cor] 
ration,  and  approved,  accepted,  and  used  by  the  corporate  body,  and  it  i 
held,  that 'this  was  a  recognition  of  the  contract  entered  into  by  the  may 
and  that  the  corporation  was  responsible  for  the  price  of  the  goods 
ordered,  (r)  If  a  municipal  corporation  has  wrongfully  got  possession 
the  money  of  a  stranger,  or  the  money  of  one  of  its  own  members,  the  1 
raises  an  implied  promise  from  the  corporate  body  to  refund  the  amor 
just  the  same  as  in  the  ordinary  case  of  the  receipt  of  money  by  a  privj 
individual,  which  the  latter  has  no  right  in  conscience  or  equity  to  retm 
"  If  the  corporation  have  helped  themselves  to  another  man's  money, 
would  be  absurd  to  say  that  they  must  bind  themselves  under  seal 
return  it."(#)  But  in  all  matters  of  consequence  and  importance,  and  : 
respect  of  acts  and  contracts  not  coming  within  the  scope  of  its  ordinal 
every  day  functions,  the  corporation  is  not  bound  by  the  act  done,  unlet 
it  is  a  corporate  act  authenticated  by  writing  under  the  common  set 
Where,  therefore,  particular  members  of  a  municipal  corporation,  at 
meeting  of  the  body  corporate,  caused  a  resolution  to  be  entered  in  tl 
corporation  books  for  the  payment  of  500/.  out  of  the  corporation  fane 
for  the  pulling  down  and  altering  the  situation  of  a  house,  and  for  ti 
making  of  alterations  and  improvements  within  the  borough,  and  the  altei 
tions  and  improvements  were  made  on  the  faith  of  this  resolution,  h  w 
held  that  the  body  corporate  was  not  bound  thereby,  as  it  had  not  be 
made  under  the  common  seal.(f) 

At  a  meeting  of  the  town  council  of  a  municipal  corporation,  a  resol 
tion  was  entered  in  the  corporation  books,  to  the  effect  that  the  salary 
the  town  clerk  should  be  increased  from  4/.  per  annum  to  100/.  per  annu 
and  it  was  held  that  the  corporate  body  was  not  bound  by  this  resolutk 
as  it  had  not  been  made  under  the  common  seal,  (u)  The  guardians  oi 
union,  who  were  a  corporate  body  by  statute  under  the  direction  of  t 


(?)  1   Kyd,  318,  814,  citing  the  case  of  the         (t)  Mayor,  Ac,  of  Ludlow*.  Chariton,  6 

College  at  Cambridge  ;  Longo  Quimio,  (Ed.  4,)  70  &.  W.  815. 
— 74.  («*)  Reg.  v.  Mayor,  Ac,  of  Stamford,  6  Q. 

(r)  De  Grave  r.  Mayor,  £c.,  of  Monmouth,  4  433.    As  to  orders  for  the  payment  of  money 

C.  &  P.  111.  of  the  borough  fund,  The  Queen  v.  Mayor,  dfe. 

(«)  Ld.  Penman,  C.  J.,  Hall  y.  Mayor,  <fcc.,  of  Warwick,  15  Law  J.,  jr.  8.  '0.  B.)  306. 
Swantea,  5  Q.  B.  547  *,  13  Law  J.,  (Q.  B.)  112. 
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Poor  Law  Commissioners,  entered  into  a  contract  under  their  common 

seal  with  the  plaintiff,  for  the  making  of  a  survey  and  map  of  one  of  the 

parishes  comprised  in  the  union  for  the  sum  of  500/.,  which  contract  was 

duly  fulfilled  on  both  sides.     Subsequently,  in  consequence  of  a  reduced 

plan  being  directed  to  be  made  by  the  assistant  to  the  commissioner,  the 

plaintiff  prepared  an  outline  map  on  a  reduced  scale,  which  was  received 

and  used  by  the  guardians,  but  no  contract  was  entered  into  by  them 

under  their  common  seal  to  pay  the  price  thereof;  and  it  was  held  that 

they  were  not  responsible  in  their  corporate  capacity  for  the  payment  of 

this  outline  map,  inasmuch  as  the  preparing  of  a  plan  in  order  to  have  a 

parochial  assesment  made,  was  no  part  of  the  duty  of  the  guardians,  and 

was  not  essential  for  the  carrying  out  of  the  purposes  or  objects  for  which 

they  were  incorporated,  (a:)     But  where  a  verbal  order  was  given  for  gates 

to  be  made  to  the  union  workhouse,  it  was  held  that  the  guardians  were 

responsible  in  their  corporate  capacity  for  the  payment  of  the  price  of  the 

gates,  as  they  were  necessary  for  carrying  out  the  purposes  for  which  they 

were  incorporated,  (y) 

"  The  appointment  of  an  attorney  to  conduct  important  suits  affecting 
the  rights  and  property  of  a  municipal  corporation,  must  in  general  be 
under  seal,  except  in  the  case  of  the  city  of  London,  who  appoint  an 
attorney  by  warrant  of  attorney  in  the  Queen's  Bench  every  year,  without 
either  sealing  or  signing ;  and  are  estopped  by  the  record  to  say  it  is  not 
their  act  (z)  But  in  the  case  of  trading  corporations  established  by  act 
°*  Parliament,  and  authorized  generally  to  appoint  and  displace  their 
officers,  the  appointment  of  an  attorney  to  the  company  need  not  be  made 
under  the  common  seal  (a) 

Most  corporations   have    the  power  of   making  bye-laws,   imposing 

Penalties  on  their  own  members,  and  regulating  the  right  of  action  for  the 

recovery  of  such  penalties,  (b)     They  remain  always  the  same  as  to  debts 

&nd  rights,  so  that  if  an  old  corporation  is  incorporated  by  a  new  name,  it 

rx*&y  recover  in  its  new  name  debts  contracted  with  the  old  corporation,  (c) 

A  corporation  revived  by  a  new  charter  has  all  its  rights  revived  and  put 

in  action,  and  is  entitled  to  the  credits  of  the  old  corporation,  and  may 

therefore  sue  on  a  bond  given  to  the  old  corporation,  (c) 

Of  the  dissolution  of  corporations. — If  all  the  members  of  an  aggregate 


«  $*?*"*  ▼•  Ouardiane  of  the  Strand  Union, 

*  f  B.  326, 10  Jut.  (Q.  B.)  308. 

y  <J)  Sanders  r.  Guard.  St.  Neott,  15  Law  J., 

fc W  ar<ay©r  of  Thetfordt  eon,  1  Balk.  192;  3 
~*-lOS;  2  Baym.  848;  Tindal,  0.  J.  Arnold 
«   3fo*"  tf  PooU,5  8c  h.  b.  776;  4I.&  Gr. 
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(b)  2  Selw.  N.  P.  10th  ed.  1168.  Oram*  y. 
Colby,  9  Ad.  &  E.  856.  DuntL  r.  Imp.  Oat  Co. 
8  B.  &  Ad.  125.  HUl  v.  Maneh.  and  Satf. 
Water  Co.,  5  B.  &  Ad.  875.  Garden  r.  Oen. 
Cent.  Co.,  5  Bing.  N.  C.  257.  FeUmahert  Co.  r. 
Davit,  1  B.  &  P.  101.  Colder  Nav.  Co.  r.  PU- 
ling,  14  M.  fc  W.  76.  Chilton  r.  Land.  A  Croyd. 
Bail.  Co.,  16  M.  &  W.  212 ;  16  Law  J.,  Exch.  89. 

(c)  Mayor,  Ac.,  of  Scarborough  f.  Butler,  3 
Lot.  287;  7  Q.  B.  339. 
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corporation  die,  the  body  politic  is  dissolved,  but  it  may  be  kept  on  : 
the  constant  choice  and  introduction  of  new  members,  as  the  e 
members  die  off.  (d)     It  may  be  dissolved,  by  a  surrender  of  the 
to  the  king,  or  by  a  forfeiture  of  the  charter  in  consequence  of 
compliance  with  some  express  or  implied  term  or  condition  of  itf 
ence.  (e) 


SECTION  II. 


NATURAL   DISABILITIES. — CONTRACTS     BY    INFANTS,   DRUNKARDS,  AN 

SONS  OF  UNSOUND   MIND. 

Of  the  capacity  of  infants  to  contract. — All  individuals  below  1 
of  twenty-one  years  are  in  law  called  infants,  and  all  infants  are,  by 
of  their  inexperience  and  the  immaturity  of  their  judgment,  clothed  01 
a  qualified  power  of  contracting ;  t.  e.,  their  contracts  will  bind  the: 
vided  they  were  necessary  and  for  their  benefit  and  advantage ;  but 
were  unnecessary  and  unfit  and  improper  contracts  for  them  to  have  • 
into,  they  will  be  entitled  to  recede  from  them  and  vacate  them.  Al 
obligations  (post,  ch.  22,  s.  1)  entered  into  by  infants  are  absolute] 
as  it  is  not  necessary  for  them,  nor  can  it  be  for  their  benefit  and 
tage,  to  subject  themselves  to  a  penalty,  (a)  All  deeds,  also,  and  cov 
feoffments,  grants,  releases,  confirmations,  cognovits,  or  other  \ 
under  seal  made  by  infants  are,  as  a  general  rule,  (subject  to  soi 
exceptions  presently  noticed,)  void ;  (b)  and  an  infant  cannot,  as  t 
already  seen,  be  sued  on  his  covenant  to  serve,  contained  in  an  in< 
of  apprenticeship,  executed  by  him ;  (c)  nor  on  a  bill  of  exchai 
cepted  by  him,  although  the  bill  may  have  been  accepted  on  ace 
necessaries  furnished  to  such  infant ;  (rf)  nor  for  a  breach  of  a  w 
made  by  him  on  the  sale  of  a  horse ;  (e)  nor  is  he  bound  by  an  agi 
to  refer  disputes  to  arbitration,  nor  by  the  recitals  in  any  deed  e: 
by  him  during  infancy.  (/) 

Contracts  by  infants  for  the  sale  of  their  necessary  wearing  t 


(d)  Roll,  Abr.  514 ;  10  Co.  30  b. 

(«)  Ai  to  the  dissolution,  suspension,  and  re- 
incorporation of  corporate  bodies  by  the  crown, 
Mayor,  «fce.,  of  Colcheter  y.  Brooke,  7  Q.  B.  389, 
15  Law  J.,  h.  8.  (Q.  B.)  173,  s.  c 

(a)  Co.  Iitt.  172,  a.  Ayliffy.  Arckdale,  Cro. 
Eli*.  920.  Fieher  y.  Mowbray,  8  Bait,  880. 
Baylu  t.  DineUt/,  8  M.  &  B.  477.  Corpe  v. 
Overton,  10  Bing.  257 ;  8  M.  &  8c.  788,  s.  c 
StUeman  t.  Dawson,  16  Law  J.,  Ch.  205. 

(6)  Co.  LUt  171,  b.    Oliver  ?.   Woodrpfft,  4 


H.  &  W.  650. 

(c)  OytbeH  v.  Fletcher,  Cro.  Gar.  1 
749, 750. 

(d)  WUliameon  v.  Watts,  1  Campb.  I 
rieon  ▼,  Cotgrtavt,  16  Law  J.,  C.  P.  19 

(<)  HowleU  t.  HatweU,  4  Campb.  11 
t.  Oreenbank,  2  Marsh.  485.  Grove 1 
Keb.  778. 

(/)  WaOon's  Arbitr.  40,  1,  2. 
Lord  Harewood,  18  Ve*.  274. 
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tents,  and  articles  of  dress,  or  of  the  hair  growing  on  their  heads,  are 
rtely  null  and  void,  (g)  and  so  are  all  contracts  for  the  borrowing  of 
f  by  infants,  although  the  money  has  been  borrowed  by  the  infant  to 
pended  in  the  purchase  of  the  necessaries  of  life,  for  the  infant  may 
ply  the  money,  and  the  law  will  not  trust  him.  (A)  But  if  money  is 
at  by  another  person  in  the  purchase  of  necessaries  for  an  infant,  such 
j  may  be  recovered  from  the  latter  in  an  action  for  money  paid.  (t)x 
iw  will  raise  no  implied  promise  from  an  infant  in  respect  of  an 
ut  stated,  as  the  law  presumes  that  he  has  not  sufficient  capacity  for 
3ss  to  state  and  settle  an  account,  so  as  to  be  bound  thereby,  (k) 
acts  also  entered  into  by  infants  in  the  exercise  of  a  trade  may  be 
kl  by  them,  for  the  law  does  not  consider  it  to  be  necessary  or  bene- 
for  infants  to  embark  in  trade  and  hazard  their  fortunes  in  commer- 
Mculations.  An  action,  consequently,  cannot  be  maintained  against 
ant  who  carries  on  trade,  for  work  done  for  him,  or  goods  or  merchan- 
old,  or  for  the  rent  of  houses  and  buildings  hired  by  him,  in  the 
»  of  that  trade,  although  he  gains  his  living  thereby ;  (/)  nor  upon  a 
f  exchange  drawn,  accepted,  or  indorsed  by  such  infant  in  carrying 
ide.  (fft)  As  an  infant  cannot  lawfully  be  a  trader,  he  cannot  be 
a  bankrupt  under  the  bankruptcy  acts,  (n)  A  plaintiff  cannot  con- 
breach  of  duty  arising  out  of  a  contract  into  a  tort,  so  as  to  charge 
ant  in  an  action  ex  delicto.  Therefore,  if  a  horse  lent  to  an  infant  is 
derately  ridden  by  the  latter  and  is  injured,  the  infant  is  protected 
liability  by  his  infancy.  (0) 

ihts  ex  contractu  of  infants. — It  has  already  been  stated  to  be  a 
iple  of  the  common  law  in  the  case  of  contracts  founded  on  mutual 
laes,  and  a  mutuality  of  obligation,  that  although  an  infant  who  has 
*d  into  such  a  contract  with  a  person  of  full  age,  may  take  advantage 
minority  and  resist  the  fulfilment  of  his  engagement,  that  right  can- 
b  urged  by  the  other  party  to  show  that  as  there  was  no  mutual  obli- 
1  there  was  no  consideration  for  his  promise  (ante,  p.  29),  as  in  the 
of  mutual  promises  of  marriage,  contracts  of  hiring  and  service,  and 
lets  of  apprenticeship,  where  it  is  no  answer  to  an  action  brought  by 
riant  against  the  adult  party  to  the  contract,  to  say  that  as  the  infant 
tected  by  his  infancy  from  liability,  there  is  no  mutuality  of  contract 

Anna  Secrogham  per  Guardianum  r.  M.  &  W.  660.  Aa  to  subsequent  ratification  by 
n»  8  Keb.  869 ;  Bac.  Abr.,  Iotahts,  (I.)  adults  of  accounts  stated  during  iniancy,  tee 
forfc  t.  PeaU,  1  Salk.  887 ;  10  Mod.  67,     post,  177. 

Darby  t.  Boucher,  ib.  279.     Probari  t.         (I)  Dili  x.  KeigKUy,  2  Esp.  480.     WhitUng- 
S  2  Bsp.  472,  n.  Smith  v.  Gibson,  2  Peake,      ham  y.  Hill,  Cro.  Jac.  494.     WhywaU  t.  Cham- 
pion, 2  Str.  1088.    Lowe  v.  Griffith,  1  Sc.  458  ; 
Wt  t.  EUu,  12  Mod.  197, 1  Raym.  844,     1  Hodg.  80. 

Writ  y.  Lm,  1  P.  Wms.  482.568.  Clarke  (m)  Williams  t.  Harrison,  Carth.  160.  WU- 
M,5Sfp.  28.    EedaUyT.Holt,iC.&¥.     liamson  t.  Watts,  1  Campb.  551. 

(»)  Bellon  y.  Hodges,  2  M.  &  Sc  496,  9  Bing. 
Trumem  t.  Hurst,  1  T.B.  42.  Ingledew     365, ».  c.    ExparU  MouU,  14  Yes.  608. 
ffai,  2  Stack.  86.     Oliver  v.  Woodrofe,  4  (o)  Jennings  t.  Rundall,  8  T.  R.  335. 
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or  reciprocity  of  obligation,  for  "  it  is  laid  down  as  a  general  rule  tin 
infancy  is  a  personal  privilege,  of  which  no  one  can  take  advantage  \n 
the  infant  himself,  and  that  therefore,  though  the  contract  of  the  infant  t 
voidable,  that  yet  it  shall  bind  the  person  of  full  age ;  for  being  an  indulj 
ence  which  the  law  allows  infants  to  protect  and  secure  them  from  it 
fraud  and  imposition  of  others,  it  can  only  be  intended  for  their  benefi 
and  is  not  to  be  extended  to  persons  of  the  years  of  discretion,  who  a 
presumed  to  act  with  sufficient  caution  and  security.  And  were  it  othc 
wise,  this  privilege,  instead  of  being  an  advantage  to  the  infant,  might 
many  cases  turn  greatly  to  his  detriment."  (p)  Therefore,  where  an  infia 
brought  an  action  by  her  guardian,  and  set  forth  that  she  gave  the  d 
fendant  10/.,  and  promised  to  serve  him  for  seven  years,  and  that  |2 
defendant  promised  to  find  her  with  necessaries  during  the  term,  and  I 
teach  her  to  sing  and  to  dance,  but  would  not  fulfil  his  promise,  and  th 
defendant  alleged  that  there  was  no  consideration  for  his  undertaking,  tb 
agreement  not  being  reciprocal,  and  the  infant  not  being  bound  thereby 
the  court  held  that  though  the  contract  might  be  void  as  to  the  infant,  ye 
it  bound  her  mistress,  who  was  of  full  age.  (q)  So,  where  a  man  of  fa] 
age,  and  a  female  of  sixteen  exchanged  mutual  promises  of  marriage,  Ba- 
the infant  brought  an  action  against  the  man  for  a  breach  of  contract,  z 
was  held  that  the  minority  of  the  plaintiff,  and  her  exemption  fro* 
liability  upon  the  contract,  was  not  productive  of  a  corresponding  exemf 
tion  from  liability  on  the  part  of  the  defendant,  (r)  So,  in  the  case  c 
contracts  of  purchase  and  sale,  and  contracts  for  the  performance  of  wad 
and  all  other  contracts,  the  adult  contracting  party  is  bound  and  may  fa 
sued  at  common  law  by  the  infant,  although  the  latter  has  incurred  a 
corresponding  legal  obligation.  (*)  But  in  equity  the  case  is  diflfarafc 
There  an  infant  cannot  obtain  a  decree  for  a  specific  performance  of 
contract  against  the  adult  contracting  party,  because  he  is  not  himse 
bound  by  the  contract  (see  post,  ch.  5,  s.  1,  specific  performance),  h 
infant  cannot  be  compelled  to  complete  a  contract  for  the  purchase  of  a 
estate,  but  if  he  has  paid  a  deposit  under  such  a  contract  he  cannot  recov* 
it  back  merely  because  he  declines  to  complete  the  purchase,  (t) 

An  infant,  only  a  few  months  old,  unable  to  write  or  make  a  mark,  mi 
be  admitted  to  sue  in  a  court  of  common  law  by  her  father  or  guardian  « 
a  petition  signed  for  her  by  the  latter,  (u) 

Contracts  binding  upon  infants. — Infants  are  not  rendered  absolute 
incapable  of  contracting  so  as  to  bind  themselves,  for  "  the  law,  at  t 


.8 


Bac.  Abr.  Ikjahto.  (T.)  4.  118,  i.  c.  Forretter'i  case,  Sid.  41 ;  1  Keb.  1,  * 

(q)  Famtham  y.  Aihin$,  1  Sid.  446 ;  2  Keb.  Davit*  t.  Mannington,  2  Sid.  109. 

628,  s.  c  (0  Wilton  t.  Kearte,  Peaked  Ad.  Gas.  19* 

(r)  Holt  t.  Ward,  2  Str.  937;  1  Bam.  290.  (it)  Bodes  t.  Booth,  8  Q.  B.  718. 
(«)  Warwick?  Bmce,2M.&8.  205;  6  Taunt. 
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lime  that  it  protects  their  imbecility  and  indiscretion  from  injury 
through  their  own  imprudence,  enables  them  to  do  certain  binding  acts  for 
their  own  benefit  (u)     They  may  grant  leases  when  it  is  manifestly  to 
their  interest  and  advantage  that  leases  should  be  granted,  and  will  not  be 
permitted  to  avoid  them  when  they  come  of  age.  (x)     "  The  privilege 
given  by  law  to  infants  is  given  as  a  shield,  not  as  a  sword,  and  shall 
never  be  turned  into  an  offensive  weapon  of  fraud  and  injustice."  (y) 
Therefore,  if  an  infant  contract  for  necessary  repairs  to  be  done  to  his 
dwelling-house,  or  to  any  description  of  property  belonging  to  him,  he 
will  not  be  allowed  to  avail  himself  of  his  infancy  as  an  answer  to  a  fair 
claim  for  the  payment  of  the  price  of  the  work  so  done.    In  TirrelTs  case, 
indeed,  Haughton,  J.,  is  reported  to  have  said,  that  "  if  an  infant's  house 
stands  in  need  of  repairs,  his  contract  for  the  repair  of  it  does  not  bind 
him,  for  no  contract  binds  an  infant  but  such  as  concerns  his  person."  (z) 
But  this  doctrine  cannot  be  considered  to  be  law  at  the  present  day.     By 
the  custom  of  gavelkind,  an  infant  at  the  age  of  fifteen  is  reckoned  at  full 
age  to  sell  his  lands,  but  under  great  limitations  and  restrictions,  to  pre- 
vent him  from  being  defrauded.   And  by  custom  in  some  places,  an  infant 
seized  of  lands  in  socage  may  at  the  age  of  fifteen  years  make  a  lease  for 
years,  which  shall  bind  him  after  he  comes  of  age,  for  the  custom  makes 
fifteen  his  full  age  to  that  purpose,  (a) 

Contracts  by  infants  for    necessabies.  —  Infants  living  under  the 
P<*Tental  roof  cannot  in  general  be  made  responsible  for  the  payment 
of    the   price   of  clothes  and  wearing  apparel  ordered  by  them    and 
delivered  at  the  residence  of  the  parent.     "  If  an  infant  lives  with  his 
parent,  who  provides  such  apparel  as  appears  to  the  parent  to  be  proper, 
to  that  the  child  is  not  left  destitute  of  clothes  or  other  real  necessaries  of 
life,  the  child  cannot  bind  himself  to  a  stranger  even  for  what  might  other- 
wise be  allowed  as  necessaries.99  (b)     If  he  orders  clothes  of  a  tailor,  and 
they  are  sent  to  the  father's  residence,  and  the  latter  disapproves  of  the 
proceeding,  and  sends  the  clothes  black,  the  tailor  will  have  no  claim 
•gainst  anybody  for  the  payment  of  the  price  of  them.     He  cannot  sue 
*h*  parent,  because  he  has  not  sanctioned  or  authorized  the  contract ;  (c) 
Bother  can  he  sue  the  infant,  for  as  the  latter  was  provided  for  in  the 
"4ert  house,  he  was  under  no  necessity  of  contracting  for  the  purchase 
^  goods  on  his  own  credit.    If,  however,  the  parent  was  aware  of  the 

Ma?)  ****  ttuufiddf  Zone*  t.  Parsons,  8  Bur.  (a)  Bac  Abr.  In.  A.,  Co.  LHt  45,  b. 

?V  ..  (6)  Bainbridg*  t.  Pickering,  2  W.  BL  1825. 

TJ\  ******  Tm  W***>  2  T.  B.  161.  Cook t.  Beaton,  8  C.  &  P.  114.    Story  t.  Perry, 

lm    ^  X"*fiel<L*  Zouck  t.  Parsons,  8  Burr.  4  C.  &  P.  626. 

Ad^jJ3***  ▼•  Low,  1  Atk.  489.    Ashfield  y.  (c)  Blackburn  t.  Mactey,  1  0.  &  P.  1.     Bur- 

3  2ift.8ir  Wm-  JoDf*>  157«    -ft***"  T*  &*****>  rough,  J.,  Find  t.  ToUemache,  ib.  6.    CranU  r. 

iii  %S'  48°-                                       •  aiu>  2  frP-  ** 2.    Rotft  t.  Abbott,  6  0.  &  P. 

1H      ***rdTi  out,  2  Rolle,  271 ;  Anon,  1  Salk.  286.  Clements  v.  Williams,  8  0.  &  P.  58. 
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order  and  of  the  delivery  of  the  goods,  and  saw  the  infant  using  and  wea 
ing  the  articles,  and  made  no  objection  thereto,  and  no  exercise  of  h 
parental  authority  and  control  to  prevent  further  supplies  of  such  article 
this  will  be  strong  evidence  to  show  that  the  father  authorized  the  orcL 
to  be  given,  so  as  to  render  him  responsible  as  the  principal  in  the  tram 
action  and  the  real  purchaser  of  the  articles  through  the  medium  of  h 
child  acting  as  his  agent  in  that  behalf,  (d)  If  an  infant  is  placed  at 
boarding-school  by  a  parent  or  guardian,  the  master  has  not  in  gener 
any  remedy  against  the  infant,  but  must  resort  to  those  with  whom  1 
agreed  for  the  infant's  board  and  instruction,  (e) 

Infants  not  residing  under  the  parental  roof. — If  the  infant  is  a 
orphan,  or  is  residing  at  a  distance  from  the  parents,  and  is  not  provide 
with  the  necessaries  of  life  under  their  personal  superintendence,  managi 
ment,  and  control,  such  infant  is  clothed  with  the  power  of  entering  in: 
fair  and  just  and  reasonable  contracts  for  supplying  himself  with  the  neoe 
saries  of  life.  An  infant  may  bind  himself  to  pay  for  his  necessary  me* 
drink,  apparel,  physic,  and  such  other  necessaries,  and  likewise  for  h 
good  teaching  and  instruction,  whereby  he  may  profit  himself  afterward* 
for  if  they  were  not  allowed  to  bind  themselves  for  necessaries,  no  perao 
would  trust  them,  in  which  case  they  would  be  in  worse  circumstance 
than  persons  of  full  age."  (/)  It  has  accordingly  been  said,  that  an  in&n 
may  enter  into  a  contract  under  seal,  and  give  a  simple  bond,  or  bone 
without  a  penalty,  "  for  his  necessary  meat  and  drink,  or  his  necessary  ap- 
parel, or  his  fit  schooling,  and  shall  not  avoid  the  same."  {g)  It  is  not; 
however,  in  any  wise  necessary  for  an  infant  to  bind  himself  by  deed  fa 
the  payment  of  the  price  of  the  necessaries  of  life  furnished  to  him  ty 
third  parties,  and  such  contracts  would  at  the  present  day  be  regarded  with 
great  jealousy  and  suspicion  by  the  courts.  The  infant  cannot  bind  hfl* 
self  to  the  payment  of  any  particular  sum  for  necessaries,  or  to  give  tnj 
particular  price  for  them.  The  law  permits  those  who  minister  to  btf 
necessities  to  receive  only  a  reasonable  price,  and  does  not  leave  the  de- 
termination of  the  amount  to  the  infant,  but  entrusts  it  to  the  arbitrament 
of  a  jury,  (A)  An  infant  may  be  made  liable  for  the  rent  of  the  house  ofl 
the  apartments  he  lives  in,  provided  the  rent  is  reasonable,  and  the  lodg 
ing  fit  and  proper  for  a  person  in  his  station  in  life,  (t )  and  the  house  o 
apartments  and  premises  have  been  hired  by  him  to  dwell  in,  and  notfo 


(a)  Baker  r.  Keen,  2  Stark.  502.  NichoU  v. 
Allen,  8  C.  &  P.  86.  Hesketh  t.  Ghwing,  6  Esp. 
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the  purpose  of  enabling  him  to  carry  on  trade ;  (k)  also  for  clothes  and 
lace,  silks,  and  wedding  garments  furnished  to  him,  such  clothes  and 
dresses  being  suitable  for  the  use  of  a  person  of  his  rank  and  station  in 
life  ;  (/)  also  for  food,  clothing,  groceries,  nursing,  attendance,  and  neces- 
saries furnished  to  his  wife  and  family  and  infant  children  residing  with 
him.  (m) 

Things  held  not  to  be  necessaries. — The  question  as  to  what  things 
are  and  what  things  are  not  necessaries  suitable  for  an  infant  who  is  living 
away  from  the  parental  roof  and  supplies  his  own  wants  from  funds  of 
which  he  has  himself  the  management,  is  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  particular  circumstances  of  each  case.  There 
are,  however,  many  things  which  cannot  be  necessary  for  the  use  of  an 
infant  under  any  circumstances,  and  respecting  which  no  valid  contract 
can  be  entered  into.  Race-horses,  for  example,  are  not  necessaries ;  nor 
racing  jackets,  nor  diamonds,  nor  jellies,  confectionery,  and  sweetmeats,  nor 
extravagantly  luxurious  dinners,  choice  wines,  and  rare  fruits,  nor  costly 
equipages  and  horses,  and  an  action  cannot,  consequently,  be  maintained 
against  an  adult  for  the  price  of  such  things  furnished  to  him  during  his 
infancy.  "  This  rule  imposes  no  hardship  upon  tradesmen ;  if  they  do  not 
intend  to  pander  to  extravagance,  let  them  not  give  credit."  (n)  If,  indeed, 
hones  or  carriages,  diamonds  or  jewels,  or  costly  articles  of  any  descrip- 
tion, have  been  delivered  to  an  infant  pursuant  to  an  intended  contract  of 
•ale,  and  the  latter  has  them  in  his  possession  at  the  time  of  his  coining  of 
*ge,  and  has  not  paid,  and  will  not  pay  the  price  of  them,  the  intended 
vendor  may  demand  them  back,  and  if  they  are  not  returned,  (the  adult 
baring  them  at  the  time  in  his  possession  and  under  his  control,)  the 
Vendor  would  be  entitled  to  recover  the  value  of  them  in  an  action  of  trover. 
« the  infant,  after  he  has  attained  his  majority,  keeps  the  things,  and  at 
vie  same  time  repudiates  the  contract  of  sale  and  refuses  to  pay  the  price 
°f  them,,  the  right  of  property  revests  in  the  vendor,  (the  contract  being  at 
tu  end,)  and  the  quondam  infant  cannot  lawfully  detain  them  after  their 
retmn  has  been  demanded  by  the  true  owner,  for  the  privilege  of  infancy 
^  as  we  have  before  seen,  to  be  used  as  a  shield,  and  not  as  a  sword  ; — 
**  *  defence  against  the  demands  of  unconscientious  and  rapacious 
creditors,— and  not  as  an  offensive  weapon  of  fraud.  "  If  a  young  man 
Perceives  that  he  has  been  practised  or  imposed  upon,  he  may  honestly 
**ail  himself  of  the  privilege  of  his  non-age  to  defeat  the  circumvention ; 
ott  if  he  shelters  himself  under  this  privilege  to  avoid  a  fair  obligation,  he 

$/»-*.  tfrfltt*,  1  &c  468.    Ante.  _  CkappU  t.  Cooper,  18  M.  &  W.  259.    TubervilU 
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extends  the  privilege  to  a  case  in  which  it  is  not  allowed  in  intentio 
law,  and  in  which,  consequently,  it  does  not  in  natural  justice  exist11 
It  is  possible,  also,  that  if  jewels  and  race-horses,  and  things  that  are 
necessaries,  have  been  delivered  to  an  infant  during  his  infancy,  and 
latter  has  them  in  his  possession,  and  keeps  and  uses  them  after  he  co 
of  age,  and  refuses  to  return  them  after  demand,  the  law  would  raise 
implied  promise  from  him  to  pay  the  fair  value  of  them,  as  in  the  cas 
a  drunkard,  to  whom  goods  are  furnished  whilst  he  is  in  a  state  of  o 
plete  intoxication,  and  who  is  liable  for  the  price  of  them  if  he  ke 
them  and  refuses  to  return  them  when  he  becomes  sober,  (p)  Biding 
gigs  and  upon  horseback  has  been  held  not  to  be  necessary  for  an  inf 
and  where  an  Oxford  jury,  in  an  action  brought  by  a  livery-stable  ke< 
against  a  student  at  the  University  for  the  hire  of  horses  and  gigs  supp 
by  him  to  the  latter,  found  that  the  gigs  and  horses  were  necessary 
suitable  for  a  student  at  the  University,  and  gave  a  verdict  for  the  plai 
contrary  to  the  opinion  of  the  judge,  the  court  granted  a  new  trial  wit] 
payment  of  costs,  (q)  But  if  the  infant  be  an  invalid,  and  horse  or 
riage  exercise  is  recommended  by  a  medical  man,  and  is  resorted  to  by 
infant  for  the  restoration  of  his  health,  then  it  will  be  considered  ne 
sary,  and  the  infant  will  be  bound  to  pay  for  it  (r) 

Things  which  may,  or  may  not  be,  necessaries  according  to  the  cirt 
stances  and  condition  in  life  of  the  infant.—  There  are  certain  classe 
things,  as  we  have  already  seen,  absolutely  necessary  to  all  manne 
men,  such  as  food,  clothing,  lodging,  and  education,  but  the  descrip 
of  the  food,  clothing,  and  lodging,  and  the  character  and  extent  of 
education,  will  vary  according  to  the  varying  circumstances  and  condi 
in  life  of  different  individuals.  "  The  infant's  clothes  may  be  fun 
coarse  according  to  his  rank ;  his  education  may  vary  according  to 
station  he  is  to  fill,  and  the  extent  of  his  probable  means  when  of  fl 
and  the  nature  and  number  of  his  servants  and  attendants  will  depenc 
his  position  in  society.  A  servant  in  livery  may  be  allowed  to  a  i 
infant,  because  such  attendance  is  commonly  appropriated  to  peraom 
his  rank  of  life."  (*)  Therefore,  it  has  been  holden  that  expensive  t 
forms  are  necessary  for  infant  officers  in  the  guards,  who  have  large 
pectations  on  coming  of  age,  (J)  and  the  ordinary  volunteer  regimental 
infant  members  of  a  volunteer  corps,  (u)  Silks,  furs,  and  velvets  may 
necessary  and  suitable  for  a  young  lady  of  rank  and  station  in  society,  i 
sports  a  carriage  and  servants  in  livery,  and  appears  at  the  tradesntf 

(o)  Palest  Moral  Philosophy.  (r)  Coleridge,  J.,  5  Q.  B.  612,  618. 

(p)  Aldenon  B.,  Gore  r.  GiUen,  18  M.  St  W.         (*)  Aldenon  B.,  18  M.  ft  W.  25&    Mm 

628 ;  14  Law  J.,  (Rxch.)  158,  a.  c.  Slaney,  8  T.  R.  578. 

(q)   Earruom.  Fan*,  18c.  N.  R.  287;  1  M.         (t)  Burgkart  t.  BaU,  i  M.  &  W.  780. 
&Gr.  550.  a.  c  (u)  Coat*  t.  Wilson, 5  Bap.  152. 
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shop  surrounded  with  the  ordinary  accompaniments  of  wealth  and  sta- 
tion,^) and  a  gold  watch-chain  and  a  pair  of  gold  breast-pins  may  be 
necessary  and  suitable  for  the  use  of  an  undergraduate  at  the  university, 
the  eldest  son  of  a  member  of  parliament  and  gentleman  of  fortune,  but 
a  twenty  breast-pins  could  not  be  necessary."     "All  such  articles  as  are 
purely  ornamental  are  not  necessary,  and  for  such  things,  therefore,  an 
infant  cannot  be  made  responsible.     But  if  they  are  not  strictly  of  this 
description,  then  the  question  arises  whether  they  were  bought  for  the 
necessary  use  of  the  party  in  order  to  support  himself  properly  in  the  de- 
gree, state,  and  station  of  life  in  which  he  moved,  if  they  were,  for  such 
articles  the  infant  may  be  made  responsible,  (y)    When  the  infant  is  living 
away  from  home,  and  the  goods  ordered  by  him  are  not  delivered  at  the 
residence  of  the  parent,  the  tradesman  is  not  bound  to  inquire  into  the 
private  means  at  the  disposal  of  the  infant,  or  how  and  to  what  extent  he 
is  supplied  with  clothing  and  necessaries  by  his  relations  and  friends,  (z) 
But  the  tradesman  ought  to  make  inquiry  into  the  general  habits  and  mode 
of  life  of  the  infant,  and  his  probable  means  on  coming  of  age,  before  he 
supplies  him  with  expensive  articles,  or  with  any  large  quantities  of  things. 
If  lie  panders  to  the  extravagance  of  youth,  and  furnishes  things  which  he 
might  have  ascertained  by  inquiry  to  be  unnecessary  and  unsuitable  for 
the  infant,  the  courts  will  not  enforce  his  claim  for  payment  against  the 
latter,  (a) 

Liability  of  an  infant  widower  or  widow  for  the  expenses  of  the  fune- 
ral of  a  deceased  wife  or  HUSBAND. — If  an  infant  widower  gives  direc- 
tions for  the  funeral  of  a  deceased  wife,  he  is  personally  responsible  for 
Ike  expenses  thereof;  and  the  same  liability  arises  in  the  case  of  an  infant 
widow,  who  has  given  an  order  to  an  undertaker  for  the  burial  of  a  de- 
ceased husband,  although  the  latter  may  have  died  in  insolvent  circum- 
stances.   In  an  action  brought  against  an  infant  widow  for  the  expenses 
of  die  funeral  of  her  late  husband,  who  had  been  buried  by  her  orders,  it 
was  contended  that  the  contract  was  not  a  contract  for  her  benefit,  and 
that  the  things  furnished  were  not  necessaries ;  but  the  court  was  of  a 
different  opinion.     u  The  law,"  observes  Alderson,  B.,  "  permits  an  infant 
to  make  a  valid  contract  of  marriage,  and  all  necessaries  furnished  to  those 
with  whom  he  becomes  one  person  by  or  through  the  contract  of  marriage, 
*&  in  point  of  law  necessaries  to  the  infant  himself.    Now  there  are  many 
•uthorities  which  lay  it  down  that  decent  christian  burial  is  part  of  a 
^an'a  own  rights,  and  we  think  it  no  great  extension  of  the  rule  to  say, 
that  it  may  be  classed  as  a  personal  advantage,  and  reasonably  necessary 

{*)  XJofcm  t.  0tf.  6  Bing.  N.  C.  198.  Fleming,  8M.&W.  46. 
AftAe,  B.     PeUrt  r.  Fleming,  6M.AW.         {a)  Ford  r.  FothergUl,  Peake,  301.    Burghart 

'.**•  t.  Angerttein,  6  C.  &  P.  699.     Wharton  y,  Mae- 

A')  Brtxytkaw  t.  Eaton,  5  Bing.  N.  0.  281.  henzii,  5  Q.  B.  612. 
**&*«  t.  Roll ,  4  M.  &  W.  727.     Peten  y. 
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to  him.  His  property,  if  he  leaves  any,  is  liable  to  be  appropriate* 
his  administrator  to  the  performance  of  this  proper  ceremonial  I£  1 
this  be  so,  the  decent  christian  burial  of  his  wife  and  lawful  children, 
are  the  persona  conjuncta  with  him,  is  also  a  personal  advantage, 
reasonably  necessary  to  him,  and  then  the  rule  of  law  applies  that  he 
make  a  binding  contract  for  it  This  seems  to  us  to  be  a  proper  and 
timate  consequence  from  the  proposition  that  the  law  allows  an  infa 
make  a  valid  contract  of  marriage.  If  this  be  correct,  then  an  infant 
band  or  parent  may  contract  for  the  burial  of  his  wife  or  lawful  child 
and  then  the  question  arises  whether  an  infant  widow  is  in  a  similar  8 
tion.  It  may  be  said  that  she  is  not,  because  during  the  coverture  si 
incapable  of  contracting,  and  after  the  death  of  the  husband  the  reL 
of  marriage  has  ceased.  But  we  think  this  is  not  so.  In  the  case  o1 
husband,  the  contract  will  be  made  after  the  death  of  the  wife  or  c 
and  so  after  the  relation  which  gives  vitality  to  the  contract  is  at  an 
to  some  purposes.  But  if  the  husband  can  contract  for  this,  it  is  be< 
a  contract  for  the  burial  of  those  who  are  persona  conjunct*  with  hi 
reason  of  the  marriage,  is  a  contract  for  his  own  personal  benefit;  ai 
this  be  so,  we  do  not  see  why  the  contract  for  the  burial  of  the  hus 
should  not  be  the  same  as  a  contract  by  the  widow  for  her  own  pen 
benefit.  It  may  be  observed,  that  as  the  ground  of  our  decision  arise 
of  the  infant's  previous  contract  of  marriage,  it  will  not  follow  from  il 
an  infant  child,  or  more  distant  relation,  would  be  responsible  upon  a 
tract  for  the  burial  of  his  parent  or  relative."  (b) 

Infant  shareholders  in  railways. — A  person  who  becomes  a  shareh 
in  a  railway  company  during  infancy,  and  continues  to  hold  the  m 
after  he  becomes  of  age,  is  liable  for  calls  made  on  those  shares  d 
infancy,  without  any  act  of  ratification  on  his  part,  and  a  plea  of  ini 
at  the  time  the  calls  were  made,  is  bad.(c) 

Ratification  by  adults  of  contracts  entered  into  during  infani 
We  have  already  seen  that  contracts  under  seal  (excepting  necessai} 
beneficial  leases)  entered  into  by  an  infant  are  in  general  void.  A 
executed  during  infancy  cannot  be  ratified  by  any  verbal  or  written 
mise  or  acknowledgment,  nor  can  it,  strictly  speaking,  be  ratified  a] 
In  order  to  be  of  any  force  or  effect  as  against  a  party  who  has  exe< 
it  during  infancy,  it  must  be  re-executed  and  re-delivered  by  such  ] 
after  he  comes  of  age.  The  deed  must,  in  fact,  be  re-made,  and  ax 
tirely  new  contract  created,  bearing  date  after  the  party  has  attained 
majority.  The  mere  re-delivery  of  the  old  deed  will  not  suffice  to  i 
up  as  a  binding  contract,  for  "  if  an  infant  make  a  deed,  and  deli? 
within  age,  and,  afterwards,  upon  his  coming  of  full  age,  deliver  it  a 

(6)  Chappie  t.  Cooper,  13  M.  &  W.  269,  260.  (<?)  Cork  A  Band.  Rati,  Co.  ▼.  Camm 

Jnr.,  Q.  B.  802. 
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yet  the  deed  is  void,  for  the  deed  must  take  effect  from  the  first  delivery, 
or  not  at  all."    As  regards  leases,  however,  granted  by  an  infant,  the  va- 
lidity of  which  depends  upon  the  advantage  or  disadvantage  of  the  lease 
to  the  infant,  if  it  be  questionable  whether  the  lease  was  necessary  and 
teneficial  to  him,  and  fit  and  proper  to  be  granted,  and,  consequently,  a 
nlid  lease ;  or  whether  it  was  an  improvident  and  foolish  contract,  detri- 
mental to  his  interests,  and  consequently  invalid ;   the  conduct  of  the 
infant  on  his  attaining  his  majority  may  be  taken  into  consideration.     If 
he  accepts  rent  from  the  lessee,  and  does  acts  affirmatory  of  the  contract, 
the  lease  will  (if  the  contract  is  of  a  doubtful  character,  and  the  benefit 
equivocal)  be  deemed  to  have  been  a  necessary  and  beneficial  lease,  and 
will  be  valid  and  binding,  (if)     If,  on  the  other  hand,  the  infant  repudiates 
the  contract  on  his  attaining  his  majority,  this  will  be  primd  facie  evidence 
the  other  way ;  but  it  is  not  the  infant's  conduct  alone  which  will  be  deci- 
sive of  the  question.     If  an  infant  lessee  remains  in  possession  of  pro- 
perly demised  to  him,  and  pays  rent  after  he  attains  his  majority,  this 
thews  that  the  contract  was  for  his  benefit,  and  he  will  not  afterwards  be 
allowed  to  repudiate  it.    He  becomes  chargeable,  moreover,  with  all  the 
ttrean  incurred  during  his  minority ;  "  for  though  at  full  age  he  might 
have  departed  from  the  bargain,  and  thereby  have  avoided  payment  of  the 
•Tears,  which  the  lessor  suffered  to  accrue  during  the  minority,  yet  his 
continuance  in  possession  after  his  full  age  ratifies  and  affirms  the  contract 
*&  initio,  and  so  gives  remedy  for  the  arrears  of  rent  incurred  from  the 
"Bte  of  the  contract  made."(*) 

Ratification  of  simple  contracts. — The  stat.  9  Geo.  IV.  c.  14,  s.  15, 

^acte,  as  we  have  already  seen,  (ante,  c.  2,  s.  2,)  that  no  action  shall  be 

na*intained  whereby  to  charge  any  person  upon  any  promise  made  after 

"*U  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratifica- 

*on  after  full  age  of  any  promise  or  simple  contract  made  during  infancy, 

^idess  such  promise  or  ratification  shall  be  made  by  some  writing  signed 

by  the  party  to  be  charged  therewith.     The  mere  fact  of  the  confirmation 

07  ratification  of  the  debt,  or  of  the  making  of  the  promise  is  all  that  is 

Te<pured  by  the  statute  to  be  evidenced  by  writing.     A  date,  therefore,  is 

u°t  necessary  to  the  validity  of  the  written  instrument,  nor  need  it  be 

^*ted  on  the  face  of  the  writing  that  the  debt  was  contracted  during  the 

u^cy  of  the  promisor,  nor  need  the  name  of  the  creditor  or  of  the  party 

to  whom  the  promise  is  made  be  expressed  therein,  or  the  amount  of  the 

debt.    Oral  evidence  may  be  given  for  the  purpose  of  establishing  these 

ne°ss*aiy  particulars.     Therefore,  where  the  plaintiff  produced- a  letter  in 

^e  defendant's  handwriting,  but  without  any  address,  to  the  following 


ni4*^'"  ▼•  Jtt"ty>  3M.&8.  477.     Bee. 
E\   2£  (*.)    Smith  t.  Low,  1  Atk.  489. 
IV  B*.  Abr.  Infimcy  (K.)  8.    Ketseyi  cute, 


Cro.  Jac  820 ;  2  Bulitr.  69,  ■.  c.     Baylu  v.  Dine- 
ley,  8  M.  A  S.  481. 
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effect : — "  Sir,— I  am  sorry  to  give  you  so  much  trouble  in  calling,  but 
am  not  prepared  for  you ;  but  will,  without  neglect,  remit  you  in  a  shoi 
tune/9  it  was  held  that  the  plaintiff  might  show  by  oral  evidence  that  A 
defendant  whilst  he  was  an  infant  contracted  a  debt  with  the  plaintiff,  an 
that  when  the  defendant  came  of  age  the  plaintiff  sent  his  servant  wit 
the  account  to  the  defendant,  and  demanded  payment  of  the  debt;  thf 
the  servant  then  received  from  the  defendant  the  aforesaid  letter,  and  thf 
the  letter,  taken  in  connexion  with  these  circumstances,  was  a  sufficiei 
ratification  within  the  statute.  (/)  Any  written  "  declaration  which  recoj 
ni&es  the  existence  of  the  promise  as  binding  is  a  ratification  of  it"(p) 
an  infant  accepts  a  bill  of  exchange,  or  makes  a  promissory  note  duri* 
his  infancy,  and  signs,  after  he  has  attained  his  majority,  a  written  onl* 
or  authority  to  his  banker  or  agent,  directing  him  to  pay  the  amount  < 
such  bill  or  note,  this  is  such  a  ratification  of  the  contract  as  will  rend* 
him  liable  to  be  sued  upon  the  bill  or  note.  (A)  The  statute,  it  will  b 
seen,  requires  the  writing  to  be  signed  by  the  party  himself  and  doe* 
not,  like  the  statute  of  frauds,  provide  for  a  signature  by  an  agent  A 
letter,  therefore,  written  by  a  wife  in  her  husband's  name,  acknowledging 
the  existence  of  a  debt  contracted  by  him  during  his  infancy,  and  promis- 
ing to  pay  the  amount,  will  not  bind  the  husband,  although  he  may  have 
expressly  authorized  her  to  write  the  letter  and  sign  his  name  to  it(t) 

Effect  of  the  ratification. — The  ratification,  when  made  in  writing  ac- 
cording to  the  statute,  relates  back  and  gives  effect  to  the  original  claim, 
and  fixes  the  defendant  with  an  obligation  springing  out  of  the  old  con- 
tract (A)  If  a  promise  in  writing  to  pay  the  debt  be  made  and  signed  bj 
the  party  after  he  comes  of  age,  this  may,  it  seems,  be  treated  either  as  a 
ratification  and  confirmation  of  the  old  contract,  or  as  a  new  contract 
based  upon  and  supported  by  the  original  consideration.  (/)  If  an  infant 
has  borrowed  money  during  his  infancy,  and  after  he  has  attained  hi* 
majority,  signs  with  his  own  hand  a  written  promise  to  pay  the  amount, 
he  will  be  liable  upon  such  promise,  (m)  It  has  been  said,  that  if  the  in- 
fant has  given  a  bond  to  secure  the  repayment  of  the  money,  he  cannot 
be  sued  upon  any  subsequent  promise  to  pay  the  amount,  as  the  specialty 
operates  as  an  extinguishment  of  the  simple  contract  debt(n)  Bat  we 
have  already  seen  that  such  a  bond  would  be  void,  and  that  any  action 


(f)  Hartley  v.  Wharton,  11  Ad.  &  B.  984. 

&)  Harris  v.  Wall,  1  Exch.  ISO;  16  Law  J., 
Bxch.  270,  •.  c 

(A)  Hunt  y.  Afatsey,  5  B.  &  Ad.  902;  3  N.  & 
M.  109,  i.e. 

<t)  Hyde  t.  Johnson,  3  Sc.  296 ;  2  Bing.  N.  C. 
776. 

(k)  Oibbs  t.  Merrill,  8  Taunt  807.  Hunt  v. 
Mauey,  5  B.  &  Ad.  902;  8  N.  &  M.  102,  i.e. 
Hartley  v.  Wharton,  11  Ad.  &  B.  934 ;  8  P.  & 
D.  529,  i.c.     William  r.  Moore,  11  M.  &  W. 


268,  264. 

(0  Cohen  t.  Armstrong*  1  M.  A  8.  W** 
Southerton  v.  WhUlock,  2  Str.  690.  Hawbss  *• 
Saunders,  1  Cowp.  289.  Borthwict  v.  CamA** 
1T.B.  648.  Hiking  v.  Hastings,  1  Lord  Biff* 
889.  Bayley,  J.,  Thornton  r.  lUingwortk.4  * 
&  R.  547. 

(m)  Ball  y.  Hesketh,  Comb.  381. 

(n)  Tapper  r.  Davenant,  3  Keb.  798;  BoH.  1 
P.  153,  i.  c. 
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brought  thereon  may  be  defeated  by  pleading  the  infancy  of  the  obligee ; 
it  can  hardly,  therefore,  (being  in  itself  an  invalid  and  nugatory  instru- 
ment,) do  away  with  the  effect  of  a  written  promise  made  by  the  infant 
after  he  comes  of  age  to  pay  the  sum  borrowed,  (o)     If  the  promise  to  pay 
the  debt  be  a  conditional  promise,  such  as  a  promise  by  the  party  to  pay 
u  as  soon  as  he  is  able,"  the  condition  must  be  accomplished,  and  the 
ability  of  the  party  to  pay  must  be  established  before  any  action  can  be 
maintained  upon  the  promise,  (p)     If  the  declaration  in  an  action  upon 
such  a  promise  sets  forth  an  absolute  promise  to  pay  the  debt,  and  a  con- 
ditional promise  only  is  proved,  the  action  must  necessarily  fail.(y)     The 
promise  to  pay  the  debt  must,  in  all  cases,  be  made  before  action  brought; 
for  a  replication  to  a  plea  of  infancy  that  the  promise  to  pay  was  made  by 
the  defendant  after  he  came  of  age  is  not  sustained  by  proof  of  a  promise 
to  pay  after  action  commenced,  (r )     The  promise  must  also,  in  all  cases, 
be  obtained  without  misrepresentation  or  fraudulent  concealment.     If  a 
plaintiff  has  furnished  a  defendant  during  his  infancy  with  things  which 
weie  not  necessaries,  and  has  obtained  a  promise  from  the  latter,  after  he 
came  of  age,  to  pay  for  them,  and  has  at  the  same  time  purposely  kept 
back  his  account,  and  not  given  the  defendant  any  opportunity  of  knowing 
the  amount  of  the  claim  until  after  the  promise  to  pay  has  been  obtained, 
this  will  be  strong  evidence  of  fraud  on  the  part  of  the  plaintiff,  disentitling 
bnnto  rely  on  the  promise  ;(*)  and  if  the  promise  has  been  obtained  by 
treats  or  by  duress  it  is  of  course  void.(£) 

Salification  of  an  account  stated. — If  an  infant  having  had  dealings 
*tth  an  adult,  meets  and  settles  accounts  with  him  during  his  infancy,  in 
*e  ordinary  way,  and  a  balance  is  struck,  and  on  attaining  his  age  of 
twenty-one  years  he  confirms  the  settlement,  and  signs  a  written  promise 
°*  agreement  to  pay  such  balance,  he  will  be  liable  for  the  amount  thereof. 
The  principle  on  which  the  law  allows  a  party  who  has  attained  his  age 
°*  twenty-one  years  to  give  validity  to  contracts  entered  into  during  his 
u*fency  is,  that  he  is  supposed  to  have  acquired  the  power  of  deciding  for 
bimsel^  whether  the  transaction  in  question  is  one  of  a  meritorious  cha- 
**«ter,  by  which  in  good  conscience  he  ought  to  be  bound ;  and  there 
*eeU8  nothing  in  the  liability  on  an  account  stated  to  take  that  out  of  this 
Bfcneral  principle.  It  was  indeed  argued  for  the  defendant,  that  on  an 
•©count  stated  an  infant  derives  no  benefit,  that  he  does  not,  as  on  a  pur- 
chase of  goods,  get  any  thing  valuable,  and  he  has  no  quid  pro  quo.  But 
^18  ig  a  fallacy ;  an  infant  stating  an  account  gets  precisely  the  same 
benefit  as  an  adult  gets  on  similar  transactions.     He  makes  certain  the 

(•)  £dnoncTs  cue,  8  Leon.  164 ;  4  Leon.  5.  Bing.  168.  s.  c 

.  W  Gould  t.  Shirley,  2  M.  &  P.  581.  Scales  r.  (r)  Thornton  v.  Illingvorth,  4  D.  &  R  545;  2 

?**»  4  H.  &  P.  n. ;  8  Bing.  644 ;  11  Moore,  570,  B.  &  C.  824,  8.  c. 

J\  T«*ntr  r.  Smart,  6B.&C.  609.  (t)  Brooke  r.  Galley,  2  Atk.  84. 

<9)  Baydon  r.  William,  4M.&P.  818 ;   7  (t)  Uarmer  t.  Killing,  5  Esp.  101. 
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previously  uncertain  state  of  the  transactions  between  himself  and 
person  with  whom  he  is  stating  accounts,  and  he  gets  rid  of  the  necef 
of  preserving  vouchers.  This  in  the  case  of  an  adult  is  a  sufficient  < 
sideration  to  create  a  debt,  and  there  is  no  reason  why  it  should  not  2 
the  same  effect  in  the  case  of  an  infant,  supposing  him  to  adopt  and  ra 
it  after  he  comes  of  age."(w)  But  all  statements  of  accounts  with  infa 
made  between  them  and  their  trustees  or  guardians,  will  be  narro 
watched  by  the  Court  of  Chancery,  (a:)  And  if  any  undue  influeno* 
used  to  obtain  admissions,  or  acknowledgments,  or  ratifications  of  un< 
takings  and  engagements  entered  into  during  infancy,  the  Court  of  CI 
eery  will  interfere  and  afford  protection  against  proceedings  at  comi 
law.  (y ) 

Contracts  with  drunkards. — A  party  who  makes  a  contract  in  sue 
state  of  drunkenness  as  not  to  know  what  he  is  doing,  cannot  be  com 
led  to  perform  that  contract  by  the  other  party  who  knew  him  to  b< 
that  state.  A  man  who  takes  an  obligation  from  another  so  circumstai 
is  guilty  of  actual  fraud.  "  It  is  evident,"  observes  Pothier,  (Obligati 
No.  49,)  "  that  drunkenness,  when  it  goes  so  far  as  absolutely  to  des 
the  reason,  renders  a  person,  so  long  as  it  continues,  incapable  of  < 
sent"  Therefore,  where  an  action  was  brought  upon  a  bill  of  exchs 
by  the  indorsee  against  the  indorser,  and  the  defendant  pleaded  tha 
the  time  he  indorsed  the  bill  he  was  so  drunk  as  to  be  unable  to  com] 
hend  the  meaning  or  effect  of  the  indorsement,  or  to  contract  therebj 
which  the  plaintiff  at  the  time  of  the  indorsement  had  notice ;  it  was  1 
that  the  plea  was  a  good  answer  to  the  action,  (z)  And  it  should  & 
that  if  a  bill  of  exchange  or  a  promissory  note  be  indorsed  or  accepter 
made  by  a  person  in  a  complete  state  of  intoxication,  it  cannot  be 
forced,  as  against  the  drunkard,  by  a  bond  Jide  holder  who  received  i 
gave  value  for  it  on  the  credit  of  the  acceptance,  or  indorsement,  or  ag 
ture,  in  ignorance  of  the  drunkenness,  and  of  the  fraudulent  circumstan 
under  which  the  instrument  was  obtained,  (a)  If  a  man,  however,  is  a 
to  write  his  name  without  any  aid  or  assistance,  it  may  well  be  doubtoc 
he  can  be  so  completely  intoxicated  as  not  to  have  some  knowledge 
what  he  is  doing,  and  if  a  bill  so  accepted  or  indorsed  gets  into  the  hai 
of  a  bond  Jide  holder,  he  would  be  liable  upon  the  instrument  if  ft  j 
should  be  of  opinion  that  he  was  only  partially  intoxicated  at  the  tune 
accepted  or  indorsed  it ;  for  if  a  party  enters  into  a  contract  in  a  per 
state  of  intoxication  only,  he  cannot  escape  from  liability  thereon,  unJ 
he  can  show  that  advantage  was  designedly  taken  of  him  by  the  ot 

(u)  Parke  B.,  Williams  y.  Moor,  1 1  M.  &  W.  (z)  Gore  v.  Gibson,  13  M.  &  W.  623 ;  14 

264,  265.  J.,  Kxch.  162,  s.  c.    Cole  v.  Robins,  Bull  9 

(z)  Allfrey  v.  Allfrey,  11  Jur.  981.  1 72,  a.     Peti  t.  Smith,  3  Campb.  33.    F*U 

(y)  MaiUand  r.  Irving,  16  Law   J.,  Ch.  95.  Holloway,  1  Stark.  126. 

—  t.  Backhouse,  12  Jur.  45.  (a)  Sentence  v.  PooU,  3  C  &  P.  1. 
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contracting  party  when  he  was  not  in  a  fit  state  of  mind  to  take  care  of  his 
own  interests,  or  that  some  positive  fraud  was  practised  upon  him  by  the 
person  seeking  to  enforce  the  contract  The  law,  although  it  throws  its 
shield  around  the  drunkard  to  protect  him  from  fraud,  will  never  permit 
him  to  make  use  of  his  own  drunkenness,  folly,  or  misconduct  as  a  means 
ox*  cheating  and  defrauding  other  people.  If,  therefore,  a  man  has  bought 
goods  when  he  was  so  drunk  as  not  to  know  what  he  was  doing,  and  keeps 
tbo  goods  after  he  is  sober,  he  will  not  be  permitted  to  set  up  his  drunken- 
ness as  an  answer  to  an  action  for  the  purchase  money. 

Contracts  with  lunatics  and  persons  of  unsound  mind. — If  a  party  to 
a  contract  was  at  the  time  he  entered  into  the  engagement,  a  lunatic  or  a 
person  of  unsound  mind,  and  any  imposition  appears  to  have  been  prac- 
tised upon  him,  or  any  advantage  taken  of  his  infirmity  by  the  other  con- 
tracting parties,  the  contract  will  be  void  as  having  been  procured  by 
fraud;  but  if  the  contract  is  a  fair  and  honest  contract,  and  bears  no 
symptoms  of  the  infirmity  of  the  mind  of  the  party  sought  to  be  charged 
thereon,  the  courts  will  enforce  it  like  any  other  contract.     A  lunatic,  how- 
ever, will  not  be  bound  by  any  deed  entered  into  by  him,  (ft)  unless  it  be 
shown  that  it  was  entered  into  during  a  lucid  interval ;  and  if  it  be  a 
accessary  and  beneficial  contract  for  him  to  enter  into,  such  as  a  lease  of 
Kb  lands  at  an  advantageous  rent,  the  nature  of  the  contract  may  be  prima 
facie  evidence  of  its  being  made  during  a  lucid  interval,  (c)     An  action  for 
the  prioe  of  goods  sold  and  delivered,  or  of  work  done,  or  for  the  hire  of 
horses,  carriages,  or  servants,  cannot  be  defeated  by  showing  that  the  defend- 
ant had  been  found  by  inquisition  to  be  a  lunatic  at  the  time  he  received 
the  goods,  or  had  the  benefit  of  the  work  or  the  use  of  the  horses,  carriages, 
tod  servants,  (d)  for  the  law  will  not  permit  the  lunatic's  infirmity  to  be  made 
*n  instrument  of  fraud  upon  third  parties  who  have  dealt  with  him  in  good 
&*th.(i)     Although  contracts  by  lunatics  cannot  be  carried  into  execution 
•gainst  them,  yet  if  they  were  of  sound  mind  when  the  contract  was  made, 
•nd  the  imbecility  of  intellect  has  subsequently  intervened,  the  rights  of 
Pities  will  not  be  altered.  (/)     The  abandonment  of  a  commission  of 
'    touusy  cannot  be  made  the  foundation  of  any  contract,  (g) 

/J5  *•*»  T-  &**,  2  Str.  1104.    Thompson  ▼.  105,  s.c    Niell  v.  Morley,  9  Ves.  478.    Dane  r. 

{***>  *8dk.  301.     Vin.  Abr.  (Ltoatio),  Bever-  Kirkwall,  8  C.  &  P.  679.    Booster  ▼.  Earl  of 

'«M  ene,  4  (Jo.  1236.  Portsmouth,  7  D.  &  R.  614  ;  5  B.  &  C.  170. 

if)  &tyoo»  v.  Sealey,  2  Atk.  413.  Faulder  v.  (e)  Nelson  v.  Buncombe,  9  Bear.  211 ;  15  Law 


C7*  Giapb.  126.    Crtagh  r.  Blooa\2  JoneaAt     J.,  Ch.  296,  s.  c. 
*«._509.    ^  ^  (f}  Ld.  Eldo 

!.    Holly,  W< 

(g)  Cumming*  v.  Ince,  17  Law  J.,  Ch.  105. 


.  -      -  {/)  Ld.  Eldon.     Owen  v.  Davits,  1  Vea.  sen. 

W  Brown r.  JodnU,  8  C.  «c  P.  80:  M.  &  M.      82.    Hall  v.  Warren,  9  Yes.  605. 
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8ALES  AND  TRANSFERS   OF  LANDS   AND   TENEMENTS,   FIXTURES 

GROWING   CROPS. 

Executory  contracts  for  the  purchase  and  sale  of  estates  ana 
in  land. — The  contract  of  purchase  and  sale  is  founded,  as  be: 
tioned,  upon  a  mutuality  of  engagement  or  upon  mutual  proi 
promise  or  undertaking  of  the  one  party  to  sell  being  the  considc 
the  promise  of  the  other  to  buy.  It  is  completed  and  rendered 
consequently,  (if  properly  authenticated,  ante,  36,  52,)  by  the 
sent  of  the  parties,  and  ranks  amongst  that  class  of  contracts  c 
sensual  contracts.  It  is  essential  to  the  creation  of  a  contract  of 
there  be  a  price  consisting  of  a  sum  of  money  to  be  paid  by  the 
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*  seller,  for  "  if  there  is  an  agreement  that  I  shall  sell  you  my  horse  for 
e  of  your  books,  this  agreement  does  not  constitute  a  sale  but  a  differ- 
t  kind  of  contract,  viz.  an  exchange,  (a)  A  contract  of  sale  is  not  dis- 
hred  by  the  bankruptcy  or  insolvency  of  either  the  vendor  or  purchaser, 
avided  the  assignees  are  ready  and  willing  to  complete  the  bankrupt's 

insolvent's  part  of  the  contract.  (J) 

Sales  by  auction. — In  the  case  of  sales  by  auction,  the  assent  of  the 
trties  to  the  contract  of  sale  is  manifested,  as  we  have  already  seen, 
nte,  p.  31,)  by  the  knocking  down  of  the  auctioneer's  hammer.  The 
dding  is  a  mere  offer  to  buy  at  the  price  named  by  the  bidder,  which 
fer  may  be  retracted  at  any  time  before  the  hammer  is  down  and  the 
Fer  has  been  accepted.  A  stipulation  in  the  conditions  of  sale,  to  the 
Feet  that  no  persons  shall  retract  their  biddings,  would  not  it  should 
em,  at  common  law,  prevent  the  bidder  from  retracting,  if  he  thinks  fit 
1  to  do  before  his  offer  has  been  accepted  and  a  contract  has  been  ac- 
idly made.  But  a  different  rule  seems  to  prevail  in  equity,  (c)  The 
ffldor  may,  if  he  thinks  fit,  privately  depute  a  third  party  to  attend  the 
le  and  bid  for  the  property  on  his  account,  as  a  defensive  precaution  to 
^vent  it  from  being  sold  at  an  undervalue,^)  but  he  cannot  lawfully 
nploy  more  than  one  person  for  such  a  purpose.    If  a  number  of  persons 

*  employed  as  puffers  to  make  fictitious  biddings,  with  the  view  of 
king  advantage  of  the  eagerness  of  buyers  to  screw  up  the  price,  and 
>t  for  a  defensive  precaution  to  prevent  a  sale  at  an  undervalue,  this  is  an 
^position  and  a  fraud,  and  avoids  the  sale.(i)  And  if  the  vendor  pub- 
Jly  reserves  to  himself  the  right  "  to  make  one  bidding,  and  no  more," 
rough  a  person  who  is  named,  and  then  secretly  employs  another  person 

make  general  and  repeated  biddings,  this  is  a  fraud  and  imposition 
H>n  the  parties  who  attend  the  sale,  and  entitles  the  person  who  is  even- 
Ally  declared  the  purchaser  to  abandon  the  contract.  (/)  If  the  par- 
ttlars  or  advertisements  of  the  sale  state  that  the  estate  is  to  be  sold 
without  reserve,"  the  meaning  of  the  words  is,  that  no  person  will  be 
nployed  to  bid  on  behalf  of  the  vendor  for  the  purpose  of  keeping  up 

*  price ;  "  and  if  any  person  is  then  so  employed  the  sale  is  void,  and 
16  purchaser  is  entitled  to  recover  back  his  deposit  from  the  auc- 
Wleer.w(^)  The  term,  "  without  reserve,"  is  understood  "  to  exclude 
1  interference  by  the  vendor  or  those  coming  in  under  him,  with  the 


Jf)  Poikier,  Obligations,  No.  6. 

l*>  &ook  t.  Hewitt,  3  Ves.  255.    Bowles  v. 

5JJG  ib.  95.  n.    Whitworth  v.  Davit,  1  Ves.  & 

e\f°**Y.  Nanney*  13Pr.99.   Freer  Y.Bim- 
i**8im.  891. 
}  potwtly  y.   Parsons,    cited  3   Ves.   627. 


"8? 


jSt  ▼•  AU,  ib.  620.    Smith  v.  Clarke,  12 
*«7-    gogd.  Vend.  16.     Woodward  v.  Mil- 


ler, 2  Coll.  C.  C.  827;  15  Law  J,,  Ch.  6. 

(e)  Howard  v.  Castle,  6  T.  R.  644.  Wheeler  r. 
Collier^  1  Mood  &  Malic,  1 26,  are  still  authorities 
to  this  extent  Smith  v.  Clarke,  12  Yes.  488. 
Bexwell  v.  Christie,  1  Cowp.  396.  Crowder  v.  Aus- 
tin, 3  Bing.  868 ;  11  Moore,  288. 

if)  Bex  v.  Marsh,  3  You.  &  Jerv.  381. 

iff)  Meadows  v.  Tanner,  5  Mad.  84.     Thornett 
v.  Haines,  1 5  U.  &W.367. 
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right  of  the  public  to  have  the  property  at  the  highest  bidding."  Ai 
arrangement,  therefore,  between  the  vendor  and  a  third  party,  the  resi 
of  which  is  to  prevent  the  property  from  being  sold  under  a  fixed  sum,  w 
render  the  sale  null  and  void.(//) 

As  on  the  one  hand  the  seller  cannot  employ  secret  bidders  to  run  i 
the  price,  and  delude  the  purchaser  with  a  fictitious  contest,  so  on  tl 
other  hand,  if  a  purchaser  by  his  conduct  induces  other  persons  not 
bid,  the  purchase  will  not  be  binding  on  the  vendor,  (i)  Where  tl 
known  agent  of  the  vendor  was  employed  by  the  purchaser  to  attend 
sale  by  auction  and  bid  for  him,  and  was  thought  by  the  assembled  coi 
pany  to  be  a  puffer,  which  deterred  other  persons  from  bidding,  and  tl 
estate  was  knocked  down  to  the  agent,  under  the  false  impression  that  1 
was  acting  for  the  vendor,  the  Court  of  Chancery  refused  to  assist  tl 
purchaser  to  enforce  the  contract,  as  the  employment  of  the  vendod 
agent  by  the  purchaser  had  hurt  the  sale  and  been  detrimental  to  tl 
vendor.  (A:)  As  soon  as  the  hammer  of  the  auctioneer  is  down,  and  tl 
bidding  has  been  accepted,  an  agreement  for  the  sale  and  purchase  shoo! 
be  signed  by  the  parties  themselves,  or  by  the  auctioneer  as  their  agex 
inasmuch  as  sales  by  auction  are,  as  we  have  before  seen,  within  tl 
statute  of  frauds,  and  must,  whenever  the  subject-matter  of  the  sale  coj 
sists  of  an  estate  or  interest  in  land  or  of  goods  and  chattels  exoeedii 
10/.  in  value,  (post,  ch.  6,)  be  authenticated  by  a  signed  writing,  (ami 
pp.  39,  40.)  The  printed  conditions  of  sale,  containing  the  terms  c 
which  the  purchaser  bids  and  the  vendor  accepts  his  bidding  for  t] 
estate,  form,  when  signed,  a  written  contract  between  the  vendor  and  pu 
chaser  sufficient  to  satisfy  the  requirements  of  the  statute  of  frauds,  (ami 
pp.  59,  60.)  The  auctioneer's  receipt  for  the  deposit  signed  by  him  w 
amount  to  an  agreement  binding  upon  the  seller,  if  it  contains  the  nam 
of  the  seller  and  purchaser,  a  description  of  the  estate  sold,  and  tl 
price  to  be  paid ;  or  if  it  refers  to  the  conditions  or  particulars  of  ssi 
so  as  to  enable  the  court  to  read  them  together  as  one  contract,  (a*k 
pp.  52,  54.) 

Whenever  an  estate  is  sold  by  auction  in  distinct  and  independent  lot 
at  separate  prices,  it  has  been  held,  that  a  separate  contract  is  created  ft 
to  each  lot.(/)  But  it  is  otherwise,  if  a  contract  be  made  for  the  puicha* 
of  several  lots  at  an  aggregate  price  ;(m)  or  if  the  several  lots  be  so  coo 
nected  together  that  the  possession  of  all  is  essential  to  the  use  and  en 
joyment  of  any  one  or  more  of  them,  and  they  have  consequently  bee 


(A)  Robinson  v.  Wall,  16  Law  J.,  Ch.  401  ;  (0  fimmerson  v.  Hedis,  2  Taunt.  88. 

11  Jur.  577,  s.  c.  Shore,  1  Stark.  426.    Roots  t.  Lord  Dorsur,*  « 

(t)  Fuller  v.  Abrahams,  6  Moore,  316 ;  8  B.  &  &  Ad.  77. 
B.  1 16.  (m)  Dykes  v.  Blake,  4  Biog.  N.  S.  463;  «  * 

(I)  Twining  v.  Aforriee,  2  Bro.  Ch.  C.   831.  320,  s.  c.    Franilyny.  Lamona\  16  Lav  J* 

Mason  v.  Armitage,  13  Vci.  37.  P.  221. 
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purchased  by  the  vendee  as  one  property,  (n)  If  there  is  a  separate  con- 
tract respecting  each  lot,  there  must  be  as  many  separate  stamps  as  there 
are  contracts,  (o)  We  have  already  seen  that  an  auctioneer  effecting  a 
sale  by  auction,  or  an  auctioneer's  clerk  taking  down  the  bidding,  is 
deemed  to  be  the  authorized  agent  both  of  the  vendor  and  purchaser,  so 
as  -too  be  enabled  to  bind  both,  or  either  of  the  parties,  by  signing  their 
names  to  the  printed  conditions  of  sale,  (ante,  p.  59.)  But  he  is  not 
necessarily  the  agent  of  both  parties,  and  it  may  be  shewn  that  the  pur- 
chaser bought  under  and  by  virtue  of  an  express  contract  between  him 
and  the  vendor,  and  not  under  the  conditions  of  sale  signed  by  the  auc- 
tioneer.^.) The  auctioneer  generally  puts  down  the  purchaser's  name  in 
bis  catalogue  or  in  the  conditions  or  particulars  of  sale,  with  the  amount 
of  tie  bidding  opposite  the  lot  purchased ;  or  he  makes  an  entry  of  the 
particulars  in  his  books,  inserting  the  name  of  the  purchaser.  In  either 
tttse  die  latter  will  be  bound.  If  it  be  the  custom  to  paste  up  the  printed 
conditions  of  sale  in  the  auction-room,  and  they  are  duly  pasted  up  in  a 
conspicuous  position,  this  is  sufficient  notice  to  all  the  bidders  of  the 
tenms  and  conditions  of  the  sale,  and  the  purchaser  will  be  bound  by  the 
terms  and  conditions,  although  it  cannot  be  proved  that  he  saw  them  or 
te«td  them.  (?) 

The  particulars  and  conditions  of  sale  cannot  be  contradicted,  added  to, 
or  altered  by  verbal  declarations  made  by  the  auctioneer  at  the  time  of  the 
sale,  [ante,  p.   131 ;  post,  ch.   19,  s.  1.)     The  "  babble  of  the  auction- 
toom"  cannot  be  admitted  in  evidence  in  opposition  to  a  printed  or  written 
contract  (r)     If  therefore  mistakes  are  made,  or  alterations  take  place  in 
fee  condition  and  value  of  the  property  after  the  printing  of  the  conditions 
<*  particulars,  they  must  be  altered  to  suit  the  altered  circumstances,  and 
the  mistakes  must  be  rectified,  before  the  vendor  can  safely  proceed  to  a 
^.(r)    The  reading  of  a  lease  at  an  auction  by  an  auctioneer  is  no 
excuse  for  a  misdescription  of  the  terms  of  the  lease  in  the  particulars  or 
editions  of  sale.(*)     If  the  estate  is  sold  by  order  of  the  Court  of  Chan- 
gs and  a  bidder  who  is  declared  the  purchaser  sells  again  in  the  auc- 
^on-room  at  an  additional  price,  the  court  will  order  a  resale,  (t) 

If  the  auctioneer  at  a  sale  does  not  disclose  the  name  of  the  vendor,  but 
nw*ce«  the  contract  in  his  own  name,  he  will  himself  be  personally  respon- 
sible for  the  fulfilment  of  the  contract,  (u) 

W  ?*•»&»» r.  OrMfek,  1  Esp.  150.   Gibson*.  Biggtnson  v.  Cloves,  15  Ves.  521.     Pember  v. 

22r?*r»  2  Peake,  NT  P.  C.  49.  Boyer  t.  Black-  Mathers,  1  Bro.  C.  C.  54.    Okill  v.  Whittaker,  2 

T{  8  *»itr.  657.  Phill.  C.  C.  340. 

(J\  ^aUin9  T-  Rorvood,  12  Jur.  Q.  B.  48.  (s)  Jones  v.  Edney,  3  Campb.  286.    Flight  t. 

YB  f**r(leU  t.  Pumell,  4  Ad.  &  E.  794.  Booth,  1  Bing.  N.  C.  379 ;  ante. 

,^JjJ.  ****n*rd  t.  Aldridae,  8  E*p.  271.    By-  (<)  Holroyd  v.  Wyatt,  2  Coll.  C.  C.  327. 

10  r»  V"  ftidiardion,  1  Ad.  &  E.  508 :  post,  ch.  (u)  Post,  ch.  13,  s.  3.    Franklyn  v.  Lamond. 

'  ^AA»*»).  ir id  t i     n    r>    ooi 


/rv  — -cure's  NoriOKfi.  16  Law  J.,  C.  P.  221. 

'  -***on  r.  Towgood,  1  Jac.  &  Walk.  639. 
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Of  the  enforcement  in  equity  of  oral  contracts  for  the  sale  and  p 
chase  of  estates  on  the  ground  of  part  performance. — We  have  aire 
seen  that  it  has  been  enacted  by  the  statute  of  frauds  "  that  no  action  si 
be  brought  whereby  to  charge  any  person  upon  any  contract  or  side 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning  the 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  soi 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed  by  the  pai 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him  lawfd 
authorized.^)  If  livery  of  seizin  is  made  to  a  purchaser  under  an  o 
contract,  for  the  sale  of  a  freehold  estate,  or  a  leasehold  estate,  exceedi 
three  years  in  duration,  and  he  is  actually  put  into  possession  of  the  p; 
perty  agreed  to  be  sold  to  him,  yet  he  will  have  at  law,  only  an  estate 
lease  at  will,  by  reason  of  the  fourth  section  of  the  statute  of  frauds,  whi 
enacts,  as  previously  mentioned,  that  all  estates  of  freehold,  or  terms 
years,  or  any  uncertain  interest  in  lands,  tenements,  or  hereditama 
made  or  created  by  livery  and  seizin  only,  or  by  parol,  and  not  putii 
writing,  and  signed  by  the  parties  creating  them  or  their  agents,  si 
have  the  force  and  effect  of  leases  or  estates  at  will  only,  excepting  lea 
not  exceeding  the  term  of  three  years  from  the  making  thereof.  But 
equity  the  purchaser  so  let  into  possession  will  be  entitled,  it  is  said,  tc 
conveyance  of  the  estate,  and  the  Court  of  Chancery  will  compel  * 
vendor  to  execute  such  a  conveyance,  notwithstanding  the  provisions 
the  statute  of  frauds,  on  the  ground  that  there  has  been  a  part  perfoi 
ance  of  the  contract,  and  that  possession  having  been  given  and  accep 
in  fulfilment  of  the  bargain,  it  would  be  fraudulent  in  either  party  to  wr 
draw  therefrom  without  the  consent  of  the  other. (y)  But  the  mere  nai 
transfer  of  the  possession  of  land  can  hardly  be  sufficient  to  justify  a  Cot 
of  Equity  in  enforcing  .the  performance  of  an  oral  contract  for  the  pa 
chase  of  the  freehold  and  inheritance  of  such  land,  on  the  ground  that  tl 
transfer  of  the  possession  is  a  part  performance  of  such  oral  contrtf 
Acts  done  in  performance,  it  has  been  justly  observed,  must  be  such  f 
could  have  been  done  with  no  other  view  or  design  than  to  fulfil  the  pa. 
ticular  contract  sought  to  be  enforced. {z)  A  mere  change  of  the  posse: 
sion  and  seizin  of  land  is  an  equivocal  act,  open  to  a  variety  of  interpr* 
tations,  and  affords  no  presumption  of  a  contract  for  the  sale  of  the  fe 
but  rather  of  a  contract  for  a  lease  either  at  will,  or  from  year  to  year, ' 
for  such  a  term  or  period  of  time  as  may  lawfully  be  granted  by  word  « 
mouth,  and  to  permit  a  person  who  can  show  no  other  act  done,  beyor. 
the  transfer  of  the  possession  of  the  soil  from  the  owner  to  himself,  to  * 

(x)  As  to  the  form  and  requisites  of  the  written  &  Pur.  140. 

memorandum,  see  ante,  p  36.  (z)    The  Lord  Chancellor,  Gunier  r.  ifefa 

(//)  Butcher  v.  Stapely,  1   Vera.   364.     Pyke  Ambl.  586.     Ex  parte  Hof>p€r,l9  Yes.  479*  C 

v.    Williams,  2  ib.    455;    FoiiLhinque,    175*  n.  v.  WhiU,  cited  1  Bro.,  Ch.  C.  409. 
Reynolds  v.  Waring,  1  Younge,  352;  Sugd  Vend. 
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up  and  enforce  an  oral  agreement  for  the  sale  of  the  fee,  would  practically 
repeal  the  statute  of  frauds,  and  let  in  all  the  mischiefs  that  that  act  was 
intended  to  guard  against. (a)  "Suppose  my  tenant,"  justly  observes  Sir 
Win.  Grant,  "  should  set  up  an  agreement  for  a  purchase,  and  get  a  wit- 
ness to  swear  it,  and  then  offer,  as  evidence  of  part  performance,  his  pos- 
session and  cultivation  of  the  land ;  could  that  be  deemed  an  act  of  part 
performance,  which  act  would  have  existed  precisely  in  the  same  shape, 
whether  there  was  any  agreement  for  a  purchase  or  not."  (J) 

lij  indeed,  the  change  of  possession  is  accompanied  by  the  payment  of 
money  on  the  part  of  the  occupier  to  the  owner,  under  circumstances 
giving  rise  to  the  presumption  that  it  was  an  instalment  of  purchase - 
money,  and  not  a  rent  paid  in  advance,  there  would  undoubtedly  be  a 
part  performance  of  a  contract,  which  could  be  no  other  than  a  contract  of 
sale.(c)     But  a  mere  change  of  possession  without  payment  of  money,  or 
the  mere  payment  of  money  without  change  of  possession,(rf)  afford  no 
evidence  of  a  part  performance  of  a  contract  for  the  sale  of  the  fee.     So  if 
the  change  of  possession  has  been  accompanied  by  the  exercise  of  acts  of 
ownership,  such  as  the  expenditure  of  money  in  building,  repairs,  drain- 
age, and  lasting  improvements,  quite  inconsistent  with  the  notion  of  a 
contract  for  a  yearly  tenancy,  it  is  evident,  from  the  acts  done,  that  there 
tas  been  a  part  performance  either  of  a  contract  for  the  purchase  of  the 
^(e)  or  for  the  grant  of  a  lease  for  a  long  term  of  years.  (/)     Such  acts 
**  are  ordinarily  introductory  or  ancillary  to  contracts,  for  the  purchase 
^d  sale  of  an  estate,  or  interest  in  land,  such  as  the  giving  of  directions 
fa  a  conveyance  to  be  prepared,  making  valuations,  or  fixing  upon  par- 
ti68 to  value  fixtures  or  stock,  or  the  making  of  admeasurements,  or  the 
sparing  of  maps  or  plans,  are  not  of  course  acts  of  performance  of  a 
P^ol  agreement  for  the  purchase  or  sale  of  an  estate  or  interest  in  land, 
^tffieient  to  take  the  contract  out  of  the  statute  in  equity,  (g)     In  adjudi- 
cating upon  the  rights  of  parties,  it  is  of  the  first  importance  to  scrutinize 
closely  their  acts,  which  often  speak  more  forcibly  and  clearly  than  their 
Wo*dg,  as  we  have  already  seen  in  the  numerous  cases  of  implied  contracts 
(ante,  pp.  60 — 84),  springing  out  of  the   acts  of  the  parties,   and  not 
coming  within  the  provisions  of  the  statute  of  frauds ;  but  the  statute  of 
fr&uds  is  in  effect  repealed  if  the  mere  transfer  of  the  possession  of  land, 
*hich  takes  place  on  every  demise  or  lease,  is  to  enable  a  party  to  found 
thereon  and  enforce  an  oral  contract  for  the  purchase  of  the  fee. 

Rii      "*  am  a?n*n8t  the  cases,"  observes  Lord      v.  Trecothici,  9  ib.  234. 

mm,  *«  whictj  jjayg  entrenched  upon  the  statute  (d)  C/inan  v.  Cooke,  1  Scho.  &  Lef.  22.    Watt 

U4 '£*''    Mot  tim€r  v*  0rehard*  2  Ves-  Junr-  y*  Evans,  4  Y.  &  Coll.  579. 

ti     M  "  They  ought  not  to  be  carried  a  step  fur-  (e)  Borrett  ▼.  Oomeserra,  Bunb.  94. 

y  T'       Alexander,  C.  B.,  Reynolds  r.  Waring,  1  (/)  Sutherland  v.  Briggs,  1  Hare,  26. 

^J^ge,    850.      0*ReUly  r.  Thompson,  2  Cox,  (g)  Clerk  v.   Wright,  1    Atk.    13.     Cooke  v. 

'?•  Tombs,  2  Anstr.  420.      Whitchurch  v.  Bevis,  2 

l*>  *Vaw<  Y  Dawson,  14  Ves.  388.  Bro.  Ch.  C.  559.     Redding  v.  Wilkes,  3  Bro.  Ch. 

{c'  &*<*i*  v.  Melbovrn,  4  Ves.  Junr.  720.  Coles  C.  400.     Lamas  v.  Bayly,  2  Vera.  627. 


186  AGREEMENTS   FOR   THE   SALE  OF  LANDS.  [CHAP. 

Oral  agreements  for  leases. — If  an  oral  agreement  for  a  lease  has  be 
entered  into,  and  the  intended  lessee,  relying  on  the  promise  of  the  lest 
to  grant  the  lease,  takes  possession  of  the  land,  and  expends  money 
building,  draining,  and  improving,  and  there  is,  therefore,  a  part  perfor 
ance  of  the  contract,  the  Court  of  Chancery  will  enforce  the  oral  contra 
and  compel  the  lessor  to  grant  the  lease  agreed  upon,  on  the  ground,  d 
by  refusing  to  grant  the  lease,  and  give  the  party  possession  in  executi 
of  the  contract,  he  is  guilty  of  a  direct  fraud,  which  ought  to  be  reliev 
against  in  equity,  (h)  But  if  there  is  nothing  more  than  an  oral  agreemc 
for  a  lease,  and  a  taking  of  possession  by  an  intended  lessee,  without  a 
improvement  made  on  the  land,(/)  the  oral  contract  cannot  be  establish 
and  enforced  without  in  effect  repealing  the  provisions  of  the  statute 
frauds. 

Admission  of  the  oral  contract  in  an  answer  to  a  bill  in  equity.*— 
the  purchaser  of  lands  under  an  oral  contract  files  a  bill  against  ti 
vendor  to  carry  such  contract  into  execution,  and  the  vendor  puts  in  i 
answer  admitting  the  contract  as  stated,  it  takes  it  entirely  out  of  the  mi 
chief  of  the  statute  of  frauds,  and  there  being  then  no  danger  of  peijur 
the  court  would  decree  it  to  be  performed."  (A) 

Of  the  transfer  of  the  estate  in  equity  by  the  bargain  before  tt 
execution  of  any  legal  transfer  or  conveyance. — The  execution  of 
simple  contract  in  writing,  for  the  sale  and  purchase  of  an  estate  in  fe 
although  accompanied  by  livery  and  seizin,  or  delivery  of  possession  i 
the  land  to  the  purchaser,  does  not,  as  we  have  before  seen,  since  & 
passing  of  the  transfer  of  property  act,  transfer  to  the  latter  the  estate  a 
interest  agreed  to  be  sold.  The  written  contract,  if  it  amounts  to  a  gum 
of  the  fee,  would  be  a  feoffment,  and  would  be  avoided  by  the  section  od 
the  act  which  enacts  that  "  a  feoffment  (other  than  a  feoffment  made 
under  a  custom  by  an  infant)  shall  be  void  unless  evidenced  by  deed.  A 
right  to  have  a  conveyance  of  the  land  passes  by  the  contract  to  the  par- 
chaser,  but  not  any  legal  estate  or  interest  in  the  land  itself  beyond  tf 
estate  at  will.  In  equity,  however,  the  contract  operates  as  an  immediate 
transfer  of  the  estate  itself.  "  The  effect  of  the  contract  is  very  different 
at  law  and  in  equity.  At  law  the  estate  remains  the  estate  of  the  vendor; 
and  the  money  that  of  the  vendee,  (until  a  formal  conveyance  has  bees 
executed).  In  equity  the  estate,  from  the  signing  of  the  contract,  become* 
the  real  property  of  the  vendee.     It  is  vendible  as  his,  chargeable  as  his 

(A)   Foxcrofi  t.   Letter,    Colld  P.    C.   108.  v.Joliiffe,  5  Myl.  &Cr.l77. 
Savage  v.  Foster,  0  Mod.   87.    Sutherland  r.         (i)  Seapood  v.  Meale,  Pre.  Ch.  561.    SmiA  * 

Briggs,  1  Hare,  26.  Floyd  v.  Buckland,  2  Freem.  Turner,  cited  ib. 

268,  pi.  337.     Earl  of  AylesforoVs  case,  2  Str.  (k)  Lord  Hardwicke,  Attorney-Gen.  r.  D*f, 

783.     Gregory  ▼.  Mighell,  18  Ves    828.    Mor-  Ves.  senr.   220.     Gunter  r.  Hakey,  AmbL  W 

phett  v.  Jones,  1  Swanst.  172.     Bowers  v.  Cator,  See  Rondeau  r.  Wyatt,  2  H.  BL  68,  at  to  the*i 

4  Yes.  91.     Parker  v.  Smith,  1  Coll.  C  C.  608,  regard  of  such  an  admission  in  a  court  of 

Contra   HollU  v.  W hitting 1 1  Vera.  151.  Mundy  law. 
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capable  of  being  incumbered  as  his,  devised  as  his,  it  may  be  assets,  and 
will  descend  to  his  heir."  (/)     The  purchaser,  therefore,  in  such  a  case,  is 
said  to  have  the  equitable  interest  in  the  land,  whilst  the  vendor  has  the 
legal  estate,  and  is  deemed  to  be  a  trustee  for  the  purchaser,  holding  the 
land  upon  trust  to  convey  it  to  the  latter  upon  the  terms  and  conditions 
of  the  contract  of  sale,(m)  whilst  the  purchaser  is  a  trustee  of  the  purchase- 
money  for  the  vendor.(n)    This  transfer  of  the  equitable  ownership  is 
naturally  accompanied  in  equity  with  a  corresponding  transfer  of  the  risk 
of  loss,  so  that  if  lands  and  houses  are  agreed  to  be  sold,  and  the  houses 
are  burned  down  by  fire,  or  destroyed  by  an  earthquake,  between  the  time 
of  the  making  of  the  contract  of  sale,  and  the  execution  of  a  conveyance 
of  the  legal  estate,  the  loss  will  fall  upon  the  purchaser,  who  will  be  com- 
pelled to  accept  a  conveyance  of  the  land  without  the  houses,  and  pay  the 
fall  amount  of  the  purchase-money  to  the  vendor.  (6)     So  if  a  simple  con- 
tract be  entered  into  for  the  sale  of  an  estate,  holden  for  two  lives,  and 
one  of  the  lives  drops  before  the  conveyance  is  executed,  the  loss  will  be 
the  loss  of  the  purchaser,  (p)    And  if  a  man  signs  an  agreement  for  the 
purchase  of  an  annuity,  payable  during  the  life  of  a  third  party,  and  the 
latter u  happens  to  die  before  the  annuity  is  legally  transferred  to  the  pur- 
chaser, the  death  can  form  no  objection  to  the  specific  performance  of  the 
contract,"^)  and  the  purchaser  must  pay  his  money,  although  he  can  never 
enjoy  that  for  which  it  was  agreed  to  be  paid.     If,  on  the  other  hand,  any 
profit  or  gain  accrues,  it  will  of  course  belong  to  the  purchaser.     There- 
fore, if  a  reversionary  interest  is  agreed  to  be  purchased,  and  lives  drop 
between  die  time  of  the  making  of  the  agreement,  and  the  execution  of  a 
conveyance,  the  purchaser  will  have  the  benefit  of  it.(r)     If  an  estate  is 
*old  for  an  annuity,  to  be  paid  by  the  purchaser  during  the  life  of  the 
vendor,  and  the  vendor  dies  after  the  signing  of  the  agreement,  and  before 
the  execution  of  the  conveyance,  the  purchaser  will  nevertheless  remain 
the  equitable  owner  of  the  property,  and  will  be  entitled  to  call  upon  the 
Wr-at-law  of  the  vendor  for  a  conveyance  of  the  legal  estate,  and  he  may 
^  acquire  the  property  without  the  payment  of  a  single  shilling  of 
10Qltey.(*)     But  he  must  not  sleep  over  his  rights,  (t)     And  it  must  be 

J?  Lord  Eldon,  Seton  v.  Slade,  7  Ves.  274. 
r**f  *.  MeUer,  6  Vet.  862. 
.(*)  Demy.  Eeardsham,  1  Ch.  C.  39.    At- 
*7*  *.  Vernon,  10  Mod.  519. 
J*>  Often  t.  Smith,  1  Atk.  672.    PolUxfen  t. 
**<»*€,  8  Atk.  273. 
(•)     Harford  v.'  Purrier,  1  Mad.  638,   539. 


&»/i 


.... **# ▼.  Bwrgis,  2  Ves.  &  B.  387.    Paine  v. 
Jg^  6  Yes.  353.    Cass  t.  Rudele,   2  Vera. 

(?)  WkUe  t.  Nntts,  1  P.  Wins.  62.  Anson 
£,,  °**>orf,  1  Jac.  A  W.  331.    So  by  the  civil 

.?  cum  aotem  emptio  et  venditio  contractA  sit, 

^Z^"11  i«i  venditae  statim  ad  emptorem  pcrtinet, 

^    adhuc    ea   res  emptori  tradita  non  tit. 


Itaque  si— aut  aedes  totae,  rel  aliqua  ex  parte  in- 
cendio  consumptse  fuerint— emptoris  damnum  est, 
cui  necesse  est,  licet  rem  non  fuerit  nactus,  pre- 
tium  solvere.  Sed  et  si  post  emptionem  fundo 
aliquid  ad  emptoris  commodum  pertinet :  nam  et 
commodum  ejus  esse  debet  cujus  periculum  est. 
Instit.  lib.  3,  tit.  24,  §  8. 

(q)  Sir  J.  Leach,  Kenney  v.  Wexham,  6  Mad. 
357. 

(r)  Ex  parte  Manning,  2  P.  Wms.  410. 

(s)  Mortimer  v.  Capper,  1  Bro.  C.  C  166. 
Jackson  v.  Lever,  3  ib.  604.  Kenney  v.  Wexham, 
6  Mad.  357. 

(I)  WyviU  v.  Bishop  of  Exeter,  1  Pr.,  292, 
post. 
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observed,  that  if  the  annuity  becomes  due  before  the  death  of  the  vendoi 
and  the  purchaser  has  neglected  to  pay  it  or  tender  payment,  the  Court  c 
Chancery  will  render  him  no  assistance,  (w)  But  the  simple  contract  c 
purchase  and  sale  must  of  course  be  a  complete  and  concluded  contract  i 
order  to  transfer  the  right  of  property,  and  the  risk  of  loss  in  equity  to  tfa 
purchaser.  The  requisites  of  the  written  memorandum  of  the  contra 
have  already  been  considered,  (ante,  p.  36,)  and  we  have  seen  that  tfc 
contract  may  be  established  through  the  medium  of  letters  sent  by  poc 
and  by  printed  papers  and  printed  signatures,  as  well  as  by  a  form 
agreement,  and  that  when  an  offer  to  sell  has  been  made  by  post,  and  tl 
offer  is  accepted  "  in  due  course  of  post,"  there  is  a  binding  and  coi 
eluded  contract  (ante,  p.  30) ;  and  it  has  recently  been  held,  that  i£  t 
some  casualty  in  the  post-office  service,  the  letter  does  not  arrive  until 
day  later  than  it  ought  to  have  done,  there  is  nevertheless  a  valid  coo 
tract  from  the  time  of  the  acceptance  on  such  later  day,  and  the  vendo 
cannot  retract  his  offer  and  repudiate  the  contract  because  he  has  not  re- 
ceived an  answer  by  return  of  post ;  and  further,  that  if  the  letter  accept- 
ing the  offer  is  antedated,  oral  evidence  is  admissible  to  establish  the  trw 
date.(#)  But  if  any  unreasonable  delay  was  experienced  the  vendor  wouH 
not  be  bound  by  his  offer.  In  the  case  of  judicial  sales  by  the  Court  d 
Chancery,  in  the  Master's  office,  the  contract  of  sale  is  not  considered  te 
be  concluded  until  the  Master's  report  is  confirmed  as  to  the  party  who  tf 
the  best  purchaser,  and  the  title  is  accepted,  (y)  and  in  some  cases  until  the 
purchase-money  is  brought  into  court,  or  paid  into  the  bank.(^r)  In  ordei 
to  transfer  the  right  of  property,  and  the  risk  of  loss  also  in  equity,  it  was 
appear  that  the  vendor  had  a  good  title  at  the  time  of  the  making  of  thi 
contract,  or  before  the  disaster  happened,  and  that  he  was  clothed  with  dv 
estate  or  interest  he  agreed  to  sell,  for  if  he  had  not  himself  got  the  estate 
it  cannot  of  course  have  passed  to  the  purchaser. 

Of  the  production  and  proof  of  the  vendor's  title. — It  is  the  first  dot; 
of  the  vendor,  as  soon  as  the  contract  has  been  executed,  to  prepare  an* 
show  to  the  purchaser  satisfactory  evidence  of  his  title  to  transfer  th 
estate  or  interest  bargained  for  at  the  time  appointed  by  the  contract,  c 
within  a  reasonable  period  after  request,  if  no  time  has  been  mentions 
therein.  "  An  agreement  to  make  out  a  good  title  is  implied  from  ever 
contract  for  the  sale  of  realty,"  (a)  and  a  purchaser  is  not  bound  to  acce| 
a  doubtful  title.  (J)  Where,  by  a  contract  of  sale,  the  vendor  was  * 
deliver  an  abstract  of  title  within  14  days,  and  a  good  title  was  to  fc 


u)  Pope  v.  Root*,  1  Bro.  P.  C.  370.  Mad.  34,  n. 

x)  Dunlop  t.  Higgins,  Dom.  Proc.  1 2  Jur.  (a)  Souter  r.  Drake,  5  B.  &  Ad.  992 ;  3  K. 


295.     Kennedy  v.  Lee,  3  Mer.  441 ;  ante,  55.  M.  40.     Hall  v.  Betty.  4  M.  &  Or.  410 ;  5  6 

(y)  Attorney-General,  v.  Day,  1  Ves.  senr.  220.  N.  R.  508.     Doer.  Stanton,  1  M.  &  W.  70 

Ex  parte  Minor,  11  Ves.  562.     Ttrigg  v.  Fjfield,  Dick  v.  Donald,  1  Bbgh.  N.  S.  655. 

13  ib.  518.      Vincent  v.  Going,  3  Dru.  &  W.  75.  (6)  Curling  v.  ShuUleworth,  8M.&P.  883; 

(*)  Per  Lord  Hardwicke,  Mackrell  v.  Hunt,  2  Bing.  121,  s.  c 
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deduced  at  the  vendor's  expense,  it  was  held,  that  as  no  precise  time  was 
fixed  within  which  the  title  was  to  be  deduced,  it  must  be  understood  that 
the  vendor  was  to  have  a  reasonable  time  after  the  delivery  of  the  abstract, 
for  that  purpose,  and  that  a  declaration  against  him  for  failing  to  make 
oat  the  title  must  aver  that  he  had  been  allowed  a  reasonable  time.(c)  A 
vendor  may,  if  he  thinks  fit,  stipulate  for  the  sale  of  an  estate  with  such  a 
.  title  only  as  he  happens  to  have,  and  in  such  a  case  the  purchaser  will  be 
bound  to  take  whatever  interest  the  vendor  has  in  the  premises,  whether 
freehold,  leasehold,  or  copyhold,  (d) 

The  vendor  must  furnish,  at  his  own  expense,  an  abstract  of  his  title, 
consisting  of  a  written  statement  of  the  documentary  evidence  upon  which 
the  title  is  founded,  (e)  The  abstract  ought  to  show  the  state  of  the  title 
for  at  least  sixty  years  immediately  preceding  the  contract  of  saJe.(/)  The 
vendor  is  not  bound  to  abstract,  at  his  own  expense,  deeds  more  than  sixty 
years  old,  when  a  good  title  for  sixty  years  is  apparently  deduced.  But 
when  any  circumstance  transpires,  throwing  a  serious  doubt  upon  the  title 
as  deduced,  the  vendor  must  then  be  at  the  expense  of  bringing  forward 
farther  and  earlier  evidence  to  remove  the  doubt,  (g)  A  delivery  of  the 
vendor's  title-deeds  themselves  is  not  equivalent  to  the  delivery  of  an 
abstract  of  title,  and  proof  thereof  will  not  support  an  allegation  in  a 
declaration  that  an  abstract  was  delivered.  (A)  But  the  right  of  the  pur- 
chaser to  have  an  abstract  may  of  course  be  waived,  and  if  the  agreement 
for  the  purchase  provides  for  the  delivery  of  an  abstract  to  the  purchaser 
•t  the  vendor's  expense,  this  stipulation  may  be  waived  by  an  acceptance 
on  the  part  of  the  purchaser  of  the  title-deeds  themselves,  and  a  perusal 
*&d  consideration  of  them,  and  approval  of  the  title  on  the  part  of  the 
Purchaser's  attorney  or  counsel ;  but  the  feet  of  the  approval  and  of  the 
^▼er  of  the  delivery  of  the  abstract  must  be  established  through  the 
^tedium  of  letters,  and  written  evidence  of  the  same  legal  character  and 
2&ty>ortance  as  that  by  which  the  contract  itself  is  authenticated,  and  can- 
^  b«  established  through  the  medium  of  oral  testimony,  (i) 

^  proviso  that  in  case  the  vendor  cannot  deduce  a  good  title,  or  the 

P^chaser  shall  not  pay  the  money  on  the  appointed  day,  the  agreement 

*^*1  be  void,  does  not  enable  either  party  to  vitiate  the  agreement  by 

^**^ing  to  perform  his  part  of  it.    The  meaning  is,  that  if  the  vendor  can- 

°t  *uake  out  a  title  the  purchaser  shall  be  at  liberty  to  be  off  the  bargain, 

**   so  e  contra,  if  the  purchaser  is  not  ready  with  the  money  the  vendor 

^^  refuse  to  carry  out  the  contract,  but  "  the  purchaser  cannot  say, '  I  am 

*^%    Sanson  r.  Rhodes,  8  Bing.  N.  C.  261 ;  8         (e)  Roberts  v.  Wyatt,  2  Taunt.  275,  276. 

r  _  (J)  Cooper  ▼.  Emery,  1  Phill.  38. 

*  x?>  *****  v-  Wright,  4  Mad.  364.     Nelthorpe         (g)  Hayes,  444. 
iS**0***! l  Coll.  C.  C.  203.     Sharland  v.  Leif-         (A)  Home  t.  Wing/Uld,  8  Sc.  N.  R.  340. 

vEJA  16  Law  J.,  C.  P.  220.     Duke  v.  Barnelt,  2         (i)  Home  v.  Wingjield,  3  Sc.  N.  E.  340,  post, 

****-  C.  C.  837 ;  15  Law  J.,  Ch.  173.  ch.  19,  s.  1. 
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not  ready  with  my  money,  therefore  I  will  avoid  the  contract,'  rtor  can  ti 
vendor  say,  *  My  title  is  not  good,'  therefore  I  will  be  off."  (k)  A  provii 
that  if  the  purchaser  should  raise  objections  to  the  title  which  the  vend 
should  not  be  able  or  willing  to  remove,  the  vendor  should  be  at  liberty 
rescind  the  contract,  the  vendor,  when  the  objections  are  sent  : 
must  determine  which  of  the  two  courses  he  will  adopt.  If  he  express 
his  willingness  to  remove  the  objections,  he  is  for  ever  thereafter  preclud 
from  exercising  the  option  given  him  to  rescind  the  contract  (/)  If  t 
time  for  making  objections  to  the  title  is  limited,  the  limitation  is  ware 
by  the  vendor's  receiving  and  considering  the  objections  after  the  time  a 
pointed,  provided  the  fact  can  be  established  through  the  medium 
letters  or  any  evidence  in  writing,  (m)  Where,  after  notice  of  rescindi 
the  contract,  a  correspondence  on  the  title  is  continued  under  protest,  tl 
gives  to  the  transaction  the  character  of  a  treaty  for  the  renewal  of  t 
rescinded  contract  (n) 

Where  the  conditions  of  sale  stated  that  a  deed  under  which  a  thi 
party  claimed  an  interest  in  the  estate  to  be  sold  was  a  forgery,  and  it 
the  vendor  had  made  his  affidavit  to  that  effect,  and  therefore  that  the  ps 
chaser  should  not  object  to  the  title  by  reason  of  that  deed,  and  the  pit 
chaser  subsequently  refused  to  complete  his  purchase  and  brought  s 
action  for  the  recovery  of  the  deposit  and  obtained  a  verdict,  the  jar 
finding  the  deed  to  be  genuine;  the  Court  of  Chancery  nevertheta 
decreed  a  specific  performance  of  the  contract,  the  vendor  making  out 
good  title  in  other  respects,  (o)  If  it  is  provided  that  no  further  evident 
of  the  identity  of  the  parcels  shall  be  required  beyond  what  is  afforded  b>; 
the  title-deeds  and  documents  abstracted,  and  the  descriptions  in  th 
documents  differ,  the  purchaser  is  entitled  to  further  proof  of  identity,  (f 
If  it  is  provided  that  no  other  title  shall  be  required  than  that  deduced  b 
a  particular  abstract,  the  purchaser  is  not  precluded  from  objecting  to  th 
title  as  it  appears  upon  the  face  of  the  abstract,  (q)  If  a  party  sells  a 
estate  without  having  a  title,  but  before  he  is  called  upon  to  make  a  oot 
veyance  gets  such  an  estate  as  will  enable  him  to  make  a  title,  that  i 
sufficient  (r) 

Of  the  title  to  realty. — An  agreement  to  sell  a  house  or  land  gem 
rally,  not  specifying  the  estate  or  interest  of  the  vendor,  is  in  contemph 
tion  of  law  an  agreement  to  sell  an  estate  in  fee,  and  the  purchaser  mfl 
refuse  to  complete  his  contract  if  the  vendor  is  unable  to  make  out  a  tiC 
to,  and  to  convey  such  an  estate.  But  if  the  abstract  of  title  when  di 
livered  shows  that  the  vendor  is  possessed  only  of  a  life  estate,  or  a  ten 

tt)  Mansfield,  C.  J.,  Roberts  ▼.  Wyatt,  2  Taunt  Ch.  378;  11  Jur.  275,  s.  c. 
277.    Page  ▼.  Adam,  4  Bear.  286.  (o)  Cattell  v.  Corrall,  8  Y.  &  C.  418. 

(/)  Tanner  y.  Smith,  10  Sim.  411.  (p)  Flower  v.  Hartopp,  6  Bear.  476. 

(i»t)  Cutis  v.  Thodey,  18  Sim.  206.  (q)  SeUiek  v.  Trevor,  11  M.  fit  W.  722. 

(n)  Souihcomb  v.  Bishop  of  Exeter,  16  Law  J.,  (r)  Ld.  Ken  yon,  Thomson  t.  Miles,  1  Btp.  18 
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of  years,  and  the  purchaser,  after  the  delivery  of  such  abstract,  proceeds 
with  the  purchase  and  accepts  the  title,  the  contract  will  be  deemed  to  be 
a  contract  for  the  sale  and  purchase  of  the  estate  and  interest  disclosed 
upon  the  face  of  the  abstract,  (s)  If  the  agreement  specifies  the  precise 
nature  of  the  estate  or  interest  bargained  for  and  agreed  to  be  sold,  and 
the  abstract  discloses  a  title  to  a  different  estate  in  the  same  land,  and  the 
purchaser  accepts  the  title  in  writing,  the  contract  for  the  sale  and  pur- 
chase of  the  first-named  estate  will  be  deemed  to  be  abandoned  and  a 
new  contract  set  up  for  the  purchase  of  the  interest  disclosed  upon  the 
face  of  the  abstract.  But  an  oral  acceptance  of  the  title,  and  an  oral 
agreement  to  accept  such  subsequently  disclosed  interest  in  lieu  of  the 
estate  originally  bargained  for,  cannot  be  set  up  in  opposition  to  the 
original  contract  (t). 

A  contract  to  make  a  good  title  to  an  estate,  means  of  course  a  title 

good  both  at  law  and  in  equity.  («)     If,  therefore,  the  vendor  has  only  a 

Baked  legal  tide  as  a  trustee,  {x)  or  a  mere  equitable  interest  without  the 

fegal  estate,  the  contract  as  to  title  is  not  fulfilled,  (y)     A  title  may  be 

8°od  and  the  purchaser  be  compelled  to  complete  the  purchase,  although 

titere  may  be  no  title-deeds  to  produce.     "  There  are  good  titles  in  which 

"*e  origin  cannot  be  shown  by  deed  or  will ;  but  then  you  must  show 

"fttiething  that  is  satisfactory  to  the  mind  of  the  court,  that  there  has  been 

**toh  a  long  uninterrupted  possession,  enjoyment,  and  dealing  with  the 

Property,  as  affords  a  reasonable  presumption  that  there  is  an  absolute 

™©  in  fee-simple,  (z)     If  a  conveyance  to  a  purchaser  has  been  acciden- 

**uy  burned,  the  Court  of  Chancery  will  compel  the  vendor,  if  living,  to 

^^oute  a  fresh  conveyance,  and  supply  the  defect  in  the  title  occasioned 

V  tfce  accident  (a)     When  the  vendor  claimed  under  a  will  which  disin- 

Jler*ted  the  heir-at-law,  it  was  formerly  necessary  to  have  the  will  proved 

m  deputy  against  the  heir,  but  this  proceeding  is  no  longer  required,  (b) 

-Entailed  estates. — When  an  estate  has  been  limited  to  a  man  or  woman, 
**  £o  a  man  and  his  wife,  and  the  heirs  of  his,  her,  or  their  body  or  bodies, 
™^  estate  is  called  an  estate  tail,  as  distinguished  from  a  limitation  to  a 
ai^«**  and  his  heirs  generally,  which  is  an  estate  in  fee.  In  former  times/ 
w**^n  land  was  granted  or  limited  in  this  manner,  the  grantee,  who  is 
Ca,*l«d  tenant  in  tail,  could  not  alien  or  convey  away  the  estate  so  as  to  bar 
^^    successive  claims  of  the  issue  in  tail,  or  the  reversion  of  the  land  to 

Y  ^*>  Hughes  t.  Park*,  8  M.   &  W.  248.    Doe  618. 

i^-^iwetf,  8  C.  B.  282;  15  Law  J.,  C.  P.  244.  (*)  Elliot  v.  Edwards,  8  B.  &  P.  188.    Gra- 

rf      ^Q  the  meaning  of  "  estate  "  in  a  will,  soe  San-  ham,  B.,  Willett  v.  Clark,  10  Pr.  207. 

IT  **<*  T*  Dob*0** 1  Bxch*  141«  "P°*  v-  Williams,  (y)  Cane  ▼.  Baldwin,  1  Stark.  65. 

^Xaw  J.,  Bxch.  51.  (2)  Ld.  Langdale,  CottreU  v.  WaUcins,  1  Beav. 

d*    C3  BextrtU  t.  Lord  Bolton,  18  Ves.  510,  port,  865,  366.    Scott  v.  Nixon,  3  Dm.  &  W.  388. 

"J   19, 1. 1.  (a)  Bennett  v.  Ingoldsby,  Finch,  262. 

«^*)  Maberley  t.    Robin*,  1  Mann.    258;  5  (b)  Bellamy  v.  Liversidge,  Sugd.  Vend.  464. 

*^*nt  625,  a.  c    Alpas*  v.  Watkins,  8T.R.  Cotton  t.  Wilson,  8  P.  Wma.  190. 
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the  original  donor  in  case  of  failure  of  issue  in  tail  and  the  extinction  o: 
the  estate  tail,  (c)     Entails  have,  however,  from  a  very  early  period  been 
discountenanced  and  discouraged,  and  various   contrivances  have  from 
time  to  time  been  resorted  to,  at  common  law,  to  enlarge  the  power  of  the 
tenant  in  tail,  and  enable  him  to  convey  an  estate  in  fee,  and  now  by  8  & 
4  Wm.  IV.  c.  74,  tenants  in  tail  are  enabled  (s.  15)  to  alien  the  entailec 
lands,  and  convey  an  estate  in  fee  by  some  one  of  the  assurances  (s.  40) 
not  being  a  will,  by  which  such  tenant  in  tail  could  have  disposed  of  hi 
estate  if  it  had  been  an  estate  in  fee,  but  no  tenant  in  tail,  who  has  not  go 
the  remainder  or  reversion  in  fee,  immediately  expectant  on  the  determi 
nation  of  his  estate  tail,  under  a  settlement  where  there  is  a  protector,  csu 
dispose  of  the  estate  to  the  full  extent  authorized  by  the  act  without  th< 
consent  of  the  protector,  but  he  may,  without  such  consent  (s.  24),  dispose 
of  the  estate  as  against  all  persons  who,  by  force  of  any  estate  tail  whicl 
shall  be  vested  in,  or  might  be  claimed  by  him,  shall  claim  the  lands ;  and 
although  the  estate  be  converted  into  a  base  fee,  yet,  so  long  as  there  is  a 
protector  of  the  settlement,  his  consent  is  requisite  (s.  35)  to  the  power  of 
disposition  given  by  the  act  (d)     No  disposition,  moreover,  by  a  tenant  in 
tail  resting  only  in  contract,  is  of  any  force  at  law  or  in  equity,  although 
made  or  evidenced  by  deed  (s.  40) ;  and  if  the  tenant  in  tail  is  a  married 
woman,  the  concurrence  of  the  husband  is  requisite,  and  the  deed  must  be 
acknowledged  in  the  mode  provided  by  the  act.    Every  disentailing  assur- 
ance of  freehold  estates  must  be  inrolled  in  the  Court  of  Chancery  (s.  41) 
within  six  calendar  months  after  its  execution. 

Every  disposition  of  copyhold  lands  by  tenant  in  tail,  whose  estate  is  in 
estate  at  law,  must  (s.  50)  be  made  by  surrender ;  if  his  estate  be  merely 
an  estate  in  equity,  the  disposition  may  be  made  by  surrender  or  by  deed, 
to  be  entered  (s.  58)  on  the  court  rolls  of  the  manor.  Whatever  a  tenant 
in  tail,  therefore,  could  have  conveyed  by  fine  or  recovery  before  the 
passing  of  the  act,  he  may  now  convey  by  deed  enrolled  under  the  statute) 
and  his  power  of  alienation  is  enlarged  where  the  estate  tail  has  been 
divested  or  is  in  contingency.  By  the  twenty-third  section  of  the  statute 
it  is  further  enacted,  that  an  assurance  by  tenant  in  tail,  not  sufficient  to 
bar  estates  expectant  upon  the  determination  of  the  estate  tail,  but  followed 
by  possession  or  enjoyment  under  the  assurance  for  twenty  years  after  the 
earliest  period  at  which  a  valid  assurance  of  the  like  nature,  if  then  made 
by  the  tenant  or  issue  in  tail,  would  (but  for  the  insufficient  assurance)) 
without  the  consent  of  any  other  person,  have  barred  the  posterior  estates, 
shall  be  a  sufficient  bar  to  such  estates,  (e) 

Of  the  statute  of  limitations. — Claimants  in  remainder  after  It* 
determination  of  an  estate  tail. — The  recent  statute  of  limitations  of 

(c)  Go.  Lift.  19,  13  ed.  I,  c.  1.  (e)  Hayes,  284. 

(d)  Slater  y.  Dan$er/Uld,  16  Law  J.,  Exch.  51. 
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actions  and  suits  relating  to  real  property  (3  &  4  Win.  IV.  c.  27),  restricts 
(s.  2)  the  general  time  for  bringing  actions  for  the  recovery  of  land  or  rent 
to  twenty  years  after  the  time  when  the  right  shall  have  first  accrued  to 
some  person  through  whom  the  party  bringing  the  action  claims,  (f)  or  if 
the  right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which  the  right  shall  have 
first  accrued  to  himself.  A  saving  of  ten  years  is  allowed  (s.  16)  in 
favour  of  persons  under  disability,  but  this  is  not  to  have  the  effect  of  ex- 
tending the  time,  in  case  of  successive  disabilities,  to  a  period  exceeding 
forty  years.  Claims  under  remainders  and  reversions  expectant  upon  the 
termination  of  estates  tail,  were  amongst  the  dangers  most  apprehended  by 
conveyancers  before  the  passing  of  this  statute ;  for  although  possession 
adverse  to  a  tenant  in  tail  operated  against  the  issue  in  tail,  yet  such 
adverse  possession  had  no  effect  upon  the  estates  of  remaindermen  and 
reversioners  whose  rights  did  not  accrue  until  the  failure  of  the  issue  in 
tafl.  But,  by  the  recent  statute,  such  adverse  possession  is  made  to 
operate  (s.  21)  against  such  remaindermen  and  reversioners  as  well  as 
Igainfrt  the  tenant  in  tail  and  issue  in  tail.  Twenty  years'  possession,  ad- 
verse to  a  tenant  in  tail,  will  now  bar  (ss.  21,  22)  those  in  remainder  and 
Aversion ;  and  as  the  period  of  twenty  years  limited  (s.  2)  for  bringing  an 
•ction  of  ejectment,  cannot  be  extended  (s.  17)  by  disabilities  or  other- 
wise beyond  forty  years,  twenty  years'  possession  adverse  to  a  tenancy  in 
t>2  flwy,  and  if  prolonged  to  forty  years  must,  constitute  a  perfect  title  as 
ftg&ifist  the  issue  remainderman  and  reversioner,  (g) 
Of  the  period  for  which  the  title  ought  to  be  shown. — Parties  claiming 

■  

111  remainder  after  the  determination  of  an  estate  for  life. — When- 

^er  lands  have  been  settled  upon  a  man  for  life,  with  remainder  to  his 

children,  or  his  nephew,  or  any  third  parties,  the  right  of  the  remainder- 

Bum  does  not  accrue,  and  the  Statute  of  Limitations  does  not  begin  to  run 

•gainst  him  until  after  the  death  of  the  tenant  for  life,  and  the  remainder- 

10*&  has  consequently  twenty  years  from  that  period,  and  a  still  further 

"flte  if  he  labours  under  any  disability  to  enforce  his  claim  to  the  property. 

'whenever,  therefore,  a  purchaser  takes  a  conveyance  in  fee  from  the 

k^ant  for  life,  under  the  mistaken  supposition  that  he  is  seized  in  fee, 

^  is  liable  to  be  evicted  by  the  remainderman  until  he  has  fortified  his 

**tfe  with  twenty  years9  adverse  possession  against  the  latter.     Possession 

held  adversely  to  a  tenancy  for  life,  however  long  may  be  the  duration  of 

***e  life,  will  afford  no  security  to  a  purchaser  against  eviction   by  a 

c*aimant  entitled  in  remainder    or  reversion.     "  The  vendor's  title  may 

commence  forty  years  ago  with  a  simple  conveyance  in  fee  from  A.  to  B., 

(/)  When  the  bar  interposed  by  the   statute      voir,  10  M.  &  W.  547. 
^  not  be  specially  pleaded.     Owen  v.  De  Beau-         ( g)  Hayes,  251,  252,  4th  ed. 
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but  A.  or  his  predecessors  in  title  may  have  dispossessed  C,  a  tenant  for 
life,  or  A.  himself  may  have  been  only  tenant  for  life,  or  tenant  pur  outer 
vie  : — in  either  case,  if  the  life  be  still  in  existence,  or  if  it  has  dropped 
within  twenty  years,  or  if  having  dropped  twenty  years  ago  or  upward* 
the  right  of  the  remainderman  or  reversioner  has  been  kept  alive  by  anj 
disability  (s.  16),  the  purchaser  accepting  such  a  title  will  be  in  imminei* 
danger  of  eviction,  (A)     As  an  estate  for  life  may  last  sixty  years,  ai*. 
thirty  years  more  may  be  required  in  case  of  disabilities  to  bar  the  olai* 
of  the  remainderman,  it  is  obvious  that  the  period  of  sixty  years  for  whU*i 
the  title  is,  by  the  general  practice  of  the  profession,  required  to  be  carriec 
back  is  none  too  long,  and  that  a  purchaser  would  not  be  safe  in  limiting 
his  researches  to  a  shorter  space  of  time.      The  Statute  of  Limitations, 
consequently,  although  it  has  made  a  sixty  years9  title  a  better  title  than  it 
was  before,  has  in  nowise  abridged  the  time  for  which  the  title  must  be 
shown ;  and  every  purchaser  is  still  entitled,  as  we  shall  presently  see,  to 
the  production  of  a  sixty  years9  title  on  the  part  of  the  vendor,  (t)    An 
oral  stipulation  that  the  title  is  not  to  be  made  out  beyond  a  limited  period, 
cannot,  as  previously  mentioned,  be  engrafted  upon   a  written  contract 
which  makes  no  mention  of  such  a  stipulation ;  but  if  a  notice  in  writing 
to  that  effect  can  be  proved  to  have  been  given  to  the  purchaser  prior  to 
the  making  of  the  contract,  the  latter  must  accept  the  title  as  limited,  un- 
less he  can  show  that  he  had  refused  to  be  bound  by  the  notice,  and  had 
declined  to  treat  on  the  terms  sought  to  be  imposed  upon  him.  (k) 

Of  the  production  of  the  title-deeds.— After  the  title,  as  disclosed 
upon  the  abstract,  has  been  approved  of  and  accepted  by  the  purchaser  or 
his  legal  advisers,  the  title-deeds  themselves  must  be  produced  for  inspec- 
tion and  examination  and  verification  with  the  abstract.  If  they  are  not 
produced,  the  purchaser  will  not  be  bound  to  complete  his  purchase,  b 
the  case  of  a  sale  of  a  copyhold  estate,  the  copies  of  court  roll  are  the 
documents  of  title,  and  must  be  furnished  to  the  purchaser  for  comparison 
with  the  abstract.  (/)  The  vendor  is  in  all  cases  bound  to  produce  and 
show  to  the  purchaser  all  deeds  and  writings  in  his  possession  or  undflf 
his  control  that  in  anywise  relate  to  or  concern  the  property  agreed  to  he 
sold,  whatever  be  their  date  or  age,  but  he  is  not  in  general  bound,  as  ** 
shall  presently  see,  to  furnish  an  abstract  of  any  deed  of  an  earlier  dale 
than  sixty  years.  If  the  deeds  abstracted  refer  to  prior  deeds,  settlement* 
or  wills  not  in  the  possession  or  under  the  control  of  the  purchaser,  as* 
the  absence  of  the  deeds  so  referred  to  throws  a  serious  doubt  upon  die 
title,  the  purchaser  will  not  be  bound  to  complete  his  purchase.  "When 
the  title,  under  the  conveyance  which  contains  the  recital,  is  fortified  by 
sixty  years  undisputed  possession,  the  loss  of  the  deed  recited  throws  no 

(*)  Hayet  on  Conveyancing,  251,  252,  4th  ed.  (k)  OgUvU  t.  Foijambe,  S  Mer.  65. 

(%)  Cooper  v.  Emery,  1  Pfcil.  888.  (/)  Whitbread  v.  Jordan,  1  Yen.  A  C  N* 
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liable  doubt  upon  the  title."  (m)  If  a  deed  or  will  in  the  abstract 
ises  to  have  been  made  in  execution  of  a  power  of  appointment  con- 
1  in  a  previous  deed  or  will  more  than  sixty  years  old,  and  not 
icted,  the  purchaser  will  be  entitled  to  call  for  the  production  of  the 
if  it  is  in  the  possession  of  the  vendor,  to  see  that  the  power  has 
properly  executed.  But  if  there  has  been  sixty  years  undisputed 
ssion  by  the  parties  entitled  under  the  appointment,  and  the  deed 
ng  the  power  is  not  in  the  possession  or  under  the  control  of  the 
>r,  the  presumption  is  in  favour  of  a  valid  execution  of  the  power, 
he  purchaser  will  be  compelled  to  complete  his  contract,  unless  he 
►ring  forward  evidence  impeaching  the  validity  of  the  appointment, 
browing  a  reasonable  doubt  upon  the  title. 

the  execution  by  will  of  powers  of  appointment. — The  new  will  act 
m.  IV.,  &  1  Vict  c.  29)  enacts  (s.  10),  that  every  will  executed  in 
tanner  required  by  that  act,  shall,  so  far  as  respects  the  execution 
ittestation  thereof,  be  a  valid  execution  of  a  power  of  appointment 
ill,  notwithstanding  it  shall  have  been  expressly  required  that  a  will 
i  in  exercise  of  such  power  shall  be  executed,  with  some  additional 
her  form  of  execution  or  solemnity.  This  act  requires  (s.  9)  every 
»  be  signed  at  the  foot  and  attested  by  two  witnesses,  who  must  both 
resent  when  the  will  is  made  and  published,  and  must  sign  in  the 
mce  of  the  testator. 

noer. — By  8  &  4  Wm.  IV.  c.  105,  it  is  enacted  (s.  4)  that  no  widow 
be  entitled  to  dower  out  of  any  land  which  shall  have  been  absolutely 
Med  of  by  her  husband  in  his  lifetime  or  by  his  will ;  and  that  all 
al  estates  and  interests  created  by  any  disposition  of  the  husband, 
all  debts,  incumbrances,  contracts,  and  engagements  to  which  his  land 
be  subject,  shall  (s.  5)  be  valid  and  effectual  as  against  the  right  of 
widow  to  dower ;  and  (s.  6)  that  a  widow  shall  not  be  entitled  to 
sr  out  of  any  land  of  her  husband  when  in  the  deed  of  conveyance  of 
land  or  by  any  deed  executed  by  him,  it  shall  be  declared  that  his 
w  shall  not  be  entitled  to  dower  out  of  such  land.  This  act  applies 
I  marriages  celebrated  on  and  after  the  1st  of  January,  1834.  (n) 
tie  to  leaseholds. — If  an  agreement  be  made  for  the  sale  of  leasehold 
erty,  (not  being  a  church  lease,)  the  vendor  is  bound  to  establish  the 
(ft  title  to  grant  the  lease,  unless  there  is  an  express  stipulation  to 
ttntrary  in  the  contract;  and  no  agreement  to  dispense  with  the  pro- 
ion  of  the  lessor's  title  will  be  implied  from  the  shortness  of  the  term 
vbich  the  lease  is  granted,  the  small  value  of  the  property,  or  the 
nee  of  a  premium,  (o)    The  execution  of  the  lease  itself  must  be 

Sir  John  Leach,  V.  C,  Prater  v.  Watts,  6         (n)  Ban  t.  WeUUd,  12  Jnr.  Ch.  847. 
60.    Alexander  v.  Crosby,  1  Jones  &  Lat.         (o)  Souter  t.  Drake,  5  B.  &  Ad.  992. ;  S  N. 

AM.  40,  t.  c.    HaU  t.  jR*tty,5  8cN.  &  608; 

O   2 
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proved  through  the  medium  of  the  attesting  witness,  (p)  If 
stipulates  that  he  shall  not  he  obliged  to  produce  the  lessor1 
stipulation  does  not  of  course  preclude  the  purchaser  from  i 
objection  derived  from  another  source  to  the  validity  of  that  titl 
if  the  purchaser  agrees  to  take  the  title  that  the  vendor  has, ; 
chase  the  lease  as  holden  by  him,  he  will  be  precluded  from  c 
the  title,  (r)  The  obligation  to  produce  the  lessor's  title  d 
seems,  extend  to  church  leases  and  bishops'  leases.  («)  Upon 
a  leasehold  for  lives,  expressed  to  have  been  granted  by  a  cor 
consideration  of  die  surrender  of  a  prior  lease,  the  title  to  the  s 
lease  must  be  shown,  (t)  When  a  man  professes  to  be  able, 
to  grant  or  sell  a  lease,  it  is  of  course  understood  to  be  a  lease 
lessee  or  purchaser  may  insist  upon  as  good  against  all  the 
therefore,  a  covenant  or  condition  has  been  broken,  and  a  right 
has  occurred  to  the  superior  landlord,  and  the  vendor  is  unable 
purchaser  into  possession  of  a  good  lease,  he  is  responsible  i 
for  a  breach  of  contract.  (»)  If  the  consent  of  the  origins 
essential  to  the  validity  of  the  transfer  or  assignment  of  the  1 
purchaser,  it  is  of  course  the  duty  of  the  vendor  to  procure  that 
When  leaseholds,  consisting  of  several  houses  held  under  the  t 
are  sold  in  several  lots  to  distinct  purchasers,  and  the  leas 
covenants  affecting  the  whole,  with  a  proviso  enabling  the  1 
re-enter  in  case  of  the  breach  of  any  one  covenant,  the  purchs 
lot  may  be  evicted  without  any  default  on  his  own  part,  but  sole 
the  default  of  another  purchaser,  (y)  Very  great  ioconveni< 
arise  and  great  risk  be  run  of  the  loss  of  the  entire  purchase 
a  state  of  circumstances ;  the  covenants  of  the  original  lease, 
should  be  strictly  examined,  [z) 

Waiver  of  proof  of  the  lessor's  title,  and  of  objection 
generally.- — Where  a  party  contracted  for  the  purchase  of  a 
public-house,  and  of  the  stock  and  good-will,  and  entered  into  ] 
paid  part  of  the  purchase-money  and  mortgaged  his  interest,  it  wa 
he  had  waived  his  right  to  call  for  the  production  of  the  lessoi 
The  mere  taking  possession  of  lands  and  tenements  under  an 
for  the  purchase  of  them  before  any  abstract  has  been  deli  vere 

4  M.  &  Or.  410.     Roper  j.  Cooula,  8  B.  A  C.      Lav  J.,  Ch.  160. 
684.     Ftrvit  I.  Raytr,  9  Pr.  488.      WkiU   r.  («)  Ptnniall  r.  Barbonu,   17 

Foljambt,  11  Vej.  S37.     DtrtrtU  t.  Li.  Bolton,      94,  12  Jar.  169,  ..  c.  NmuaiU  r.  J 
18  Ve..  505.  521. 

(p)  Laytkoarp  T.  Bryant,  1  8c.  S85;   1  Biug.  (*)  Lloyd  i.  Crupt,  5  Tumi  S< 

N.  <;.  421,  (.  c  Cordtr,  1  ib.  9,  2  Man*.  833,  t  c 

(a)  aktpUrd  v.    h'tolltv,   1  C.    M.&B.U7.  («)     ■oti'ton  v.  Lmu,,  6  Bcht.  5 

Sdtitk  ..  Twer,  11  11.  A:  W.  722,  y.   WI.O4,  ?  Smith,  439. 

(r)  Spraltt.   -  -  ■ 

■e  W&b 

r.  BtB,  ]  Bmr.  817 
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of  tide  produced,  does  not  of  course  amount  to  a  waiver  of  the  purchaser's 
right  to  have  an  abstract  delivered  and  title  proved  in  the  usual  and  ordi- 
nary course ;  (4)  nor  does  the  taking  possession  by  the  purchaser,  after 
the  delivery  of  an  abstract,  amount  to  an  acceptance  of  the  title  where 
the  vendor  has  no  title  at  all  to  the  estate  and  interest  bargained  for  and 
agreed  to  be  conveyed.     But  if  possession  is  given  under  the  contract, 
and  the  abstract  of  title  is  delivered  and  the  vendor  continues  in  posses- 
sion for  a  lengthened  period,  making  no  objections  at  all  to  the  title,  or 
only  frivolous  objections,  with  a  view  of  delaying  payment  of  the  pur- 
chase-money, the  Court  of  Chancery  will  decree  payment  without  going  into 
any  investigation  of  title,  unless  the  title  is  clearly  shown  to  be  bad.  (c) 
Proof  of  title  to  transfer  the  estate  agreed  to  be  sold,  is  a  condition  pre- 
cedent to  the  vendor's  right  to  the  purchase-money  at  common  law,  (d) 
and  the  Court  of  Chancery  cannot  of  course  make  a  purchaser  accept 
»  title  which  does  not  exist,  and  will  not  compel  him  to  pay  the  purchase- 
money  when  it  cannot  give  him  the  estate  for  which  he  agreed  to  pay 
fc(?)    A  purchaser  cannot  be  held  to  have  waived  objections  to  title 
because  his  counsel  has  approved  of  the  title,  (f)     And  even  if  he  ex- 
pressly accepts  the  title  as  satisfactory,  such  acceptance  does  not  preclude 
Aim  from  subsequently  showing  that  the  vendor  has  no  title  at  all,  and 
&*t  the  acceptance  had  been  made  under  a  misapprehension  and  mis- 
fcke.  (g)     If  it  is  stipulated  by  the  contract  that  objections  to  title  are  to 
fo  considered  as  waived  unless  made  within  a  certain  time,  the  conditions 
c*&i*ot  be  insisted  on  if  the  abstract  is  very  defective.  (A)     If  the  pur- 
cta&er  takes  possession  under  the  contract,  and  afterwards  rejects  the  title, 
he  may  be  turned  out  of  possession  by  the  vendor,  and  cannot  in  general 
daiin  compensation  for  improvements,  (t)     Lastly,  it  may  be  observed, 
that  whenever  a  third  person,  having  any  right  or  title  to  lands  or  tene- 
ments about  to  be  sold,  knows  of  the  sale  and  of  his  own  title,  and 
neglects  to  give  the  purchaser  notice  thereof  "  he  shall  never  afterwards 
he  admitted  to  set  up  such  right  to  avoid  the  purchase,  for  it  was  an  ap- 
parent fraud  in  him  not  to   give   notice  of  his  title   to  the  intended 
purchaser;    and  in  such  case,   infancy  and  coverture   shall  be  no 
excuse."  (it) 

Waiver  ^incumbrances. — But  a  purchaser  may,  by  taking  possession 
°f  the  estate  agreed  to  be  sold  to  him  after  the  delivery  of  an  abstract 

la?)  ***•  Lyndhant,  Stevens  ▼.  Ouppy,  3  Ross.  670,  571. 

,**•    ^Hrronghs  ▼.  OaUeg,  3  Swamrt.  171.     0*.  (f)  DevereU  v.  Ld.  Bolton,  18  Ves.  505.    Let- 

"J*  *-  Harvey,  1  Yon.  &  C.  N.  C  116.  turgeon  v.  Martin,  3  Mylne  &  Kee.  455. 

J^j^argrawine  Anspach  v.  Noel,  1  Mad  310.  (g)  Aldewon,  B.,  1  Y.  «  C.  570,  571.    Warren 

BY°^d  v.  Cfreen,  15  Ves.  594.    Hail  v.  Later,  v.  Richardson,  1  You.  1.     Ward  v.  Tratken,  14 

iI^^C.  196.    Ex  parte  Sidtboiham,  1  Mont.  Sim.  82. 

tAm   *55'    Z* parte  Barington,  2  ih.  254.  (A)  CvtU  v.  Thodey,  18  Sim.  206.    Blaciclow  v. 

IT/    barren  ▼.  Richardson,  1  You.  1.  Laws,  2  Hare.  40. 

AfiL***adtford    y.   Kirhpatrick,  6  Beav.  236.  (t)  Nicloson  v.  Wordsworth,  2  Swanst.  365. 

^^*°H,  B.,  Att.  Gen.  v.  SittceU,  1   Y.  &  C.  {k)  Per.  Cur.  Savage  v.  Foster,  i)  Mod.  38. 
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apprising  him  of  the  existence  of  certain  incumbrances,  waive  his  right 
objecting  to  the  title  on  the  ground  of  the  existence  of  such  incumbrance 
Where,  for  example,  a  purchaser  took  possession  of  an  estate  after  t 
delivery  of  an  abstract  of  title,  on  the  face  of  which  it  appeared  that  p 
of  the  estate  was  subject  to  a  right  of  sporting,  it  was  held  that  he  h 
waived  his  right  to  object  to  the  title,  on  the  ground  of  the  existence 
such  a  right.  (/) 

Loss  of  title-deeds  after  delivery  oft/ie  abstract  and  approval  oft 
title. — If  the  title-deeds  are  destroyed  by  accident  after  approval  of  i 
title,  the  vendor  must  furnish  the  purchaser  with  the  means  of  proving  t 
actual  existence  of  the  deeds,  their  contents,  and  that  they  were  du 
delivered  and  executed  by  all  necessary  parties.  If  the  abstract  of  til 
has  been  delivered  and  compared  with  the  deeds  themselves  prior  to  tin 
destruction,  this  may  afford  the  means  of  proving  the  contents  of  t 
deeds ;  but  it  must  then  be  shewn  who  the  attesting  witnesses  were,  aj 
that  the  deeds  were  duly  executed  and  delivered,  and  the  purchaser  ft 
nisbed  with  the  means  of  proof  thereof,  for  the  purpose  of  asserting  1 
title  and  defending  his  possession.  If  no  such  proof  is  afforded  the  pu 
chaser  is  discharged. (w)  If  after  the  making  of  the  contract  the  purcha* 
is  let  into  possession,  and  the  contract  is  abandoned  or  rescinded  an 
comes  to  nothing,  the  purchaser  cannot,  as  will  presently  more  fully  b 
shewn,  be  treated  as  a  lessee,  and  cannot  be  compelled  to  pay  rent,  or  t 
pay  for  the  use,  occupation,  and  enjoyment  of  the  property  (post,  ch.  8). 

Effect  of  misdescriptions  of  the  subject  matter  of  the  contract.— Tb 
vendor  must  be  prepared  and  able  to  convey  and  transfer  to  the  purchase 
an  estate  or  interest  substantially  corresponding  with  that  bargained  fo 
and  agreed  to  be  sold,  both  as  regards  the  tenure  and  the  situation  an< 
condition  and  natural  advantages  of  the  property.  («)  Any  misdescription 
of  the  estate  or  interest,  or  of  the  nature,  or  situation,  or  extent  of  th 
property  in  a  material  and  substantial  point,  so  far  affecting  the  subjtf 
matter  of  the  contract,  that  it  may  reasonably  be  supposed  that  but  ft 
such  misdescription,  the  contract  would  never  have  been  made,  at  erne 
releases  the  purchaser  from  the  bargain.  If  the  conditions  and  particular 
of  sale  provide  that  errors  and  misstatements  shall  not  vitiate  the  sale,  bi 
that  an  abatement  shall  be  made  in  the  purchase-money,  by  way  of  000 
pensation,  the  provision  will  extend  only  to  unintentional  errors  and  mi 
statements  in  matters  of  detail,  not  materially  altering  the  nature  of  A 
subject  matter  of  the  contract  itself;  for  no  man  is  bound  to  take  an  esta; 
or  interest  essentially  different  from  that  which  he  agreed  to  purchase. (< 
A  general  agreement  to  sell  a  house  or  land  means,  as  we  have  alreac 
seen,  that  the  owner  of  the  property  will  sell  an  estate  in  fee.     The  pa 

(0  BunuU  v.  Browne,  1  Jac.  &  Walk.  168.  (o)  Flight  v.  Booth,  1  Bing.  N.  S.  877;  1  I 

(m)  Bryant  v.  Busk,  4  Runs.  4.  190,  8.  c. 

(n)  HaUewtll  v.  Morrell,  1  Sc.  N.  R.  327. 
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chaser,  therefore,  may  refuse  to  complete  the  purchase  if  the  vendor  is 
unable  to  transfer  a  freehold  property ;  but  if  he  chooses  to  take  such  an 
estate  as  the  vendor  has  in  the  land,  the  latter  will  be  bound  to  transfer 
his  whole  interest  to  the  purchaser,  (p)  And  if  an  abstract  of  title  has 
been  delivered  to  the  purchaser,  showing  that  the  vendor  has  a  different 
estate  and  interest  from  that  bargained  for  and  agreed  to  be  sold, 
and  the  purchaser  returns  the  abstract  and  accepts  the  tide  in  writing, 
the  purchaser  will  be  deemed,  as  we  have  already  seen,  to  have  as- 
sented to  take  the  estate  and  interest  disclosed  upon  the  face  of  the 
abstract 

If  an  estate  is  subject  to  a  right  of  sporting,  or  a  right  of  common,  or  a 
right  to  dig  for  mines,  or  a  right  on  the  part  of  third  persons  to  have  ex- 
tensive underground  watercourses,  and  to  enter  upon  the  land  to  open, 
cleanse,  and  repair  such  watercourses,  and  the  purchaser  contracts  for  the 
estate  in  ignorance  of  these  rights,  he  may  refuse  to  complete  his  purchase 
as  soon  as  he  is  aware  of  their  existence  ;  and  he  cannot  be  compelled  to 
take  the  estate  with  an  abatement  on  the  amount  of  the  purchase-money,  (q) 
If  a  man  contracts  for  the  purchase  of  a  house  and  wharf,  or  a  wharf  and 
jetty,  he  may  refuse  to  take  the  house  without  the  wharf,  or  the  wharf 
without  the  house,  or  without  the  jetty,  if  they  are  contiguous  to  each 
other,  and  were  clearly  intended  to  go  together,  (r)  And  whenever  man- 
oon-houses,  farms,  woods,  or  meadows  are  sold  together  as  one  estate,  and 
the  hope  of  possessing  the  one  was  the  inducement  to  the  purchaser  to 
tay  the  others,  he  may  insist  upon  having  the  whole  or  none.(#)  "The 
Cow  of  Chancery  will  determine  as  a  jury  would  the  question, i  Did  or 
did  not  the  party  purchase  the  one  with  reference  to  the  other  ?  Would 
ta  or  would  he  not  have  taken  the  one  had  he  not  reckoned  also  upon 
having  the  other?'  n(t)  If  a  purchaser  has  contracted  for  the  purchase 
°^  a  freehold  interest,  he  is  not  bound  to  accept  a  copyhold  estate,  (u)  nor 
*  leasehold  interest,  however  long  the  duration  of  the  term.(^)  If  he  has 
tagained  for  a  fee  simple  in  possession,  he  is  not  bound  to  take  a  re- 
n**inder  in  fee,  expectant  upon  the  determination  of  a  life  estate,  however 
wanced  in  life  the  tenant  for  life  may  be,  or  however  liberal  may  be  the 
00B1pensation  offered  in  the  shape  of  an  abatement  of  the  purchase- 
m<m^?«(y)  If  he  has  bargained  for  the  purchase  of  a  lease  having  eight 
▼ears  to  run,  he  cannot  be  compelled  to  take  a  lease  of  only  six,  although 
«*e  vendor  may  offer  him  a  proportionable  reduction  in  the  amount  of  the 


Hare,  408.  N.  0. 477 ;  6  8c.  320,  i.  c.     Chamber*  v.  Griffiths, 

^^  „-~~  -  ~. «™,  *  Jac  &  W.  168.     Gib-      1  Esp.  152.     Boyer  v.  BlaekweU,  3  Anrtr.  657. 


Sj)  Bower  y.  Cooper,  2 
«.»  ****&  ▼-  Brown,  1 

^'$P*rrier,2  Peake,  49.    Shacileton  v.  Sut-  (t)  Lord  Brougham,   Casamajor  v.  Strode,  2 

TJ?  *2  Jur.  199.  Myl.  &  Kee.  731.  Lewi*  v.  Guest,  1  Rum.  330. 

B*T;  ?W«  Vend.  358,     Peers  v.  Lambert,   7  (u)  Sir  Harvey  Hick  v.  Phillips,  Pr.  Ch.  575. 

"  **6.  (x)  Drew  v.  Corp,  9  Vet.  368.     Wright  v. 

Howard,  1  Sim.  &Stu.  190. 

(y)  Collier  v.  Jenkins,  1  You.  295. 


.  <&  **°*U  ▼.  Shergold,  2  Bro.  C.  C.  118.  Gibson 
T,°P*rrwr,  2  Peake,  49.  Dykes  v.  Blake,  4  Bing. 
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purchase-money,  (y)     But  if  there  is  only  a  slight  difference  in  the  di 
tion  of  the  term,  as  between  the  lease  offered  to  be  assigned  and 
bargained  for,  if  it  substantially  corresponds  with  the  description  givei 
the  contract  for  the  sale  of  it,  the  purchaser  will  be  bound  to  taki 
Thus  where  the  vendor  agreed  to  sell  "  the  unexpired  term  of  eight  ye 
lease  of  the  house  and  premises  called,  &c,"  and  there  were  only  sc 
years  seven  months  of  the  term  unexpired,  it  was  held,  that  as  the  ] 
chaser  could  have  had  substantially  what  he  agreed  to  purchase,  he 
not  entitled  to  repudiate  the  contract,  but  the  deficiency  must  be  com] 
sated  for  in  an  abatement  of  the  price,  (z)     So  if  the  purchaser  barg 
for  a  term  of  ninety-nine  years  in  land,  and  the  vendor  has  only  nin 
eight  or  ninety-seven  years,  the  purchaser  will  be  bound  to  take 
smaller  term,  receiving  a  proportionable  abatement  in  the  amount  of 
purchase-money,  (a) 

If  a  man  has  not  the  entirety  of  the  estate  he  professes  to  sell,  the  ] 
chaser  is  not  bound  to  accept  at  a  proportionate  price  the  shares  wl 
he  actually  has  in  the  estate.  And  if  tenants  in  common  of  an  estate  c 
tract  for  the  sale  of  it  and  one  of  them  dies,  the  purchaser  cannot 
compelled  to  take  the  share  of  the  survivors  without  the  share  of  the 
ceased. (b)  If  the  purchaser  elects  to  take  such  an  interest  as  the  ven* 
has  in  the  land  agreed  to  be  sold,  subject  to  a  fair  and  proportionable  aba 
ment  in  the  amount  of  the  purchase-money,  the  vendor  is  not  of  course  i 
titled  to  object  to  his  so  doing.  He  is  entitled  to  take  what  he  can  g 
with  compensation  for  what  he  ought  to  have  had  but  cannot  obtain.! 
"  No  one  can  dispute  the  proposition,  that  if  a  man  agrees  to  sell  me 
estate  in  fee  simple  and  cannot  make  a  title  in  fee  simple,  I  can  insist 
his  giving  me  all  the  title  he  has.  He  cannot  say  he  will  give  me  nothii 
because  he  cannot  give  me  all  I  contracted  for.  If  he  has  only  a  term 
one  hundred  years,  I  have  a  right  to  that  if  I  think  fit"(rf)  Quit  rent  be 
incidents  of  tenure,  are  proper  subjects  of  compensation  by  abatement 
the  purchase-money.  An  omission,  therefore,  of  the  fact  of  an  est 
being  charged  with  a  quit  rent  will  not  invalidate  the  contract  for  the  t 
of  it ;  but  it  is  otherwise  if  the  charge  be  a  rent  charge. (e) 

The  following  misstatements  and  misdescriptions  have  been  held  so 
material  and  important,  as  to  entitle  the  purchaser  to  refuse  to  compi 
his  contract,  and  enable  him  to  recover  back  his  deposit,  on  the  groi 


(y)  Farrer  v.  Nxghtingal,  2  Esp.  639.  Hear* 
v.  TonUin,  1  Peake,  253.  HaUty  v.  Grant,  13 
Ves.  73.  Long  ▼.  Fletcher,  2  Eq.  Ca.  Abr.  5  pi. 
4.     Mason  v.  Corder,  2  Marsh.  336. 

(z)  Belworth  v.  Hassdl,  4  Campb.  140. 

(a)  HaUey  t.  Grant,  13  Ves.  77;  10  Ves.  305, 
306. 

(!>)  Attorney-General  v.  Day.  1  Ves.  senr. 
2IH. 

V)  Patau  v.  Roger*,  l  Ves.  &  B.   353.      Wes- 


tern ▼.  Russell,  3  ib.  187.  Wkeat'ey  v.  St* 
Sim.  126.  MiUigan  t.  Cooke,  16  Ves.  1.  De 
Lister*  cited  16  Ves.  7.  Hamburg  t.  Lidjii 
Myl.  &  K.  629.  See  however,  Thomat  v.  De 
1  Kee.  729.     Graham  v.  (Hirer  3  BeaT.  124 

(<*)  Ld.  Eldon.  Woodx.  GriffUk,  1  Wils.CI 
45 ;  10  Ves.  315  ;  Ld.  Rosslyn,  2  Ves.  439. 

(e)  Esdaile  v.  Step&enton,  1  Sim.  &  Sto. 
Bovfes  v.  Wvtler,  1  Hayes,  441. 
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that  the  vendor  has  not  tendered  him  that  which  he  bargained  for  and 
intended  to  buy,  although  the  contract  contains  the  usual  provision,  that 
errors  and  misstatements  shall  not  vitiate  the  sale.     A  public-house,  de- 
scribed in  the  printed  conditions  as  a  "free  public-house,"  whereas  it  was 
holden  upon  the  terms  that  all  the  beer  should  be  taken  from  a  particular 
brewer. (f)     An  estate,  described  as  being  "about  one  mile  from  Hor- 
sham," whereas  it  was  between  three  and  four  miles  distant."  (^r)     Land, 
described  as  "  tithe-free,"  which  subsequently  appeared  to  be  charged  with 
tithe. (A)     A  lease,  described  as  containing  a  restriction  against  offensive 
trades,  whereas  it  contained  a  restriction  not  only  against  offensive  trades, 
but  also  against  some  trades  that  were  perfectly  inoffensive,  (t)      Houses, 
described  as  Nos.  3  and  4,  whereas  they  were  Nos.  2  and  3.(k)     An 
estate,  described  as  containing  a  certain  number  of  statute  acres,  whereas 
the  acres  were  customary  acres,  and  the  quantity  of  land  was  consequently 
materially    different  from    that   stated.  (/)      A  reversionary   estate,    de- 
scribed as  "  absolute  on  the  death  of  a  person  aged  sixty-six,"  whereas 
the  party  was  only  sixty-four,  and  the  reversion  was  not  absolute,  (m)     A 
public-house  and  yard,  described  as  being  holden  for  a  term  of  which 
twenty-three  years  were  unexpired,  at  a  rent  of  55/.  per  annum,  whereas 
the  yard  was  held  distinct  from  the  public-house,  under  a  demise  from 
year  to  year  only,  at  an  additional  rent  of  8/.  per  annum,  (n)     A  redeem- 
able estate,  or  a  redeemable  annuity  issuing  out  of  land,  described  gene- 
rally as  "  an  estate,"  or  "  an  annuity,"  no  notice  being  taken  of  its  being 
wit>ject  to  redemption,  (o)     A  plot  of  ground,  described  generally  on  a 
plan,  without  notice  of  any  right  of  way  over  it,  or  right  of  sporting, 
whereas  it  is  holden  subject  to  a  right  of  sporting,  (p)  or  a  right  of  way 
on   the  part  of  the  occupiers  of  an  adjoining  house,  their  servants  and 
families,  (y)     Leases,  described  as  containing  particular  covenants  on  the 
part  of  the  lessees,  whereas  no  such  covenants  existed.(r)     Dwelling- 
houses,  described  as  being  holden  on  a  ground-rent  lease,  at  a  nett  an- 
nual ground  rent  of  42/.,  whereas  the  rent  was  a  rack  rent.(s)  A  dwelling- 
house,  described  as  a  brick-built  dwelling-house,  whereas  parts  of  the 
external  walls  were  composed  of  only  lath  and  plaster,  (t)     A  house,  de- 
scribed as  being  held  at  a  low  ground  rent  of  15/.  per  annum,  whereas  the 


i0  •Tones  t.  Edney,  3  Campb.  285. 


W 


v.  Edney,  3  Campb.  285. 


l^tV  -*Vrr  t.  Clobery,  Sngd.  Vend.  366.     See, 

rV^L9  *****  ▼•  &*-  Rokeby,  2  8wanst.  222. 
977.    *****  ▼•  Booth,  1  Sc.  203 ;  1  Bing.  N.  S. 

u\   %?*<*  ▼•  ^*  3  C.  &  P.  115. 
}Jx  %^V*  v.  North.  2  Y.  &  C.  634.- 
*  5.    ^^rwoodr.  Robins,  3  C.  &  P.  339; 

(*)    5>*«W  v-  Buiehinson,  3  \d.  &  E.  356. 
'     ^-^t'Ugr.Jiurrelt,  5  B.  &  Aid.  257.    Bal- 


Mood. 


lard  t.  Way,  1  M.  &  W.  520. 

(p)  Burnell  v.  Brown,  1  Jac.  &  W.  168. 

(q)  Dykes  r.  Blake,  4  Bing.  N.  C.  463 ;  6  Sc 
320,  •.  c.  If  the  right  of  way  is  patent  and  obvi- 
ous, the  principle  of  eaveat  emptor  applies.  Bowie* 
▼.  Round,  5  Yes.  509.  A  case  with  which  the  bar 
was  not  satisfied.  Ld.  Manners,  1  Ball  &  Beat. 
250. 

(r)   Waring  v.  Hoggart,  B.  &  M.  39. 

(*)  Steirart  v.  AUuton,  1  Mer.26. 

(t)  Sugd.  Vend.  31,  Robinson  v.  Musgrovt,  2 
Mood.  &  R.  92. 
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ground  rent  was  35/.  per  annum.(ti)  A  lease,  described  as  an  origi 
lease,  whereas  it  was  an  underlease,  (x)  Meadows,  described  genera 
without  notice  of  any  right  of  common  over  them,  whereas  one  of 
meadows  was  holden  subject  to  the  exercise  of  such  a  right  every  tl 
year.(y)  Land,  described  in  the  particulars  of  sale  as  eligible  for  build 
purposes,  whereas  it  was  encumbered  by  underground  watercourses  wi 
strangers  had  a  right  to  use,  and  also  a  right  to  come  on  the  land 
open,  cleanse,  and  repair  such  watercourses,  (z)  A  timber  estate, 
scribed  as  comprising  a  wood  of  sixty-five  acres  of  fine  oak  timber  ti 
of  the  average  size  of  fifty  feet,  whereas  the  average  size  of  the  trees 
peared  to  be  only  twenty-two  feet.(a) 

But  if  the  thing  tendered  to  the  purchaser  substantially  correspoi 
with  the  description  given  in  the  contract  of  sale,  and  some  trifling  defi 
only  exist,  easily  measurable  by  a  pecuniary  standard,  the  purchaser i 
be  bound  to  complete  his  contract,  on  receiving  a  proportionable  abi 
ment  of  the  purchase-money,  (b)  And  if  he  must  have  known  the  t 
state  and  condition  of  the  property,  and  could  not  have  been  misled 
deceived  by  the  misdescription,  he  will  not  be  permitted  to  avail  himi 
of  it  for  the  purpose  of  defeating  the  contract  (c)  And  if  he  proce 
with  the  treaty  after  he  is  aware  of  the  misstatement  or  misdescripti 
and  makes  no  objection,  he  will  be  deemed  to  have  waived  his  right 
object,  and  to  have  assented  to  take  the  estate  as  it  is,  and  not  as  it  i 
described  to  be,  subject  in  certain  cases  to  an  abatement  in  the  amo 
of  the  purchase-money,  (d)  If  the  misrepresentation,  moreover,  does  : 
in  anywise  affect  the  value  or  enjoyment  of  the  property,  it  will  not  in 
lidate  the  contract.  Thus,  where  fines  payable  to  the  lord  of  a  mti 
were  described  as  arbitrary,  whereas  they  were  both  arbitrary  and  certai 
but  the  annual  value  of  the  property  was  correctly  stated,  it  was  held  tl 
the  purchaser  had  no  ground  for  refusing  to  complete  the  purchased 
If  the  price  of  an  estate  is  not  regulated  by  the  acreage  of  the  proper! 
but  by  its  peculiar  situation  or  adventitious  value,  and  the  quantity 
stated  as  mere  matter  of  description  or  opinion,  and  not  as  the  result  of  a 
tual  admeasurement,  the  purchaser  may  be  compelled  to  take  the  estate,( 
and  will  not  be  entitled  to  any  abatement  of  his  purchase-money,  if  tl 
actual  quantity  falls  short  of  the  estimated  quantity.    If  the  price  has  ba 


(u)  Mills  v.  Oddy,  6  0.  &  P.  728. 
Mason  r.  Corder,  2  Marsh,  336. 
Gibson  v.  Spurrier,  Peake's  Ad.  Cos,  49. 

it)  Shackleton  v.  Sutclife,  12  Jar.  Ch.  199. 

(a)  Ld.  Brooke  ▼.  Rounthwaite,  5  Hare,  298  ; 
15  Law  J.,  Ch.  332. 

(6)  Shirley  t.  Davit,  cited  6  Ves.  678.  A  very 
wild  case,  not  to  be  followed.  L.  C.  Hart  Mol. 
588. 

(c)  Ante,  p.  129.    Dyer  v.  Har grave,  10  Ves. 


508.    Cooper  t.  Blank,  2  Jur.  29. 

(d)  Fordyce  t.  Ford,  4  Bro.  C.  0.  494.  B 
neW  y.  Jfcw*,  Uac.  &  Walk.  169.  Camfbsli 
Fleming,  1  Ad.  &  B.  40.  Caleraft  r.  Rofad 
Yes.  jun  221. 

(e)  White  v.  Cuddon,  8  CL  &  Fin.  785. 
(/)  As  to  the  quantity  contained  in  the  tttti 

acre,  see  ante,  p.  105 ;  5  Geo.  IV.  c.  74 ;  5  4 
W.  IV.  c.  63. 
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regulated  by  the  acreage,  and  the  quantity  has  been  innocently  misrepre- 
sented by  the  vendor,  "  the  purchaser  has  a  right  to  have  what  the  vendor 
can  give,  with  an  abatement  out  of  the  purchase-money  for  so  much  as  the 
quantity  falls  short  of  the  representation.  This  is  the  rule,  though  the 
land  is  neither  bought  nor  sold  professedly  by  the  acre,  the  presumption 
being,  that  in  fixing  the  price  regard  was  had  on  both  sides  to  the  quantity 
which  both  supposed  the  estate  to  consist  of."(^)  If  the  purchaser  has 
never  seen  the  estate,  but  relies  solely  on  the  representations  made  to  him 
by  the  vendor,  and  there  is  any  great  or  material  difference  between  the 
actual  and  represented  quantity,  the  purchaser  will  not  then  be  bound  to 
complete  his  purchase. (A)  The  words  "  more  or  less,"  or  "thereabouts," 
will  only  cover  a  moderate  excess  or  deficiency,  and  will  never  be  suffered 
to  be  the  instrument  of  fraud.(f)  After  the  purchase  has  been  completed 
by  a  conveyance  of  the  estate  and  the  payment  of  the  price,  the  purchaser 
will  have  no  remedy  against  the  vendor  in  respect  of  a  deficiency  of  quan- 
tity however  great,  (it)  unless  he  can  show  that  the  vendor  knew  that  his 
representation  was  false,  and  was  guilty  of  a  direct  fraud  ;  in  which  case 
*n  action  for  deceit  is  of  course  maintainable.  (/) 

Alterations  in  the  condition  of  the  property  between  the  making  of  the 
contract  and  the  execution  of  the  conveyance. — The  vendor  must  be  pre- 
pared also  to  transfer  the  estate  in  the  same  state  and  condition  that  it 
was  in  at  the  time  of  the  making  of  the  agreement  for  the  sale,  otherwise 
the  purchaser  may  repudiate  the  contract  and  recover  his  deposit.     Thus, 
where  the  vendor  pulled  down  and  removed  a  summer-house,  it  was  held 
that  the  purchaser  might  refuse  to  complete  the  purchase  and  recover  back 
the  deposit,  (m)     So,  where  after  an  agreement  had  been  entered  into  for 
the  purchase  and  sale  of  an  estate,  and  before  the  completion  of  the  con- 
tract, by  the  execution  of  the  deed  of  conveyance,  the  vendor  cut  down 
some  ornamental  timber,  it  was  held  that  the  purchaser  might  refuse  to 
complete  his  contract     "  The  destruction  of  even  one  beautiful  tree  may 
be  sufficient  to  release  him  from  his  bargain,  (n)     If  a  man  contracts  for 
&e  sale  of  the  land  and  trees,  the  purchaser  is  not  bound  to  take  the 
estate  without  the  timber,  (o)     If  it  is  stipulated  that  the  purchaser  shall 
PV  for  timber  growing  on  the  land,  he  must  pay  for  all  trees  which  are 
considered  to  be  timber  by  the  custom  of  the  country.(p) 

$*fe  of  lands  with  all  faults  and  defects. — We  have  already  seen 
*"**  *  sale  "  with  all  faults,"  does  not  mean  a  sale  with  all  frauds,  (ante, 

Jf)  Sir  Wm.  Grant,  Hill  r.  Buckley,  17  Ves.      118.  Edwards  v.  J&Leay,  Coop.  118.    Arnot  t. 
;:x  -King  t.  Wilson,  6  Beav.  124.  Biscoe,  1  Ves.  senr.  94.     AUwood  v.  Small,  6  CI. 

(i\   jfV*8  T-  NortK> 2  You'  &  C*  62°*  &  Fin- 8S0- 
dk^L/^t T*  &**>  Owen,  133.     Winch  t.  Win-  (m)  Granger  v.  Worms,  4  Campb.  83. 

£^7r»  ^  Vet.  &  B.  377.    Porttnan  v.  Mill,  2  (n)  Magennis  v.  Fallon,  2  Moll.  688. 

J?  C?°'  (*)  *>***  of  St  Albans  v.  Shore  1  H.  BI.  871. 

U\   a   ^  Freem-  107-  M  Duke  if  £****»  v-  Talbot,  2  P.  WniB.  601. 

1  *  ^ute,  p.  127.    Harding  v.  NeUkropc,  Nell.  Aubrey  v.  Fisher,  10  East  446. 
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p.  134, 135.)  Therefore  a  fraudulent  concealment  by  the  vendor  of  a  defect 
in  his  title  would  not  be  obviated  by  a  stipulation  that  the  estate  was  to 
be  taken  with  all  faults.  But  if  there  be  a  defect  of  title,  or  any  other 
defect  unknown  to  the  vendor,  the  purchaser  would  be  bound  to  take  the 
estate  with  the  defective  title. (^)  If,  however,  the  vendor  has  no  estate  or 
interest  at  all  in  the  property,  and  has  no  lands  or  tenements  to  convey, 
the  purchaser  would  be  discharged,  and  the  contract  of  sale  would  be  ft 
void  contract 

Time,  when  it  island  when  it  is  not,  of  the  essence  of  the  contract. — . 
The  question  as  to  whether  time  is  or  is  not  of  the  essence  of  the  core: 
tract,  so  as  to  enable  either  of  the  parties  to  treat  the  bargain  as  at  ^ 
end,  and  sue  the  other  for  a  breach  of  contract  in  consequence  of  the  no*^ 
performance  of  a  particular  act  by  a  time  specified,  is  a  question  of  inten- 
tion to  be  gathered  from  the  general  context  of  the  written  agreement,  a*^ 
the  nature  of  the  act  to  be  performed.  When  several  acts,  of  differ^) 
degrees  of  importance  are  to  be  done,  and  some  of  these  are  prelimin^c 
to  the  performance  of  the  act  forming  the  substantial  part  of  the  contmo; 
the  non-performance  of  the  preliminary  act,  at  the  exact  time  specified,  A 
not  of  the  essence  of  the  contract,  either  at  common  law  or  in  equity. 
By  an  executory  contract  for  the  sale  of  lands  it  was  agreed  that  slmi 
abstract  of  title  should  be  delivered  to  the  purchaser  within  a  fortnig-lit 
from  the  date  of  the  contract,  and  should  be  returned  by  him  at  the  ead 
of  two  months  ;  that  a  draft  conveyance  should  be  delivered  by  the  vendo* 
to  the  purchaser  "  within  three  months,"  and  a  conveyance  executed,  and 
the  purchase-money  paid  "  on  the  24tb  June  then  next ;"  and  it  was  hel«i 
that  the  precise  time  appointed  for  the  delivery  of  such  draft  conveyance 
was  not  of  the  essence  of  the  contract,  and  that  the  intention  of  the  par- 
ties was  "  only  to  secure  a  delivery  within  a  reasonable  time."  (r)  Tfca* 
substance  of  the  contract,  which  is  the  sale  and  transfer  of  the  estate  O** 
the  one  hand,  and  the  payment  of  the  purchase-money  on  the  other,  m^O 
indeed  well  be  carried  into  effect  to  the  mutual  benefit  of  both  parti^^ 
although  the  abstract  of  title  may  not  be  delivered  or  returned  at 
exact  day  or  hour  specified.  But  it  has  been  observed,  by  Tindal,  C. 
"  that  if  there  is  an  express  agreement  for  the  making  out  of  a  good 
by  a  particular  day,  the  vendor  will  be  bound  by  it,  and  time  will  be  ^ 
the  essence  of  the  contract."  (*) 

In  equity,  however,  a  different  rule  prevails.  There,  as  we  have  alreac^ 
seen,  the  estate  bargained  for,  and  agreed  to  be  sold,  passes  to  the  p*- 
chaser  as  soon  as  the  written  agreement  has  been  signed  by  the  parti^^ 
The  sale  is,  in  effect,  then  complete,  the  lands  agreed  to  be  sold  becomi^^ 


(q)  Early  v.  Garrett,  9  B.  &  C.  928.  The  first  portion  of  the  marginal  note  in  ..  „_ 

(r)  Lang  v.  Gale,  1  M.  &  S.  118.  Forte,  4  Taunt.  884,  is  not  warranted  by  the  ju 

(#)  Satuom  ▼.   Rhodes,  6  Bing.  N.  C  261 ;  8  ment 
Sc.  544,  a.  c.    Berry  t.  Young,  cited,  2  Lsp.  640. 
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the  property  of  the  purchaser,  descending  to  his  heirs,  and  being  devisable 
by  Bis  will,  although  the  legal  estate,  and  the  right  of  possession,  may 
continue  in  the  vendor.     "  We  do  not,  therefore,  take  a  full  view  of  the 
subject  upon  the  question  of  time  (in  equity),  unless  that  is  taken  into 
consideration." (0     As  the  estate  passes,  in  equity,  from  the  signing  of  the 
agreement,  the  time  appointed  for  the  conveyance  of  the  legal  estate,  pr 
the  delivery  of  the  abstract  of  title,  or  the  performance  of  the  other  preli- 
minaries, is  not  of  the  essence  of  the  contract,  and  the  parties,  although 
precise  days  are  fixed,  will  be  allowed  a  reasonable  time  for  perform- 
ance. (t#)     "  In  the  ordinary  case  of  the  purchase  of  an  estate,  and  the 
fixing  a  particular  day  for  the  completion  of  the  title,  the  Court  of  Chan- 
cery considers,  that  the  general  object  being  the  sale  of  an  estate  for  a 
given  sum,  the  particular  day  named  is  merely  formal,  and  the  stipulation 
means,  in  truth,  that  the  purchase  shall  be  completed  within  a  resonable 
time,  regard  being  had  to  all  the  circumstances  of  the  case,  and  the  nature 
of  the  title  to  be  made."(#) 

If  no  time  at  all  is  limited  for  the  delivery  of  the  abstract,  or  the  making 
out  of  the  title,  or  the  execution  of  the  conveyance,  the  law  implies  that 
the  party  is  to  have  a  reasonable  time  for  the  purpose. (y) 

Execution  of  the  conveyance  and  payment  of  the  purchase-money  at 
tte  time  appointed. — If  a  particular  day  is  fixed  for  the  execution  of  the 
conveyance  and  the  payment  of  the  purchase-money,  which  are  the  sub- 
stantial acts  of  performance  in  every  contract  for  the  sale  of  lands,  the 
tone  so  appointed  is  of  the  essence  of  the  contract  at  common  law,  but 
not;  in  equity.     Mutual  promises  or  covenants  between  a  vendor  and  pur- 
chaser, for  the  conveyance  of  an  estate  on  the  one  hand,  and  the  payment 
of   the  purchase-money  on  the  other,  at  an  appointed  period,  constitute  at 
common  law,  mutual  conditions  to  be  performed  at  the  same  time,  (post, 
cri.  19,  s.  2,)  so  that  "  if  one  party  was  ready  and  willing,  and  offered  to 
perform  his  part  of  the  contract,  and  the  other  neglected  or  refused  to 
perform  his,  he  who  was  ready  and  willing  has  fulfilled  his  engagement, 
and  may  maintain  an  action  for  the  default  of  the  other,  though  it  is  not 
certain  that  either  is  obliged  to  do  the  first  ack"(<?)     It  is  a  sufficient  per- 
formance, however,  of  the  vendor's  part  of  the  contract,  at  common  law,  if 
he  is  *  ready  and  willing  "  to  execute  a  conveyance,  inasmuch  as  it  is  the 
duty  of  the  purchaser  to  prepare  the  conveyance,  and  tender  it  to  the 
vendor  for  execution,(a)  unless  the  latter  has  previously  declared  that  he 
*®  **ever  execute  it,  or  has  refused  to  take  or  return  the  abstract,  and  in- 

U\  ^55*  Hldon,  <&to*  t.  Slade,  7  Ves.  274.  (*)  Janet  t.  Barklay,  Doug. 684.    Kingston  t. 

i*i    "?•*"«  ▼•  Tenant,  13  Ves.  287.  Preston,  cited  ib.  691. 

Coi  Z  -  ^lderson,  B.,  Hiperell  v.  Knight,  1  You.  &  (a)  Post,  ch.  19.  Poole  v.  Kill,  6M.&W.  885. 

tw\     *'  Laird  v-  pim>  7  M.  &  W.  475.    Stephens  t.  De 

8c%L^*>**son  t.  Rhodes,  6  Bing.  N.  C.  267 ;  8  Medina,  4  Q.  B.  422 ;  3  G.  &  Da*.  110,  s.  c. 
**••«.     WiUeU  t.  Clarke,  10  Pr.  207. 
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timated  his  intention  not  to  complete  the  purchase,  (6)  or  has  sold  the 
estate  to  another  person,  or  done  any  other  act  incapacitating  himself  from 
fulfilling  his  engagement     The  conveyance,  when  tendered,  must  be  a 
conveyance  of  the  exact  estate  and  interest  bargained  for  and  agreed 
be  sold,  or  the  vendor  will  not  be  bound  to  execute  it(c) 

.If  one  time  has  been  appointed  for  the  execution  of  the  conveyances^ 
and  another  for  the  payment  of  the  purchase-money,  the  mutual  promise  3gg=^ 
do  not,  at  common  law,  constitute  mutual  conditions,  (post,  ch.  19,  s.  3^  ^  > 
but  the  several  acts  must  be  strictly  performed  in  the  order  of  time 
upon.     And  if  a  time  is  .appointed  for  the   payment  of  the  purchase 
money,  but  no  time  has  been  specified  for  the  execution  of  the  conve.^^* 
ance,  the  purchaser  is  bound,  at  common  law,  to  pay  the  money  at  C^jg 
time  appointed,  whether  he  has  or  has  not  obtained  a  conveyance  of  fc3e 
property.     In  such  a  case  the  execution  of  the  conveyance  is  not  a  con^jj. 
tion  precedent  to,  or  concurrent  with,  the  payment  of  the  purchase-mon.^*^ 
and  the  vendor  may  consequently  sue  for  the  money  if  it  is  not  paid  at 
time  appointed,  wtthout  offering  or  expressing  his  readiness  to  execute 
conveyance,  (d)     But  the  rights  and  liabilities  of  the  parties  at  commo- 
law  are  liable  to  be  controlled  and  regulated  by  the  interposition  of  tk  — ^ 
Courts  of  Equity,  which  will  interfere  and  prevent  the  prosecution  c^^' 
actions  at  law  founded  on  the  non-performance  of  the  contract  at  the  timt^^6 
specified,  whenever  time  is  not,  according  to  the  doctrines  and  principloJ^*  * 
of  equity,  "  of  the  essence  of  the  contract."    We  have  already  seen,  tha*^— * 
as  the  estate  passes  in  equity  from  the  vendor  to  the  purchaser  as  soon 
the  executory  contract  of  sale  has  been  made  and  signed,  and  before  an] 
conveyance  under  seal  has  been  executed,  the  time  limited  for  the  execu- 
tion of  the  conveyance  of  the  legal  estate  and  the  payment  of  the  pur- 
chase-money is  not  generally  considered  to  be  of  the  essence  of  the  con- 
tract ,  and  therefore,  if  a  purchaser  brings  an  action  against  the  vendor 
for  the  recovery  of  his  deposit,  and  for  damages,  (e)   or  the  vendor  sues 
the  purchaser  to  recover  damages  by  reason  of  the  non-  execution  of  the 
conveyance,  or  the  non-acceptance  of  the  estate,  and  non-payment  of  the 
purchase-money  at  the  time  agreed  upon,  the   proceedings  are  liable  to 
be  arrested  by  an  injunction  from  the  Court  of  Chancery.  (/)     Time  may, 
however,  be  made  of  the  essence  of  the  contract  in  equity  as  well  as 
common  law,  and  if  it  plainly  appears  to  have  been  the  intention  of  th< 
parties  that  the  sale  should  be  conditional,  and  be  made  to  depend  on  the 
performance  of  the  contract  by  an  appointed  period,  equity  will  not  decre^^^ 
performance  after  the  time  has  elapsed,  and  will  not  interfere  with  thi 

(b)  FranHyn  v.  Lamond,  16  Law  J.,  C.  P.         («)  Post,  ch.  22,  s.  2.   Fordyee  r.  Ford,  4 
221*  C.  G.  494.    Dyer  v.  Hargra—,  10  Yes.  505. 

(c)  Vonhollen  v.  Knovles,  12  M.  &  W.  602.  (/)    Post,    Specific    performance.      Wood 

(d)  Mattock  v.  Kingiake,  10  Ad.  &  B.  50;  Machu,  5  Hare,  162.     Lord  SUmrtonr.  Me 
pott,  ch.  19,  s.  3.  cited  2  P.  Wins.  631. 
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proceedings  that  may  be  taken  at  common  law.(^)     Time  is  considered  in 

equity  to  be  material,  and  to  a  very  considerable  extent  to  be  of  the 

essence  of  the  contract,  where  the  subject  matter  of  the  sale  is  exposed  to 

daily  variations  in  value,  such  as  stock  shares,  scrip,  (h)  reversionary 

estates, (t)  mines,  factories,  and  buildings  used  for  trading  purposes,  (k)  and 

contracts  made  with  ecclesiastical  corporations,  where  the  value  of  the 

subject  matter  of  the  contract,  and  the  persons  who  are  to  participate  in 

the  benefit  of  it,  are  liable  to  constant  change. (/)     If  a  person,  seeking  to 

enforce  in  equity  a  contract  for  the  sale  of  land,  has  himself  been  guilty  of 

delay — if  he  has  slept  over  his  rights,  and  allowed  an  unreasonable  time 

to  elapse  before  seeking  for  performance,  the  Court  of  Chancery  will  not 

assist  him.(?w) 

Enlargement  of  the  time  of  performance. — The  time  limited  for  the 
performance  of  a  simple  contract,  required  to  be  in  writing  by  the  statute 
of  frauds,  cannot  be  extended  by  a  mere  oral  agreement,  so  as  to  enable 
a  paxty  to  bring  an  action,  partly  upon  the  written  contract,  and  partly 
upon  the  subsequent  oral  agreement.  Thus,  where  a  lease  was  agreed  to  be 
sold,  and  a  day  was  naned  for  the  execution  of  an  assignment  of  the  lease, 
and  payment  of  the  purchase-money,  and  neither  the  vendor  or  purchaser 
waus  ready  by  the  day  appointed,  and  the  time  of  performance  was  then 
enlarged  by  oral  agreement,  it  was  held  that  no  action  could  be  brought 
in  respect  of  the  non-fulfilment  of  the  contract  by  the  subsequent  substi- 
tuted time,  "  for  to  allow  the  substitution  of  a  new  stipulation  as  to  the 
time  of  completing  the  contract,  by  reason  of  a  subsequent  parol  agreement, 
between  the  parties  to  that  effect,  in  lieu  of  a  stipulation  as  to  time,  con- 
fined in  the  written  agreement  signed  by  the  parties,  is  virtually  and  sub- 
stantially to  allow  an  action  to  be  brought  on  an  agreement  relating  to  the 
8*le  of  land,  partly  in  writing  signed  by  the  parties,  and  partly  not  in 
writing,  but  by  parol  only,  and  amounts  to  a  contravention  of  the  statute 
°f  fi&uds."  (n)     So  where  a  contract  for  the  sale  and  purchase  of  land  pro- 
n«ied  that  a  good  title  to  the  land  agreed  to  be  purchased  should  be  pro- 
(jiioed,  and  after  the  making  of  the  contract  a  defect  was  discovered  in  the 
Q*lc,  which  could  not  be  cured,  and  the  purchaser  then  agreed,  by  word  of 
^onth,  to  waive  the  defect,  and  take  the  land  with  such  a  title  as  the 
TeXador  himself  possessed,  but  afterwards  repenting  his  subsequent  pro- 
It*i%e  he  refused  to  complete  the  purchase,  it  was  held  that  the  oral  waiver 
c°*rid  not  be  given  in  evidence  ;  that  it  had  the  effect  of  creating  a  new 

r    {$)  Reynolds  t.  Nelson,  6  Mad.  26.     Hudson  Rots.  376.     Walker  t.  Jeffreys,  1  Hare,  348. 

iV*  ^rtram,  3  Mad.  440;  Sngd.  Vend.  305,  ed.  (/)  Carter  t.  Dean,  Ac.,  of  Ely,  7  Sim.  211. 

***<*.  (m)  Lloyd  v.  ColleU,  4  Bro.  C.  C  469.     Guest 

O)  Doloret  t.  Rothschild  1  Sim.  &  Stu.  590.  t.  Hotnfray,  5  Yes.  818.     Marquis  of  Hertford  r. 

^   {.*)  Neman  t.  Rodgers,  4  Bro.  C.  C.  391.  Boore,  5  Yes.  junr.  719.     Walton  v.  Reeid,  1 

***rrwr  ▼.  Hancock,  4  Ye§.  667.  Bum.  &  Myl.  236. 

£*)  Parker  v.  Frith,    1   Sim.    &  Stu.   199.  (»)  Stowell  t.  Robinson,  3  Bing.  N.  C.  987. 
»«ffe  v.  Howard,  ib.  110.    Coslake  v.  Tilt,  1 
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contract,  altogether  different  from  the  original  contract,  and  ought  to  hav< 
been  authenticated  by  writing. (o) 

Computation  of  time. — Whenever  a  person  is  allowed  a  specified  nurrj 
ber  of  months  for  the  delivery  of  an  abstract  of  title,  the  payment  of  a  str^ 
of  money,  or  the  performance  of  any  particular  act  or  duty,  the  month  j 
understood  to  be  a  calendar  and  not  a  lunar  month,  unless  it  appears,  frou 
the  general  context  of  the  contract,  that  a  lunar  month  was  intended,  (p) 

Payment  of  the  purchase-money  into  court. — In  certain  cases,  where  a 
bill  has  been  filed  for  a  specific  performance,  (post,  Performance,)  and 
the  purchaser  has  been  let  into  possession  of  the  property,  equity  will  order 
the  purchase-money  to  be  paid  into  court.  This  has  been  done  where  an  un- 
expected delay  occurred  in  making  out  the  title,  and  the  purchaser  insisted 
on  his  right  to  retain  possession  and  receive  the  profits  of  the  land  during 
the  delay, (q) — where  the  purchaser  became  insolvent,  and  attempted  to 
resell  the  estate  (r) — where  the  purchaser,  after  being  let  into  possession, 
dealt  improperly  with  the  land,  cut  down  timber  and  underwood,  and 
opened  and  worked  mines  (s) — where  the  title  was  accepted,  and  the  pur- 
chaser made  frivolous  objections,  still  keeping  possession  of  the  property. (0 
But  the  court  will  not  make  the  order  merely  because  the  vendor  thinks 
proper  to  put  the  purchaser  into  possession  and  the  latter  retains  posses- 
sion, (u)     In  some  cases,  where  a  purchaser  retains  possession,  and  unex- 
pected delay  has  occurred  in  the  completion  of  the  title,  an  occupation 
rent  has  been  fixed  and  decreed  by  the  court,  after  deducting  interest  on 
the  deposit,  (;r)  and  in  others  a  receiver  has  been  appointed,  (y)    . 

Non-performance  by  the  vendor. — Right  of  action  of  the  purchaser.— 
If  the  purchaser  intends  to  sue  at  common  law  for  the  recovery  of  a 
deposit  paid  by  him  under  the  contract,  and  for  general  damages  (pott) 
ch.  22,  s.  2)  by  reason  of  the  non-performance  of  the  contract  by  the 
vendor  at  the  time  agreed  upon,  the  purchaser  should  give  the  vendor 
notice  of  his  intention,  and  allow  the  latter  a  reasonable  time,  from  die 
date  of  the  notice,  to  complete  the  contract,  in  order  to  deprive  him  of  all 
claim  in  equity  to  an  injunction  against  the  action.  (2)  If  there  has  been 
a  general  breach  of  contract  by  the  vendor,  independently  of  the  question 
as  to  the  time  of  the  performance,  or  the  equitable  title  to  relief  has  been 


(0)  Goss  v.  Lord  Nugent,  2  N.  &  M.  35.  Har- 
vey v.  Orabham,  5  Ad.  &  K.  74. 

(p)  Lang  v.  Gale,  1  M.  &  S.  111.  Jolly  t. 
Young,  1  Ksp.  186.  Cockell  r.  Gray,  6  Moore, 
486 ;  3  B.  &  B.  186.  HipveU  v.  Knight,  1  Y.  & 
C.401. 

(q)  Gibson  v.  Clarice,  1  Ves.  &  B.  500. 

{r)  Hall  v.  Jenkinson,  2  Ves.  &  B.  125. 

(#)  Burroughs  v.  Oakley,  1  Mer.  52,  376. 
Dixon  v.  Astley,  ib.  138,  378,  n.  Cutler  v. 
Simons,  2  Mer.  103.  Bradshaw  v.  Bradsltaw,  2 
Mer.  492.  Buck  v.  Lodge,  18  Ves.  450.  Bramley 
v.  Teal,  8  Mad.  210. 


(0  Walters  v.  Upton,  Coop.  92,  n.  Chrhi> 
Wilson,  15  Ves.  317.  Crutckley  t.  Jerwmfr* 
2  Mer.  506.  Smith  r.  Lloyd,  1  Mad.  83.  £** 
by  v.  Walker,  \b.  197. 

(«)  Clarke  t.  JCltioU,  1  Mad.  607.  /«?• 
Birch,  1  Mer.  105.  Bonner  y.  Johnston,  ib-  3& 
Oell  v.  Watson,  3  Madd.  225. 

(*)  Smith  v.  Jackson,  1  Mad.  618. 

(y)  Hall  y.  Jenkinton,  2  Yea.  ft  B.  125. 

(«)  Reynolds  r.  Nelson,  6  Mad.  26.  ffi**^ 
Machu,  5  Hare,  158;  16  law  J.,  Ch.  U,  "•«• 
Benson  v.  Lamb,  15  law  J.,  Ch.  218.  MT* 
Wilson,  6  Bear.  124 ;  Sugd.  Vend.  306, 807. 
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totice,  an  action  is  maintainable  for  the  recovery  of  the  deposit, 
st,  when  the  deposit  has  been  paid  into  the  hands  of  the  vendor 

If  the  vendor  has  no  title  to  the  property  agreed  to  be  sold,  (J) 
s  a  naked  legal  title,  or  an  equitable  interest  only,  the  deposit 
)le  ;(c)  and  so  it  is  if  the  estate  is  shown  to  be  subject  to  an 
icumbrance.(</)  The  purchaser,  in  these  cases,  is  entitled,  as 
resently  see,  (post,  ch.  22,  s.  2,)  to  recover  the  costs  and  ex- 
rred  by  him  in  investigating  the  title  ;(e)  also  the  costs  of  pre- 
tendering  a  conveyance  where  that  has  been  done,  and  where 
has  acted  with  bad  faith,  and  wilfully  refused  to  fulfil  his  con- 
ges for  the  loss  of  his  bargain.  It  will  be  no  defence  to  the 
the  vendor  has  a  title  at  the  time  of  the  trial,(/)  or  after  the 
lent  of  the  action,  (g) 

to  entitle  himself  to  maintain  an  action  against  the  vendor  for 
s  resulting  from  the  non-execution  of  the  conveyance,  the  pur- 
;  aver  in  his  declaration,  and  prove  at  the  trial,  a  tender  of  a 
to  the  latter  for  execution,  and  his  own  readiness  and  willing- 
y  the  purchase-money,(A)  unless  the  vendor  has  incapacitated 
a  executing  a  conveyance  by  selling  the  estate  to  another,  and 
(charged  the  purchaser  from  his  obligation,  (t)  But  it  is  not 
>r  the  purchaser  to  prepare  and  tender  a  conveyance  in  order 
mself  to  maintain  an  action  for  the  recovery  of  his  deposit,  and 
s  of  investigating  the  title. (A:)     If  the  vendor's  failure  to  make 

title  arises  from  circumstances  over  which  the  vendor  has  no 
I  is  not  the  result  of  fraud  or  mala  Jides  on  his  part,  the  pur- 
not  be  entitled  to  recover  damages  in  respect  of  the  presumed 
alue  of  his  bargain,  but  if  the  vendor's  conduct  has  been  frau- 
ase  is  otherwise.  (Post,  damages.)  If  the  title  has  been  made 
cepted  by  the  purchaser,  and  the  latter  has  then  resold  to  a 
ihaser,  and  the  original  vendor  refuses  to  execute  a  conveyance 
idered  the  purchase-money,  the  purchaser  will  be  entitled,  on 

conveyance,  to  recover  the  profit  realized  on  the  resale,  and 
s  and  expenses  attending  it,  in  addition  to  his  costs  of  in- 
the  title.  If  the  purchaser  sues  the  vendor,  upon  the  contract,  for 
-  of  his  deposit,  as  part  of  the  damages  resulting  from  the  ven- 
b  to  complete  the  sale,  he  will  be  entitled  to  recover  interest  upon 


«t  is  not  recoverable  when  the  de- 
tid  into  the  hands  of  an  auctioneer 
ort,  p.  212. 

Coombes,  6  B.  &  C.  534.  Pinche 
>.  G.  C  828.  The  opinion  of  con- 
vidence  of  a  defective  title.  Cam- 
■,  Esp.  221. 

v.  Robin*,  5   Taunt.   625;    1 
%nt  v.  Baldwin,  1  Stark.  65. 
Edwards,  3  B.  &  P.  181. 


(e)  Post,  Ch.  22,  s.  2,  Damages.  Richardson 
v.  Chosen,  16  Law  J.,  Q.  B.  341. 

(/)  Cornish  v.  Rowley,  1  Selw.  N.  P.  179. 
BartleU  v.  Tuchin,  1  Marsh.  583. 

(g)  Seaward  v.  Wtilock,  5  East,  198. 

(h)  Webb  v.  Bethel,  1  Lev.  44. 

(i)  Eyre,  C.  J.,  Knight  v.  Crodtford,  1  Esp. 
193.     Jackson  v.  Jacob,  3  liing.  N.  C.  869. 

(k)  Lowndes  v.  Bi-ay.  Sugd.  Vend.  429.  Sea- 
ward  v.  Wilioct,  5  East,  198. 
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his  deposit,  and  he  may  also,  in  certain  cases,  recover  interest  upon  the 
purchase-money,  if  it  has  been  lying  idle,  awaiting  the  vendor's  accept- 
ance. (/)     But  if  he  seek  to  recover  the  deposit  in  an  action  for  money  had 
and  received,  (m)  which  he  is  entitled  to  maintain,  although  the  contract 
may  be  under  seal,  he  cannot  recover  more  than  the  actual  amount  paid 
by  him  to  the  vendor,  and  if  it  should  turn  out  that  the  contract  was  not 
binding  upon  the  vendor  by  reason  of  its  not  being  properly  authenticated 
by  writing,  or  if  the  contract  has  been  abandoned  or  rescinded  by  mutual 
consent,  interest  on  the  deposit  cannot  be  recovered,  nor  any  of  the  costs 
and  expenses  incurred  in  the  investigation  of  the  title,  (n)     It  is  frequently 
stipulated  in  contracts  for  the  sale  and  purchase  of  estates,  that  if  either 
party  shall  neglect  to  fulfil  his  part  of  the  contract,  he  shall  pay  to  the 
other  a  fixed  ascertained  sum  of  money,  as  the  liquidated  and  agreed 
damages.     The  amount  so  agreed  to  be  paid  may,  as  we  shall  presently 
see,  under  certain  circumstances,  and  with  certain  qualifications,  be  re* 
covered  by  action  at  law.(o) 

Forfeiture  of  deposit. — In  contracts  for  the  sale  of  realty,  providing  foi 
the  payment  of  a  deposit,  it  is  generally  agreed  that  the  deposit  shall  be 
forfeited  in  case  of  the  non-completion  of  the  contract  by  the  purchaser. 
In  the  absence  of  any  specific  agreement  to  that  effect,  the  question 
whether  the  deposit  is  forfeited  by  the  purchaser's  neglect  to  complete  the 
bargain,  depends  upon  the  intent  of  the  parties  to  be  collected  from  "the 
whole  instrument."  (/?)     To  entitle  the  vendor  to  insist  on  a  forfeiture  oi 
the  deposit,  he  must  show  that  he  has  faithfully  fulfilled  his  own  part  of 
the  contract,  and  has  not  done  anything  amounting  to  a  waiver  of  his  right 
to  take  advantage  of  the  forfeiture.     If  he  has  himself  prevented  the  par* 
chaser  from  fulfilling  the  contract  at  the  time  appointed,  or  has  induced 
the  purchaser  to  incur  the  forfeiture  by  fraudulent  and  deceitful  promise* 
or  misrepresentations,  he  will  not  be  permitted  to  take  advantage  of  such 
forfeiture.     A  vendor  agreed  to  sell  to  a  purchaser  a  public-house  with  fix* 
tures  and  furniture,  to  be  appraised  and  paid  for  on  or  before  the  25th  of 
March,  and  30/.  was  paid  by  the  purchaser  as  a  deposit,  which  was  to  be 
forfeited   if  he   should   not  complete   his    part    of   the    contract    The 
appraisers  of  the  two  parties  met  on  the  25th  March,  and  the  appraiser  of 
the  vendor  was  then  informed  that  the  purchaser's  appraiser  could  not 
conveniently  complete  the  valuation  on  that  day,  but  would  finish  it  the 
next.     No  objection  was  made  to  the  delay,  and  the  purchaser's  appraiser 
went  away  and  returned  the  next  day  to  complete  the  valuation,  but  w** 

(0  De  Bemalet  v.  Wood,  3  Campb.  257.  Far-  beUv.  Archer,  2  Ad.  &  R  500;  4  N.  hlL  43$ 

quhar  t.  Farley,  7  Taunt.  592 ;  1  Moore,  322,  s.  8.  c 

c    Hodge*  ▼.  Lord  Lichfield,  1  Sc.  443 ;  1  Bing.  (o)  Post,  Liquidate  Damaowb. 

*•  8. 402.  (p)  Per.  Cor.    P*h*r t.  TtmpU,  \l**' 

im)  QreviUe  v.  Da  Costa,  2  Peake,  113.  387 ;  9  Ad.  ft  &  521,  t.  c 

(*)  Waiter  r.  Constable,  1  B.  &  P.  306.    Got- 
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prevented  by  the  vendor,  who  said  that  the  time  for  making  it  was  past, 
and  insisted  on  the  forfeiture  of  the  deposit ;  but  it  was  held,  that  the  ven- 
dor could  not,  under  the  circumstances,  take  advantage  of  the  forfeiture  ; 
it  was  the  duty  of  his  appraiser  to  have  informed  him  of  the  communica- 
tion made  by  the  purchaser's  appraiser,  and  it  must  be  presumed  that  he 
did  so ;  and  that  if  the  vendor  then  intended  to  insist  on  the  forfeiture,  if 
the  contract  was  not  completed  on  that  day,  it  was  his  duty  to  have  com- 
municated his  intention  to  the  plaintiff,  and  no  such  communication  having 
been  made,  the  vendor  must  be  considered  to  have  waived  his  right  to  take 
advantage  of  the  forfeiture,  {q)     The  oral  evidence  appears  to  be  admitted 
to  establish  that  which  is  tantamount  to  a  fraud,  (ante,  p.  131,)  and  to 
prevent  a  party  from  benefiting  by  his  own  deceit,  and  taking  advantage 
of  his  own  wrong. 

Where  it  was  stipulated  by  the  contract  that  objections  to  the  title  not 
made  within  21  days,  should  be  considered  as  waived,  and  the  deposit 
forfeited,  and  the  vendor  at  liberty  to  re-sell  in  case  of  the  non-completion 
of  the  purchase  by  the  purchaser,  and  the  vendor's  solicitor  received  the 
objections  long  after  the  21  days,  and  entered  into  a  written  correspond- 
ence respecting  them,  it  was  held  that  the  vendor  had  waived  his  right  to 
insist  on  the  forfeiture  of  the  deposit,  and  to  re-sell  the  estate,  (r)     The 
personal  representative  of  the  purchaser,  and  not  his  heir,  is  the  proper 
P**ty  to  be  made  plaintiff  in  an  action  brought  for  the  recovery  of  the 
deposit  (*)    A  purchaser  who  is  entitled  to  a  return  of  his  deposit  cannot 
be  compelled  to  take  the  stock  in  which  it  may  have  been  invested,  unless 
the   investment  was  made  with  his  assent  and  direction,  or  under  the 
•ttthority  of  the  Court  of  Chancery.     His  assent  to  the  investment  cannot 
be  inferred  from  the  fact  of  notice  having  been  given  him  thereof,  and  no 
reply  having  been  made  to  such  notice,  (t)     A  stipulation  for  the  forfeiture 
°f  the  deposit  in  case  of  the  non-completion  of  the  contract  by  the  pur- 
chaser, does  not,  as  we  have  already  seen,  preclude  the  vendor  from  suing 
the  purchaser  for  the  recovery  of  the  general  damages  resulting  from  the 
breach  of  contract 

Deposits  in  the  hands  of  auctioneers  and  third  parties. — When  a 
deposit  has  been  paid  into  the  hands  of  an  auctioneer,  solicitor,  or  any 
titbd  party,  the  latter  stands  in  the  position  of  a  stakeholder,  and  is  re- 
sponsible for  the  payment  of  the  amount  to  the  vendor  in  case  of  the  com- 
pletion of  the  contract,  and  also  for  the  return  of  it  to  the  purchaser  in 
cas^  of  the  abandonment  of  the  contract,  or  the  neglect  of  the  vendor  to 
complete  his  part  of  it     The  depositary,  therefore,  should  not  part  with 

•  ty  Carpenur  t.  Blandford,  8  B.  &  C.  575;  (#)  Orme  t.  Brought™,  4  M.  A  Sc  417;  10 

8  ■•  E.  95.  Bin*.  538,  8.  c. ;  and  tee  po«t,  Ch.  25. 

•£>     Cmu  T.  Tkodty,  IS  Sim.  200;   1  Coll.         (ft  Robert  v.  M amy,  13  Ves.  561. 
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the  deposit  until  the  sale  has  been  either  abandoned,  or  has  come  to 
nothing,  or  until  it  has  been  duly  completed  and  carried  into  effect,  and 
it  appears  by  the  result  to  whom  the  deposit  properly  belongs,  (u)     If  he 
pays  it  over  to  the  vendor,  and  the  title  turns  out  to  be  defective,  he  wilX 
be  bound  to  make  good  the  amount  to  the  purchaser,  (x)  unless  it  appear^ 
to  have  been  the  intention  of  the  parties  that  the  amount  should  be  pai<] 
over  to  the  vendor,  and  it  has  accordingly  been  done.(y)     An  auctione^T 
who  has  sold  an  estate,  and  received  a  deposit  on  the  amount  of  the  pixr- 
chase-money,  cannot  maintain  a  bill  of  interpleader  in  case  there  ^^ 
divers  claimants  to  the  deposit,  so  long  as  he  insists  upon  retaining  out  of 
the  deposit  his  commission,  or  the  auction  duty,  for  "  interpleader  is  where 
the  plaintiff  is  the  holder  of  a  stake  which  is  equally  contested  by  the  defend- 
ants, and  to  which  the  plaintiff  is  wholly  indifferent,  and  the  right  to  which 
will  be  fully  settled  by  interpleader  between  the  defendants."  (2)     When  the 
deposit  has  been  paid  into  court  by  the  auctioneer  under  an  order  of  inter- 
pleader, the  auctioneer  will  be  entitled,  on  the  determination  of  the  pro- 
ceedings, to  be  paid  his  costs  out  of  the  deposit  (a)     If  the  auctioneer 
makes  away  with  the  deposit,  and  becomes  bankrupt,  the  loss  will  in 
general  fall  upon  the  vendor,  who  selects  and  appoints  him,  and  consti- 
tutes him  his  agent  for  the  receipt  and  keeping  of  the  money. (ft)    tfo 
notice  need  be  given  to  the  auctioneer  of  the  abandonment  of  the  coo- 
tract,  or  of  the  default  made  by  the  vendor  prior  to  the  commencement  of 
the  action  against  him  for  the  recovery  of  the  deposit,  (c)     When  tt»^ 
action  for  the  return  of  the  deposit  is  brought  against  the  auctioneer", 
interest  thereon  is  not  recoverable  by  the  purchaser,  although  the  mone^y 
has  been  placed  in  the  funds  and  interest  has  been  made.(d)     But  it 
otherwise,  as  we  have  already  seen,  when  the  deposit  has  been  paid 
the  vendor,  and  the  action  for  its  recovery  is  brought  against  the  latter. 

Non-performance  by  the  purchaser. — Rights  of  the  vendor. — Befo*"^ 
the  vendor  can  maintain  an  action  for  the  recovery  of  damages  by  reaso*1 
of  the  neglect  of  the  purchaser  to  tender  and  accept  a  conveyance  of 
estate,  and  pay  the  purchase-money,  he  must  produce  and  establish  a 
title  to  the  estate  agreed  to  be  sold,  and  it  must  appear  that  he  was 
and  willing  to  execute  a  conveyance  thereof,  to  the  purchaser  on  receivl 
payment  of  the  purchase-money ;  the  vendor  must  aver  that  he  produc 
a  good  title,  and  should  state  the  nature  of  it  in  his  declaration,  but  I*4 
need  not  set  it  forth.     Where  an  action  of  assumpsit  was  brought  by    t 

(u)  Burrough  y.  Skinner,  6  Bur.  2639.    Spur-         (a)  Pitchers  t.  Edney,  4  Bing.  N.  a  721. 
tier  v.  Elderton,  5  Eep.  1.     Wigging  r.  Lord,  4  (b)  FenUm  v.  Browne,  14  Vet.  150 ;  18 

Bear.  30.     Ed  wards  v.  Hoddrng,  5  Taunt.  815 ;  602.      Annesley  y.  Muggridge,   1    Mad 

1  Marsh.  877,  s.  c.  Smith  v.  Jackson,  1  Mad.  618 ;  2  H.  BL  59fc- 
\x)  Gray  v.  Gutleridge,  1M.&E6U.  (c)  Duncan  v.  Cafe,  2H.&W.  244.  __ 

y)  Hurlev  y.  Baker,  16  M.  &  W.  26.  (d)  ffarington  v   BoggarU  1  B.  &  Ad.  57J 

x)  Sir  John  Leach,  V.  C,  Mitchell  y.  ffayne,      Curling  v.  ShutUeworth,  6  Bing.  121 ;  8  M.  *  "• 

2  Sim.  63 ;  pet,  Ch.  11,  8.  1,  Interpleading.  368,  8.  c     Gaber  y.  Driver,  2  T.  A  J.  549. 
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vendor  against  the  purchaser  of  land  for  not  accepting  a  conveyance,  and 
paying  the  purchase-money,  the  plaintiff  averred  that  he  was  seized  in  fee 
of  tie  land,  that  the  defendant  agreed  to  purchase  it  on  having  a  good 
title,  that  his  title  to  the  land  was  made  good  to  the  defendant,  and 
that  he,  the  plaintiff,  had  always  been  ready  and  willing,  and  offered  to 
convey  the  lands  to  the  defendant,  but  that  the  latter  would  not  pay  the 
purchase-money,  it  was  held  that  the  general  allegation  as  to  title  was 
sufficient,  and  that  the  plaintiff's  readiness  and  willingness  to  convey  were 
tantamount  to  a  performance  of  the  agreement  on  his  part,  so  as  to  entitle 
him  to  recover  for  a  breach  of  the  defendant's  part  in  not  paying  the 
money,  (e)  If  the  title  is  set  forth  in  the  declaration  the  title-deeds  must 
be  produced  in  court  at  the  trial,  but  it  is  not  necessary  to  prove  them  by 
calling  the  attesting  witnesses.  Their  production  affords  prima  facie 
evidence  of  the  title,  and  it  is  for  the  other  side  to  impeach  them.(/)  So 
long  as  a  conveyance  under  seal  has  not  been  executed,  and  a  legal  trans- 
fer of  the  property  from  the  vendor  to  the  purchaser  effected  at  common 
taw,  the  vendor  cannot  sue  for  the  purchase-money,  for  he  cannot  have 
both  the  estate  and  the  money;  (post,  ch.  22,  s.  2 ;)  but  he  is  entitled,  as 
we  shall  presently  see,  to  recover  all  the  damages  he  has  sustained  by  the 
breach  of  contract,  and  all  the  costs,  charges,  and  expenses  he  has  in- 
curred. But  before  he  brings  an  action  to  recover  such  damages  by  rea- 
son of  the  non-payment  of  the  purchase-money  at  the  time  appointed,  he 
should  give  notice  to  the  purchaser,  and  require  the  latter  to  pay  the 
money  within  a  reasonable  time,  in  order  to  prevent  the  action  from  being 
interfered  with  by  the  Court  of  Chancery.  If  the  purchaser  takes  posses- 
ion of  the  estate,  and  receives  the  rents  and  profits,  he  will  in  general  be 
impelled  to  pay  interest  on  the  purchase-money  from  the  time  that  he 
became  possessed  of  the  property,  (g) 

Qf  the  vendor's  right  to  resell  the  estate. — We  have  already  seen  that 

a*  common  law  the  estate  agreed  to  be  sold  remains  the  property  of  the 

Vei*dor  until  a  conveyance  or  transfer  under  seal  has  been  executed  by 

***e  latter.     If,  therefore,  the  purchaser  neglects  to  fulfil  his  part  of  the 

f°**tract  at  the  time  appointed,  or  within  a  reasonable  period  after  request, 

**o  time  was  appointed  the  vendor  will  be  entitled,  at  common  law,  to 

^fcell  the  estate  and  sue  the  purchaser  for  damages.     As,  however,  the 

~***te  passes  in  equity  to  the  purchaser,  as  we  have  already  seen,  from 

^e    time  of  the  signing  of  the  agreement  for  the  sale,  the  vendor  cannot 

^*^ly  proceed  to  re-sell  until  he  has  barred   the  purchaser's  equitable 

^^*n  to  a  specific  performance.     For  this  purpose  he  should,  as  soon 

"the  latter  has  made  default,  give  him  notice  of  his  intention  to  re-sell 

*   (*)    Marti*  y.  SmUh,  6  East,  555.    HaUeweU     v.  Lloyd,  2  N.  &  M.  410. 


*  i°^.  1  M.  *  Or.  867.    Poole  t.  JK0,  6  M.  (f)  Thornton  v.  Miles,  1  Esp.  185. 

Z^."-  885.    Phillips  t.  Fielding,  2  H.  BL  182.         (g)  Adams  v.  Heathcote,  10  Jur.  801.    Green* 
t.  Robinson,  2  Dong.  620,  a.   RippingoU     wood  v.  Churchill,  9  Jar.  196. 
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by  a  given  day,  allowing  a  reasonable  and  sufficient  time  for  the  compl 
tion  of  the  contract  and  the  payment  of  the  purchase-money,  and  then, 
the  purchaser  disregards  the  notice  and  continues  in  default,  the  rend 
will  be  entitled  in  equity,  as  well  as  at  common  law,  to  re-sell  the  esta 
and  apply  the  produce  of  the  sale  in  liquidating  the  costs  and  expenses 
the  re-sale  and  in  payment  of  the  original  purchase-money ;  (A)  and  1 
will  be  entitled,  also,  to  bring  an  action  to  recover  the  deficiency  and  I 
the  damage  he  has  sustained  by  the  purchaser's  breach  of  contract.  («) 
the  vendor  re-sells  without  giving  such  notice,  equity  will,  so  long  aa 
conveyance  has  not  been  executed  to  the  second  purchaser,  decree 
specific  performance  of  the  first  contract  in  favour  of  the  first  purcba* 
provided  he  has  not  been  guilty  of  laches  and  slept  over  his  rights.  Bi 
if  a  conveyance  has  been  executed,  equity  will  not  then  interfere  unlet 
the  second  purchaser  had  notice  of  the  original  contract.  If  the  latter  ba 
purchased,  and  has  taken  a  conveyance  and  paid  the  purchase-mone; 
without  notice  of  the  prior  sale,  he  has  equal  equity  with  the  first  par 
chaser ;  and  having  clothed  himself  with  the  legal  estate,  he  comes  witfaii 
the  rule,  that  where  parties  have  equal  equity,  he  who  has  the  legal  tid< 
shall  prevail.  But  if  such  second  purchaser  had  notice  of  the  first  con 
tract,  equity  will  compel  him  to  convey  the  estate  to  the  first  purchaser  01 
receiving  the  price  that  the  latter  originally  agreed  to  pay.  Whenever  tin 
vendor  re-sells  without  being  entitled  in  equity  so  to  do,  he  will  be  eon 
sidered  as  a  trustee  for  the  first  purchaser,  and  will  be  compelled  to  accoun 
to  the  latter  for  any  profit  he  has  realized  on  the  re-sale,  (k)  To  obvia* 
difficulties  and  objections  to  a  re-sale  it  has  been  usual  to  insert  in  agre* 
ments  for  the  sale  of  realty,  a  stipulation  to  the  effect,  that  if  the  purchase 
shall  fail  to  complete  the  purchase  and  pay  the  price  at  the  time  appoints* 
the  agreement  shall  be  utterly  void,  and  the  vendor  at  liberty  to  re-se 
the  estate ;  and  that  the  deficiency,  if  any,  by  such  re-sale,  together  wri 
the  costs  and  charges  attending  the  same,  shall  be  made  good  by  the  d« 
faulter.  (/)  This  stipulation,  and  also  the  vendor's  notice  of  re-sale,  ma 
be  waived  and  the  right  to  take  advantage  of  it  lost  in  equity,  if  objection 
to  title  made  by  the  purchaser  have  been  considered  by  the  vendor  or  b 
attorney  subsequently  to  the  time  fixed  for  the  re-sale,  and  it  can  t 
shown,  through  the  medium  of  written  evidence,  that  the  vendor,  aft* 
such  time  of  re-sale  had  elapsed,  still  continued  to  deal  with  the  purchase 
as  purchaser,  and  still  continued  to  treat  the  contract  as  a  subsisting  co3 
tract,  (m)  When  the  vendor  has  re-sold  and  conveyed  the  property  in  th 
manner,  he  will  be  considered  in  equity  as  selling  it  for  the  benefit  of  t3 

(h)  Hope  t.  Booth,  1  B.  &  Ad.  507.     Wood  v.  (t)  Post,  damages.     Wailing  r.  Horwood^ 

Machu  6  Hare,  1 61.     Maclean  v.  Dunn,  1M.&  Jar.  Q.  B.  48. 

P.  780,  781  ;  4  Bing.  722,  i.  c.  Benton  v.  Lamb,  (k)  Daniels  t.  Davison,  16  Ves.  255. 

15  Law  J.,  Ch.   218,  pott.    King  v.  Wilton,  6  (/)  Ex  parte  Hunter,  6  Ves.  94. 

BeAv.  124.  (*)  Cutis  v.  Tkodey,  13  Sim.  206, 1  Col.  22 
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original  purchaser,  for  whom,  by  the  first  agreement,  he  beeame  trustee, 
and  he  will  be  compelled  to  account  to  him  for  the  purchase-money,  (n) 

Specific  performance. — As  the  estate,  agreed  to  be  sold,  vests  in  equity 
in  the  purchaser,  as  we  have  already  seen,  from  the  time  of  the  signing  of 
the  agreement  for  the  sale,  the  Court  of  Chancery   will,  in  all  ordinary 
cases,  decree  a  specific  performance  by  the  vendor  of  all  such  acts  as  are 
necessary  to  be  done  by  him  to  transfer  the  estate  at  common  law  to  the 
purchaser,  and  clothe  the  latter  with  the  legal  as  well  as  the  equitable 
ownership  of  the  property,  and  thus  carry  the  contract  into   complete 
effect    If  the  vendor  has  no  title,  a  specific  performance  cannot  be  de- 
creed, as  he  cannot  be  compelled  to  convey  an  estate  which  he  has  not 
got.  (o)     If  he  has  signed  an  agreement  for  the  sale  of  property  under  the 
impression  that  he  was  seized  in  fee,  and  it  subsequently  appears  that  he  has 
only  a  life  estate,  a  specific  performance  of  the  contract  cannot  be  decreed, 
bat  the  purchaser  may,  if  he  pleases,  have  a  decree  for  the  conveyance  of 
the  life  estate  with  compensation  by  way  of  reduction  of  the  amount  of  the 
purchase-money.  If  the  remainder,  after  the  determination  of  the  vendor's 
life  interest,  is  vested  in  his  wife  for  life  with  remainder  to  his  son  in  fee, 
the  court  will  not  compel  him  to  use  his  marital  and  parental  authority  to 
^duce  the  wife  and  son  to  part  with  their  interests  in  the  property,  (p) 

We  have  already  seen  that  contracts  for  the  sale  and  purchase  of  lands 
fcad  tenements  may  be  established  through  the  medium  of  letters  showing 
*r*    offer  of  sale  on  the  one  side,  and  an  acceptance  of  the  offer  on  the 
other.  A  contract  authenticated  in  this  manner  may  be  enforced  in  specie. 
But  it  must  appear  to  be  a  complete  and  concluded  contract     "  The 
court  is  not  to  decree  performance  unless  it  can  collect  upon  a  fair  inter- 
pretation of  the  letters  that  they  import  a  concluded  agreement ;  if  it  rests 
ItNtsonably  doubtful  whether  what  passed  was  only  treaty,  let  the  progress 
towards  the  confines  of  agreement  be  more  or  less,  the  court  ought  rather 
to  leave  the  parties  to  law  than  specifically  to  perform  what  is  doubtful  as 
&  contract"  (q)     If  an  offer  to  sell  has  been  made  by  post,  and  the  offer  is 
accepted  as  soon  as  it  reaches  the  party  to  whom  it  is  addressed,  there  is 
*  concluded  contract,  as  we  have  already  seen,  although  the  letter  contain- 
ing the  offer,  or  the  letter  in  answer,  notifying  the  acceptance,  has  come  to 
hand  a  day  behind  its  time  in  consequence  of  some  delay  or  irregularity 
in  the  post-office,  (r)     It  is  a  general  principle  of  courts  of  equity  to  grant 
a  decree  for  the  specific  performance  of  a  contract  only  in  those  cases 
where  there  is  a  mutuality  of  obligation,  and  where  the  remedy  is  mutual, 
*od  it  has  consequently  been  held,  that  if  an  infant  signs  a  contract  for 


f\)  P*%UU  t.  Davison,  16  Vet.  255.  591.    Stratford  v.  Bosworth*  2  V«.  &  B.  841. 

r\  *[*cioso%  t.  Wordsworth,  2  Swanit.  869.  Ogilvit  v.  Foijambe,  8  Mer.  58. 

/ff  f*ovd  t.  Gtorgt,  1  Mad.  6.  (r)  Ante,  p.  30.     Duntop  r.  Higgins,  Dom. 

W  *<*•  Kldon,  HwddUstone  t.  Briscoe,  11  Ye*.  Proc.  12  Jar.  295. 
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the  sale  or  purchase  of  an  estate,  a  court  of  equity  will  not  decree 
specific  performance  in  his  favour  because  he  is  not  himself  by  reason 
his  infancy,  bound  by  the  contract,  (s)  A  court  of  equity  will  not  decree 
specific  performance  of  a  contract  in  favour  of  a  person  who  has  b&* 
guilty  of  an  unreasonable  delay  in  fulfilling  his  part  of  the  engagement* 
who  has  slept  for  a  lengthened  period  over  his  rights,  and  comes  forwaj 
at  last,  when  circumstances  have  changed  in  his  favour,  to  enforce  a  staj 
demand,  (t)  If  the  contract  of  sale  provides  that  immediate  possesau* 
shall  be  given  to  the  purchaser,  and  possession  is  accordingly  taken  \m 
the  latter,  and  the  vendor  afterwards  evicts  him,  the  vendor  abandons  hi 
right  to  a  specific  performance,  (n)  If  there  is  a  mistake  between  Urn 
parties  as  to  what  was  sold,  the  court  will  not  interfere  in  favour  of  eitbe 
of  them,  (x)  If  there  has  been  surprise  on  third  parties  at  a  sale  br 
auction,  and  they  have  been  deterred  from  bidding,  or  false  statement: 
have  been  made  by  the  purchaser,  which  have  kept  persons  away  fromth- 
sale,  a  decree  for  a  specific  performance  will  not  be  granted,  (y)  nor  will  i 
be  granted  in  any  case  where  there  has  been  fraud  or  deceit,  or  tk 
plaintiff  does  not  appear  before  the  court  with  "  clean  hands."  (z)  If  i 
person  has  been  induced  to  enter  into  and  sign  an  agreement  whilst  hi 
was  in  a  state  of  complete  intoxication,  equity  will  not  decree  a  specifi 
performance,  although  the  defendant  had  not  been  drawn  into  drink  by  tb 
plaintiff,  (a)  But  if  the  defendant  was  only  a  little  drunk  and  knew  wht 
he  was  about,  and  there  was  no  fraud,  a  decree  will  be  made,  (4)  Wher 
a  person  takes  upon  himself  to  contract  for  the  sale  of  an  estate,  and  is  no 
absolute  owner  of  it,  nor  has  it  in  his  power  by  the  ordinary  course  of  to 
or  equity  to  make  himself  so,  though  the  owner  offer  to  make  the  seller 
title,  yet  equity  will  not  force  the  buyer  to  take  it;  for  every  seller  ougl 
to  be  a  bond  fide  contractor,  (c)  But  if  the  vendor  has  contracted  bam 
fide  in  ignorance  of  the  defect  of  title,  and  procures  a  good  title  within, 
reasonable  time,  and  then  calls  upon  the  purchaser  to  complete  his  contm 
and  the  latter  refuses,  equity  will  then  grant  the  vendor  a  decree  ff 
specific  performance  against  the  purchaser,  (d)     Extravagance,  unreascw 


(«)  Flight  v.  BoUand,  4  Rum.  301.  Hill*  v. 
Cro/Z,  2  PhilL  62,  n.  (b.) 

(0  Lloyd  v.  ColUtt,  4  Bro.  C.  C.  469.  Har- 
rington v.  Wheekr,  4  Ves.  690.  Milward  v. 
Earl  of  Thanet.  5  Ves.  720,  n.  (6.)  Alley  v. 
De$ckamp*%  13  Ves.  Junr.  225.  Soulhcomb  r. 
Bishop  of  Exeter,  16  Law  J.,  Ch.  878. 

(u)  Knatchbull  v.  Or  tuber,  3  Mer.  1?4. 

(x)  Cloves  y.  Hvjginson,  1  Ves.  &  B.  524. 
Xeap  v.  Abbott,  Coop.  Ch.  Pr.  883.  StapyUon  v. 
Scott,  13  Ves.  427.  Ma* in*  v.  Freeman,  2  Kee. 
25.     Colyei  v.  Clay,  7  Beav.  188. 

(y)  Tvining  t/  Mortice,  2  Bro.  C.  C.  330. 
Mortloct  v.  liHller.  10  Ves.  305.  WiUan  v. 
Willan,  16  Ves.  83.  Mason  v.  A  r milage,  13 
Ves.  25.  ^ 


(x)  Cadman  ▼.  Homer,  18  Ves.  10.  Cft 
v.  Ta*burgh,  1  Jac.  &  Walk.  120.  PhUkft  ? 
DuJbe  of  Buck*,  1  Vera.  227.  FeUom  ▼.  U 
Guydyr,  1  Sim.  63. 

(a)  Craggy.  Holm*,  cited  18  Ves.  14.  Ayr. 
Barwict,  1  Ves.  &  B.  95. 

{b)  Lightfoot  v.  Heron,  1  Too.  &  C.  590;  «* 
see  ante,  178. 

(c)  Tendring  r.  Loudon,  2  Eq.  Gas.  Abr.  680, 
pi.  9.  Hamilton  ▼.  Grant,  3  Dow.  33.  Ami* 
v.  Clarke,  Bunb.  111. 

{d)  Mortlock  v.  BuUer,  10  Ves.  315.  BeM 
t.  Wood,  1  Jac.  &  Walk.  421.  Chamber!**  *• 
Lee,  10  Sim.  444.  Eytton  v.  Simmonds,  1  If* 
&  C,  C.  C.  608. 
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Leness,  or  inadequacy  of  price,  forms  no  ground,  in  general,  for  refusing 
t  specific  performance  of  a  contract,  unless  "  it  is  such  as  shocks  the 
racienoe  and  amounts  in  itself  to  conclusive  evidence  of  fraud  in  the 
f  notion."  (e)  But  an  exception  is  made  in  favour  of 'heirs  dealing  for 
ptoctanoies  in  their  families,  and  sales  of  reversions  by  heirs,  which  are 
►sely  scrutinized  and  generally  discountenanced.  (/) 
Ef  the  price  to  be  paid  for  an  estate  is  to  be  fixed- by  a  third-party,  there 
a  of  course  be  no  action  at  common  law,  nor  decree  for  specific  per- 
xnance  in  equity,  until  the  price  is  fixed;  (jr)  Neither  party  can' be 
mpeUed  to  appoint  an  arbitrator  to  name  the  price,(A)  and  if  an  arbi- 
ter is  actually  appointed,  the  death  of  either  party  before  award  rmade 
U  revoke  the  submission,  (i)  unless  there  be  mutual  covenants  between 
»  parties  for  themselves  and  their  heirs,  executors,  and  administrators, 
the  conveyance  of  the  estate  and  payment  of  the  money  to  be  awarded 
the  vendor,  (k)  When  the  person  who  is  to  make  the  valuation  is 
med  in  the  agreement  for  the  sale,  the  Court  of  Chancery  will  compel 

5  vendor  to  permit  the  valuation  to  be  made  according  to  the  contract, 
d  after  that  has  been  made,  a  supplemental  bill  may  be  filed  for  a 
ecific  performance.  (I)  If  a  party,  having  power  to  revoke  the  authority 
ren  to  the  arbitrator  to  name  a  price,  exercises  his  power  contrary  to 
od  faith,  a  court  of  equity  will  not  give  him  any  aid  or  assistance  in 
rtherance  of  his  misconduct,  (m)  A  revocation  of  the  submission  after 
has  been  made  a  rule  of  court  is  a  contempt  (n)  If  a  bill  be  filed  for 
ecific  performance,  and  a  valid  contract  of  sale  be  clearly  established, 

6  court  will  grant  an  injunction,  to  prevent  either  of  the  parties  from 
ting  any  act  which  may  be  injurious  to  the  estate,  such  as  cutting  down 
nber,  removing  boundaries,  pulling  down  buildings  and  walls,  presenting 

a  living,  &c.  ;(o)  and  the  vendor  will  in  general  be  restrained  from 
(selling  the  estate,  and  executing  a  conveyance  of  the  legal  estate  in  the 
roperty  to  a  third  person,  (p)  But  if  the  validity  of  the  contract  is 
fought  into  doubt,  or  there  is  good  reason  for  thinking  that  a  final  and 
oncluded  agreement  had  not  been  entered  into,  the  court  will  decline  to 
aterfere  ty  way  of  injunction,  (q)  "  There  are  few  cases  in  which  a  court 
if  equity  will  decree  a  performance  of  a  covenant  or  agreement  upon 
4uch  there  can  be  no  action  at  common  law."  (r) 


W  Cbfc,  T.  Trecothick,  9  Vet.  246.    Lewis  t. 
l}*ckmm,  10  Mod.  503. 

8ogd.  Vend.  314—327. 

mU»  t.  Davis,  3  Mer.  507. 
*  <4$ar  t.  MadUew,  2  Sim.  &  Stu.  154. 
%>  *i%ndell  v.  Brettargh,  17  Ves.  232 ;  6  Vet. 

ly  &clehier  t.  Reynolds, 

}')  4fone  ▼.  Merest,  6  Mad.  26. 

}m)  Pope  ▼.  Lord  Duncannon,  9  Sim.  1 79. 

V»)  Qarcourt   v.   Ramsbottom,   1  Jac.  &  W. 
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(o)  Crociford  v.  Alexander,  15  Ves.  138. 
Nicholson  t.  Knapp,  9  Sim.  326. 

{p)  EchXiff  t.  Baldwin,  16  Vesjun.  267.  Cur- 
tis t.  Marquis  of  Buckingham,  3  Ves.  &  B.  168. 

(a)  Turner  t.  Wight,  4  Bear.  40.  SpiUer  t. 
SpUler,  3  Swanst.  557. 

(r)  Lord  Eldon,  Whitmd  t.  Parrel,  1  Ve§.  senr. 
258;  2  Freem.  216;  11  Vera.  159;  2  Vera.  24, 
480. 
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Sales  by  trustees  will  not  be  enforced  by  the  Court  of  Chancery  if  tl* 
are  improvident  sales.  "If  the  trustee  has  been  negligent,  not  taking 
that  care  to  preserve  the  interest  of  his  cestui  que  trust  which  he  ought  te> 
have  done,  it  will  not  permit  the  party  dealing  with  him  to  take  advantage 
of  that  negligence."  (*)  The  court  will  not,  of  course,  enforce  any  contra*?* 
involving  a  breach  of  trust,  (t)  If  therefore  trustees  for  sale  enter  mtz*> 
any  contract  amounting  to  a  breach  of  trust,  equity  will  not  interfere 
favour  of  the  purchaser,  (u)  If  trustees  are  authorized  and  empowered 
sell  at  the  request  of  a  tenant  for  life,  the  trustees  have  a  discretion  whmHi 
the  court  has  no  power  or  jurisdiction  to  control,  and  they  cannot,  cons^^- 
quently,  be  compelled  to  give  effect  to  a  contract  entered  into  by  tlm^ 
tenant  for  life,  without  their  concurrence,  for  the  sale  of  the  estate.(r=^J 
If  trustees,  acting  in  the  exercise  of  a  power  of  sale,  make  an  agreement 
for  the  sale  of  an  estate,  the  contract  binds  the  estate ;  and  though  t*jf 
subsequent  events  it  cannot  be  executed  under  the  power,  yet  it  will 
decreed  to  be  specifically  performed  by  those  who  have  acquired  the 
terest  in  the  estate  bound  by  the  contract,  (y)  If  an  agent,  authorised  *c 
sell  by  public  auction,  sells  by  private  contract,  a  specific  performanoc 
will  not  be  decreed  against  the  principal,  although  the  estate  was  sold  for 
a  greater  price  than  he  required  for  it(z)  An  agreement  by  one  of  two 
joint  tenants,  to  sell  his  share  of  the  joint  estate,  amounts  in  equity  to  a 
severance  of  the  joint  tenancy,  and  a  specific  performance  of  the  contract 
will  be  decreed  as  against  the  survivor,  (a) 

Coverture. — Although  a  married  woman  cannot,  as  we  have  already 
seen,  bind  herself  by  a  contract  tor  sell  her  property,  (ante,  p.  158,)  either 
in  equity  or  at  common  law,  yet  if  a  husband  agrees  to  sell  his  wife's 
lands  a  specific  performance,  will  it  seems,  under  certain  circumstances, 
be  decreed  against  him.  (J)  "  But  the  jurisdiction  is  to  be  very  sparingly 
exercised,  and  equity  will  eagerly  seize  on  any  reasonable  ground  as  a  bar 
to  the  aid  of  the  court."(c) 

Lunacy. — By  1  Wm.  IV.  c.  65,  it  is  enacted,  that  where  any  person  has 
contracted  to  sell  an  estate,  and  afterwards  becomes  lunatic,  and  a  specific 
performance  of  such  contract,  either  wholly  or  so  far  as  the  same  remains 
to  be  performed,  has  been  decreed  either  before  or  after  such  lunacy,  it 
shall  be  lawful  for  the  committee,  by  the  direction  of  the  Lord  Chancellor, 
to  convey,  in  pursuance  of  such  decree  ;  and  the  purchase-money,  or  so 
much  as  remains  unpaid,  is  to  be  paid  to  the  committee. 

(s)  Turner  v.  Harvey,  1  Jac.  178.    Ord  v.  Noel,  1  Smith,  247. 

5  Mad.  440.  (a)  Brown  v.  RaindU,  3  Vet.  257.    2ftfc»T- 

(0  Wood  t.  Richardson,  4  Bcav.   176,  177.  Hinton,  2  Ves.  aenr.  689.     Frewen  t.  Rifh  ' 

Thompson  v.  Blachtone,  6  Beav.  472.  Bro.  Ch.  C.  224. 

(u)  Mortlock  v.  Buller,  10  Ves.  292.  (6)  Morris  v.  Stephenson,,  7  Vee.  474.    M»*9 

(x)  Thomas  v.  Bering,  1  Keen,  729.     Graham  v.  Wasey  8  ib.  511.                                            a 

v.  Oliver,  3  Beav.  124.  (c)  Sugd.  Vend.  232.     Martin  y.  JfiWA  f 

0/)  Mortlock  v.  Buller,  10  Ves.  315.  Jac.  ft  Walk.  425.    Davis  r.  Jones,  4  B.  &  Ml 

(z)  Daniel  t.  Adams,  Ambl.  495 ;  Lord  Sldon,  New  Bep.)  269. 
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Spec\fic  performance  in  cases  of  resale. — If  after  the  making  of  the 
contract  of  sale  the  vendor  has  resold  the  estate  and  executed  a  convey- 
ance to  the  second  purchaser,  and  the  latter  has  bought  and  accepted  the 
conveyance,  and  paid  the  purchase-money  in  ignorance  of  the  first  con- 
tract of  sale,  a  specific  performance  of  such  first  contract  will  not  be  de- 
creed unless  the  second  purchaser  has  bought  with  notice  thereof,  in 
which  case  the  first  purchaser  is  entitled  to  a  decree  for  a  specific  per- 
formance against  the  vendor  and  the  second  purchaser,  the  latter  being 
considered  to  take  subject  to  the  equity  of  the  first  purchaser,  to  have  the 
premises  conveyed  to  him  at  the  price  originally  agreed  upon.(rf)  If  the 
vendor  resells,  without  having  any  right  in  equity  so  to  do,  he  will  be 
considered  as  a  trustee  for  the  purchaser,  reselling  the  estate  for  the  bene- 
fit of  the  latter,  and  he  will  be  compelled  to  account  to  him  for  the  pur- 
chase-money.^) It  has  been  held,  that  if  a  vendor  resells  after  the  filing 
of  a  bill  for  a  specific  performance,  and  executes  a  conveyance  to  the 
second  purchaser,  the  court  will  order  a  reference  to  the  master,  to  inquire 
into  the  damages  sustained  by  the  purchaser,  and  will,  when  the  amount 
has  been  ascertained,  order  it  to  be  paid  to  the  purchaser  with  costs,  (f) 
But  the  cases  cited  in  support  of  such  a  doctrine  seem  to  have  been  re- 
cently overruled,  on  the  ground  that  it  is  not  within  the  province  of  courts 
of  equity  to  award  damages  for  breaches  of  contract.^) 

Specific  performance  after  the  death  of  the  vendor. — If  the  vendor  is 
^ized  in  fee  or  pur  autre  vie,  and  dies  before  a  conveyance  is  executed, 
Us  heir-at-law  will  be  decreed  to  perform  the  agreement  in  specie,  and  be 
compelled  to  execute  a  conveyance  of  the  estate, (A)  although  the  pur- 
chase-money is  not  payable  to  him,  but  to  the  personal  representatives  of 
the  vendor.  If  the  latter  is  only  tenant  in  tail,  his  agreement  to  sell 
cannot  be  enforced  in  equity  against  the  issue  in  tail,  although  he  may 
tare  entered  into  the  strongest  covenants  to  that  effect  ;(*)  and  although  a 
decree  for  specific  performance  may  have  been  obtained  against  him  in 
his  life-time,  and  he  may  have  died  in  contempt  and  in  prison  for  not 
obeying  the  decree,  and  although  he  may  have  received  part  or  even  the 
wkole  of  the  purchase-money  ;(k)  for  the  issue  in  tail  claim,  performam 
7*1*  from  the  creator  of  the  estate  tail,  and  not  from  the  tenant  in  tail 
^•eli^  and  the  Court  of  Chancery  cannot  take  away  their  rights  by  tide 
i^BUnount.     But  if  the  entail  is  barred  by  the  vendor  in  his  life-time,  and 

(S3  'S0***  T-  -D»vu<m,  17  Ves.  433.  Freem.  199 ;  Anon,  ib.  155. 

/  /  -Z^aftteb  t.  Davison,  16  Ves.  255.  (t)  As  to  conveyances  by  infant  heirs  see  1  Wm. 

r  a!  -****to»T.  SUwart,  1  Cox, 258.  Qreenaway     IV.  c  60,  ss.  15,  16;   1  &  2  Vict  c  67;   Sngd. 

' £\* 2**' 12 Vef 895«  Vend-  224> 225- 

qW  ^uimbury  t.  Jones,  2  Bear.  462 ;  5  Myl.  &  (t)  Ross  v.  Rots,  1  Ch.  C.  171.    Cavendish  v. 

jj  \       ^«W  t.  Gee,  17  Ves.  279.    Bhre  y.  Sut-  Worley,  Hob.  203.    Fox  v.  Crane,  2  Vera.  806. 

J/.  ***•  248.   Jenkins  t.  Parkinson,  2  Mjl.ft  Frank  v.  Mainwaring,  2  Bear.  126 ;  8  &  4  Wnu 

-ft  IV.  c.  74, ..  47. 

W  <y«ff  v.  Vermednm.     Stevens  t.  Baily,  2 
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the  estate  of  the  latter  converted  into  a  fee,  then,  as  there  are  no  issue  ii 
tail,  a  specific  performance  will  be  decreed  as  against  his  heir-at-law.  Lega 
and  equitable  estates  tail  may,  as  we  have  already  seen,  be  barred  by  snnen 
der  or  by  deed  inrolled.  (Antey  Entails.)  By  the  act  (S  &  4  Wm.  IV.  c 
74)  abolishing  fines  and  recoveries,  and  establishing  new  and  simple 
modes  of  barring  estates  tail,  it  is  provided,  (s.  47,)  lhat  in  cases  of  dfa 
positions  of  lands  by  tenant  in  tail  under  the  act,  the  jurisdiction  of  court 
of  equity  shall  be  altogether  excluded,  either  on  behalf  of  a  person  chin 
ing  for  valuable  consideration,  or  not,  in  regard  to  the  specific  perfora 
ance  of  contracts;  and  the  supplying  of  defects  in  the  power  of  dispositio 
given  to  tenants  in  tail  by  the  act,  and  the  supplying  under  any  circun 
stances  the  want  of  such  power  of  disposition,  or  giving  effect  to  any  at 
by  tenant  in  tail,  which  in  a  court  of  law  would  not  be  an  effectual  disp 
sition  of  the  estate,  and  that  no  disposition  thereof  by  tenant  in  tail  . 
equity,  shall  be  of  any  force,  unless  such  disposition  would  at  law  be  * 
effectual  disposition  under  the  act.  This  provision,  therefore,  prevents 
court  of  equity  from  treating  a  contract  or  covenant  to  bar  an  estate  tail  6 
an  actual  bar  of  the  estate,  and  prohibits  a  decree  for  the  specific  per 
formance  of  any  such  contract,  and  of  treating  an  invalid  disposition  of  the 
estate  as  a  complete  or  valid  bar  of  the  entail,  "  yet  it  does  not  prohibit 
the  exercise  of  the  old  power  of  enforcing  a  specific  performance  off 
contract  against  the  tenant  in  tail  himself.  By  a  recent  act,  (1  Wm.  IT. 
c.  36,  s.  15,)  the  court  itself  may  execute  the  decree  against  tenant  in 
tail  in  custody  for  a  contempt."  (/) 

Contracts  secured  by  penalties. — If  it  is  provided  by  the  contract,  thai 
if  either  party  neglects  or  refuses  to  fulfil  his  part  of  the  engagement,  he 
shall  pay  a  sum  of  money  to  the  other,  (post,  ch.  22,)  by  way  of  penalty 
for  non-performance,  or  as  the  liquidated  and  ascertained  damage  resulting 
from  the  breach  of  contract,  equity  will  nevertheless  decree  a  specific  per- 
formance, just  as  if  no  such  proviso  had  ever  been  inserted,  and  the  da* 
fendant  cannot,  by  forfeiting  the  penalty,  get  rid  of  the  agreement  (m) 

Grants,  transfers,  and    conveyances  of  corporeal  tenement*  <u* 

hereditaments. 

Estates  of  inheritance. — It  was  not  until  the  passing  of  the  statute  o 
frauds,  (29  Car.  II.  c.  2,  s.  3,)  that  the  gfant  or  transfer  of  freehofc 
estates  and  interests  in  lands,  tenements,  and  hereditaments,  were  require* 
by  law  to  be  "  put  into  writing,  and  signed  by  the  parties  making  oi 
creating  them,  or  their  agents  thereunto  lawfully  authorized  by  WBIT 
ing;"  (n)  but  the  numerous  Anglo-Saxon  grants  and  transfers  of  land,  pic 

(0  Sugd.  Vend.  227.  regiam,  Bed  allegat  quodSancttisBdwardus  quail 

(m)  Hopson  t.  Trevor,  1  Str.  533.    Belchier  v.  rex  Angliae,  Ac.,  dedit  et  concept  Deo  et  8sv 

Reynolds,  2  Lord  Kenyon,  part  2,  87.    Parks  ▼.  Bdmundo,  &c,  dicta  tenementa  per  quendaa  e 

Wilson,  10  Mod.  51 5.  tellum  quern  dicit  ipsum  Sanctum  Bdwardon  I 

(a)  Bt  idem  Abbas  non  ostendit  aliquam  cartam  isse  super  ahum  altare  monasterii.    Madox,  1, 
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served  to  this  day  in  our  public  and  private  libraries  and  collections  of 
I  antiquities,  plainly  shew  that,  when  lands  were  granted  to  be  holden  by 
i  the  grantee  in  perpetuity,  the  grant  was  generally  evidenced  by  written 
instruments.  These  written  evidences  of  the  title  to  land  were  called 
landboc,  or  land-book,  and  land  holden  by  virtue  thereof  was  called 
bocland,  or  book-land,  as  distinguished  from  folkland,  or  the  common 
people's  land,  which  was  land  holden  by  villeins  and  others  by  a  preca- 
rious tenure,  at  the  will  of  the  lord.(o) 

Feoffments. — After  the  introduction  of  the  feudal  system,  and  the  par- 
celling out  of  land  into  feuds,  fiefs,  or  fees,  a  transfer  of  the  right  to  hold 
lind  was  denominated  a  grant  or  transfer  of  the  fee.     At  first  the  fief  or 
fee,  as  is  well  known,  was  holden  at  the  will  of  the  lord,  then  for  a  term 
of  years,  then  it  was  holden  for  life,  and  lastly  it  became  hereditary,  with 
power  on  the  part  of  the  feudatory  to  aliene  and  dispose  of  it.     The  grant 
or  transfer  of  the  fee  was  effected  by  corporeal  investiture,  without  which 
the  feud  could  not  subsist     This  was  perfected  by  a  delivery  to  the 
grantee  of  a  turf  or  clod  of  the  land  or  the  branch  of  a  tree,  or  the  key  or 
\     latch  of  the  door  of  a  house,  as  a  symbolical  delivery  of  the  possession  of 
t      the  land  itself,  and  was  called  livery  of  seizin  or  delivery  of  possession, 
denied  from  the  French  terms,  livrer,  to  deliver,  and  saisin,  possession. 
This  investiture  was  required  to  be  made  openly  and  notoriously  in  the 
presence  of  the  neighbourhood  and  of  numerous  witnesses,  in  order  to 
prevent  disputed  titles.     A  written  instrument  was  in  nowise  necessary  to 
the  completion  of  the  investiture  and  transfer  of  the  fee,(/>)  but  when  the 
tttate  was  no  longer  held  at  the  will  of  the  lord,  but  became  hereditary  in 
fo  feudatory  and  his  heirs,  it  was  generally  accompanied  by  a  grant  in 
WlUing,  and  a  written  memorial  of  the  investiture  or  livery  of  seizin,  at- 
te*ted  by  the  signature  of  the  witnesses,  in  order  to  perpetuate  evidence  of 
*©  transfer  and  investiture,  and  preserve  proof  of  the  title  for  the  benefit 
°*  the  heirs  of  the  feudatory,  (q)     The  writing  was  called,  in  the  corrupt 
"*tin  of  these  times,  feoffamentum  or  feoffment,  a  word  derived  from 
^°fiare  or  infeudure,  to  grant  one  a  feud  or  fee.    It  was  in  general  sealed, 
°*  accordance  with  the  Norman  custom  of  authenticating  important  written 
eTidences  with  their  seals,  and  was  therefore  called  carta  feofiamenti,  or  a 
°**ajter  or  deed  of  feoffment     The  deed  alone  was  totally  inoperative  as 
***  investiture,  and  would  not  pass  the  fee,  unless  it  was  accompanied  or 
flowed  by  livery  of  seizin,  (r)     Now,  however,  by  8  &  9  Vict.  c.  106,  s.  2, 
**^  fee  is  made  to  lie  in  grant  as  well  as  in  livery  y  and  every  feoffment, 

^(*)  It  if  probably  of  this  latter  description  of  (p)  Nihilominus  valet,  licet  scripture  non  inter* 

?^J  that  Ingnlph  if  fpeaking,  when  he  says,  venerit,  dum  tamen  alia*  habet  probationer  Bract. 

-jp^ifcrehantnr  prosdia  nndo  verbo  absque  tcripto  fol.  33,  ed.  1569. 

^*J  «Wta,  tantam  cam  domihi  gladio,  vel  galea,  (?)  Ad  perpetuam  memoriam  propter  bre?em 

I**  wnra,  fcc    Hist.  Croyl.  901.     He  appears  to  hominum  ritam,  et  ut  facilius  proban  possit  donatio. 

rj  dumbing  the  feudal  investiture  "  per  fustum  Bract,  fol.  33. 

■*  per  baculum,  per  haspam  ?el  annulum."  (r)  Pratt,  C.  J.f  Frtma*  v.  Wett,  2  Wils.  167. 
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or  grant  of  the  fee,  (not  being  a  feoffment  made  under  a  custom  by 
infant,)  is  made  void  unless  it  is  evidenced  by  deed  ;  so  that  estates 
fee  may  now  be  granted  by  deed  without  livery  of  seizin,  and  cannot 
granted  by  livery  of  seizin  without  deed. 

Of  the  ancient  form  of  grant  and  transfer  of  estates  of  inheritance. 
Ancient  grants  and  transfers  of  land  in  perpetuity  vary  greatly  in  tb 
phrases  and  expressions.  There  was  no  settled  form  or  mode  of  conte 
ance,  the  parties  appearing  to  have  been  anxious  only  in  a  few  simj 
sentences  to  express  their  intention,  that  the  one  was  to  part  with  u 
the  other  possess  and  have  the  land  granted,  for  ever,  in  perpetuity  of  p< 
session.  The  Saxon  grants  generally  commence  in  the  first  person, u 
H.,  &c,  for  ever  deliver  to  thee,  W.  &c,  the  land  called,  &c,  with 
things  belonging  to  it,  the  fields,  woods,  meadows,  and  marsh,  that 
well  thou  as  thy  posterity  may  hold  and  possess  it,  and  have  free  power 
do  with  it  whatsoever  thou  wilt."  Any  form  of  expression  clearly  ii 
mating  an  intention  to  transfer  the  right  of  property  in  the  soil  in  p 
petuity  sufficed  to  pass  what  in  modern  times  has  been  called  an  estate 
fee,  such  as  "  to  be  possessed  by  him  for  ever,  with  free  power  of  doi 
whatsoever  he  will  with  it" — "  in  order  that  it  may  be  in  his  power,  a 
remain  firmly  fixed  in  hereditary  right" — "  that  he  may  have  the  libe 
of  changing  or  giving  it  in  his  life,  and  may  have  the  power  of  leavi 
it  after  his  death  to  whomsoever  he  will" — "  to  have  and  possess  it  in 
own  possession,  and  for  his  days  to  enjoy  it  happily,  and  after  his  days 
leave  it  to  whomsoever  shall  be  agreeable  to  him  in  perpetual  inhei 
ance,"  or,  "to  have  and  possess  it  in  hereditary  right,  with  the  sa 
liberty  in  which  it  is  granted  to  him."(#)  Many  of  the  early  Nora 
grants  are  expressed  in  terms  similar  to  the  Saxon,  the  land  bei 
granted,  not  to  the  feoffee  or  grantee  and  his  heirs,  but  "  to  him  and 
after  him" — "  to  be  possessed  in  hereditary  right" — "to  be  holden  in 
and  inheritance" — "  to  be  holden  in  perpetuity  for  ever  and  ever."  In  i 
Norman  feoffments,  however,  the  land  is  usually  granted  to  the  feoffee  a 
his  "  heirs,"  or  his  "  heirs  and  assigns."  The  following  examples  of  N< 
man  feoffments  present  a  contrast  to  some  of  the  tautological  conveyanc 
of  the  present  day : — "  Manser  Bisset,  the  king's  standard-bearer,  to  t 
men,  French  and  English,  health.  Be  it  known  to  you  that  I  hv 
given  and  granted  the  hide  of  Garlai  of  Rochburn  to  John  of  Rochburn,  1 
him  and  his  heirs  in  fee  and  inheritance,  to  be  holden  of  me  and  my  bei 
freely  and  securely.  Andrew,  son  of  William,  &c.  &c,  bearing  wr 
ness."(l)  "  To  all  true  men  of  London,  French  and  English,  health.  B 
it  known  to  you  that  we  have  granted  the  land  and  the  stone  house,  & 
the  other  houses  which  we  bought  of  the  widow  Cecilia,  to  our  oat 

(«)  British  Museum  Library,  748,  749,  M.  S.      Anglo-Saxon  Charters. 
Augustus,  7,  26 ;  Appendix  to  Bede,  767;  Astle's         (0  Madox,  form  289. 
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Ernest  and  his  heirs,  to  be  honourably  holden  of  us  in  fee  and  hereditary 
right" 

It  is  evident  that  when  fees  first  became  hereditary,  an  express  limita- 
tion to  the  "  heirs"  of  the  feoffee  was  in  nowise  necessary  to  make  the  fee 
granted  an  hereditary  fee.     Any  words  of  perpetuity  manifesting  an  in- 
tention, on  the  part  of  the  grantor,  to  grant  an  hereditary  estate,  to  be 
holden  by  the  grantee  subject  to  the  ordinary  feudal  services,  would  suffice 
for  the  creation  of  an  hereditary  fee ;  but  if  the  grant  was  unaccompanied 
by  words  of  perpetuity,  the  grantee  or  feoffee  would. take  an  estate  for  life 
only,  which  would  revert  on  his  death  to  the  grantor.     In  the  reign  of 
Edward  IV.  (a.d.  1460 — 1480)  the  introduction  of  the  word  "  heirs"  into 
a  grant,  appears  to  have  been  considered  essential  to  the  transfer  of  an 
hereditary  estate.     "  I£"  observes  Littleton,  (ch.  1,  s.  1,)  "  a  man  would 
purchase  lands  or  tenements  in  fee  simple,  it  behoveth  him  to  have  these 
words  in  his  purchase, '  To  have  and  to  hold  to  him  and  to  his  heirs ;'  for 
these  words, '  his  heirs,9  make  the  estate  of  inheritance ;  for  if  a  man  pur- 
chase lands  by  these  words,  *  To  have  and  to  hold  to  him  for  ever,'  or  by 
these  words, '  To  have  and  to  hold  to  him  and  his  assigns  for  ever ;'   in 
these  two  cases  he  hath  but  an  estate  for  term  of  life,  for  that  there  lacke 
these  words, '  his  heirs,9  which  words  only  make  an  estate  of  inheritance  in 
•D  feoffments  and  grants."     Previous  to  the  reign  of  Edward  I.,  the 
grantee  of  an  hereditary  fee  holden  under  a  superior  lord  might  grant 
other  estates  in  fee  in  the  same  land  to  be  holden  of  himself,  and  by  this 
process,  which  was  termed  subinfeudation,  a  set  of  mesne  or  middle 
lords  were  created,  who  claimed  the  various  feudal  profits  of  wardships, 
UHriages,  and  escheats  of  their  immediate  terre-tenants,  to  the  exclusion 
°f  the  lord  paramount     This  led  to  the  enactment  of  the  statute  quia 
toptores,  (18  Ed.  I.  c.  1,)  which  directs  that  upon' all  sales  or  feoffments 
°fland  the  feoffee  shall  hold  the  land  not  of  his  immediate  feoffor,  but  of 
the  chief  lord  of  the  fee  of  whom  such  feoffor  himself  held  it     At  the 
present  day  all  lands  in  England  are  mediately  or  immediately  holden 
°*4e  crown. 

Qf  the  form  and  requisites  of  modern  feoffments  and  grants  of  estates 

**fee. — No  particular  form  of  words  is  necessary  for  the  creation,  grant,  or 

k^sfer  of  an  estate  in  fee,  beyond  the  limitation  to  the  heirs  of  the 

P^fctee.     If  the  estate  is  granted  to  the  grantee  only,  or  to  him  and  his 

tftsigns,"  or  to  him  and  his  "  executors  and  administrators,"  he  will  have 

°*ly  an  estate  in  the  land  for  the  term  of  his  own  life.(w)     If  a  man  be 

•^ed  of  land  in  fee  simple  or  for  life,  or  have  an  estate  for  years,  and  he 

8**Ht  all  his  estate,  or  all  his  right,  or  all  his  title,  or  all  his  interest  of  and 

111  the  land ;  by  this  grant  all  his  estate,  and  as  much  as  he  is  able  to 

5^1*0  LHt.  sec  1,  Haigh  v.  Jaguar,  16  M.  &  W.      Doe  v.  Garlick,  14  M.  Ac  W.  708. 
'  >    Shep.  Touch.  105,  106.     As  to  devises,  see 
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grant,  doth  pass  \{x)  but  the  fee  will  not,  it  seems,  pass  unless  there  be   a 
limitation  to  the  heirs  of  the  grantee,  (y)     The  use  of  the  words  u  give"  or 
"  grant"  is  not  essential  to  the  transfer  of  the  estate.     The  words  "  as- 
sign," "  make  over,"  "  transfer,"  u  convey,"  or  any  words  intimating  an 
intention  on  the  part  of  the  owner  of  the  fee  to  transfer  his  estate  to  the 
grantee  and  his  heirs  will  suffice.     If  a  man  "  bargains  and  sells"  all  his 
lands  by  deed  "  to  A.  and  his  heirs,"  "  the  deed  is  a  good  feoffment,  not- 
withstanding the  words  of  the  conveyanance  are  only  by  bargain  aad 
sale."  (2)     "  Deeds  shall  be  construed  so  as  to  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may ;  and  if  they  cannot  operate 
in  one  form  they  shall  operate  in  that  which  by  law  will  effectuate  the 
intention,  (a)     The  judges,  in  later  times,  have  had  more  consideration  kjo 
the  substance,  viz.  the  passing  the  estate  according  to  the  intent  of  tk^ 
parties,  than  the  shadow  and  manner  of  passing  it ;  and  where  the  iDtermt 
of  the  parties  is  apparent  to  pass  a  thing  one  way  or  another,  a  deed  ma»y 
be  good  either  way,  and  may  enure  to  divers  purposes,  and  he  to  whona 
the  deed  is  made  shall  have  his  election  which  way  to  take  it    "Thic 
intent  is  to  be  regarded  as  to  what  estate  is  to  pass,  and  to  whom."(&) 

Freehold  estates  for  life.-  When  lands  and  tenements  are  granted  to  * 
man  without  any  mention  of  his  heirs,  he  will  take  an  estate  for  the  tern 
of  his  life  only,  and  on  his  death  the  lands  and  tenements  will  revert  baclf 
to  the  grantor.  Such  an  estate  is  termed  a  lease  for  life,  and  is  "  a  free- 
hold estate  not  of  inheritance."  Estates  for  life  and  in  fee  were  original]  J 
called  freehold,  by  reason  of  the  enfranchisement  of  the  tenant  from  the 
arbitrary  will  of  the  lord.  When  the  feud  or  fee,  which  was  originally 
holden  at  the  will  of  the  lord,  came  to  be  confirmed  to  the  tenant  for  his 
life,  and  the  latter  acquired  a  right  to  hold,  as  against  the  lord,  as  long 
as  he  lived,  provided  he  rendered  the  feudal  services,  he  was  said  to  he 
enfranchised,  and  to  become  a  free  tenant,  and  his  holding  was  denomi- 
nated a  freeholding  or  freehold.  Formerly  an  estate  of  freehold  could  not 
be  granted  to  commence  infuturo,  inasmuch  as  livery  of  seizin  was  essen- 
tial to  its  creation,  which  livery  being  an  actual  tradition  or  delivery  of  the 
land  itself  to  the  grantee,  must  take  effect  in  prasenti  or  not  at  all. 
Therefore,  if  a  lease  for  life  was  granted,  to  commence  from  a  day  after 
the  day  of  the  date  of  the  lease,  it  was  void,  unless,  after  the  day  on  which 
the  lease  was  to  take  effect,  the  lessor  himself  in  person  did  make  livery 
of  seizin  secundum  formam  chartae.(e)  Now,  however,  it  has  been  enacted, 
(8  &  9  Vict.  c.  106,  s.  2,)  that  all  corporeal  tenements  and  hereditaments 

(x)  Shep.  Touch.  98.  (a)  Lord  Mansfield,  Ooodtitle  r.  BmUy,  G°*p 

(  y)  As  to  the  grant  of  all  a  man's  estate  by  will,      600. 
nee  Sanderson  ▼.  Dobson,  1  Exch.  141.     Doer.  (b)  Willes,  C.  J.,  687. 

Williams,  17  Law  J.,  Exch.  51.  (c)  Shep.  Touch.  272, 219.     Freeman  t.  W«*, 

(*)  Per.  Cor.,  Benicombe  v.  Parker,  Leon.  25.       2  Wils.  1 65.    Pugh  ?.  Duie  of  Leeds,  Cowp.  714, 

725. 
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U,  as  regards  the  conveyance  of  the  immediate  freehold  thereof,  be 
med  to  lie  in  grant  as  well  as  in  livery."  By  the  same  statute  it 
•nacted,  "  that  every  lease  required  by  law  to  be  in  writing  shall  be 
1  at  law  unless  made  by  deed."  The  statute  of  frauds  requires  {ante, 
6)  all  leases,  estates,  and  interests  of  freehold  to  be  created  by  writing ; 
allows,  therefore,  that  all  estates  for  life,  in  lands,  tenements,  or  here- 
jnents,  must  now  be  created  by  deed. 

jands  and  tenements  may  be  granted  to  be  holden  by  the  grantee  for 
life  of  another  person  as  well  as  for  his  own  life,  and  for  several  lives 
well  as  for  one  life  only.  When  he  holds  the  estate  for  his  own  life  he 
Ailed  tenant  for  life ;  when  he  holds  it  for  the  life  of  another  he  is 
ermed  tenant  pur  auter  vie.  The  grantor  may,  if  he  pleases,  dispose 
the  reversion  expectant  upon  the  termination  of  the  estate  for  life,  and 
it  the  lands  to  other  parties  to  be  taken  and  possessed  by  them  and 
ir  heirs  after  the  termination  of  the  life  interest.  Grants  of  lands  and 
iements  to  be  holden  for  the  life  of  the  grantee,  and  also  pur  auter  vie, 
pear  to  have  been  of  frequent  occurrence  amongst  the  Anglo-Saxons, 
gether  with  limitations  of  the  reversion  after  the  termination  of  the 
a  estate.  Many  of  these  grants  still  exist  Amongst  them  may  be 
umerated  one  made  by  Aldred  in  the  middle  of  the  eighth  century, 
lereby  he  granted  a  monastery  to  one  of  his  relations,  "  to  possess  it  as 
Qg  as  she  lives,  and  when  she  goes  the  way  of  her  fathers  to  revert  to 
e  church  of  Worcester  f(d)  and  another  made  by  a  Saxon  bishop,  who 
ants  lands  to  the  Mercian  king  "  for  the  space  of  the  days  of  five  men, 
have  and  to  enjoy  it  with  justice,  and  after  the  number  of  their  days  to 
tan  it  without  dissension  or  conflict,  to  the  church  in  Worcester."  The 
ercian  king  gave  the  same  land  to  his  minister,  Ecbercht,  "  for  the  space 
the  days  of  five  men  as  before  it  was  given  to  him."(e)  Power  was 
▼en,  in  many  cases,  to  the  grantee  to  bequeath  the  land,  to  be  holden 
tar  his  death,  to  any  one,  two,  three,  or  more  persons  mentioned  in  the 
*at,  after  which  the  land  was  to  revert  either  to  the  original  proprietor 
Along  the  grant,  or  to  some  ecclesiastical  body  or  other  persons  named 
ierein.(y)  An  annual  rent  was  frequently  reserved  upon  grants  of  this 
ascription.  By  an  ancient  Saxon  lease  of  the  year  852,  Abbot  Ceolred, 
*d  the  monks  of  Medeshamstede,  let  to  Wulfred  the  land  at  Sempigahan 
*  his  life,  on  condition  of  the  render  of  a  yearly  rent  of  60  fother  of 
ood,  12  fother  of  graefan,  6  fother  of  turf,  2  tuns  full  of  clear  ale,  2  slain 
ttie,  600  loaves,  10  mittan  of  Welsh  ale,  1  horse,  30s.  and  a  night's 
^Png'"^)  There  is  also  an  ancient  Saxon  grant  of  lands  for  life  re- 
r*ing  to  the  grantor  an  annual  rent  of  2,000  eels ! 

0  Smith's  A  pp.  Bede,  765.   M.  S.  Claud,  c.         (/)  Smith's  App.  to  Bcde,  773,  778. 
•25.  Q)  Sax.  Chron.  75;  3  Gale's  scrip.  475,  477; 

)  Heming  chart.  6,  8.  Wilkin's  Leg.  Sax.  47. 
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Deeds  of  conveyance  inter  partes. — If  the  estate  is  conveyed  by  a  deed 
inter  partes,  (ante9  p.  9,)  the  grantee  of  the  estate  will  be  entitled  to  take 
immediately  under  the  deed,  although  he  has  not  been  made  a  party 
thereto,  the  stat  8  &  9  Vict.  c.  106,  enacting,  (s.  5,)  that  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments,  and  the  benefit  of  a 
condition  or  covenant  respecting  any  tenements  or  hereditaments  may  be 
taken,  although  the  taker  thereof  be  not  named  a  party  to  the  same  inden- 
ture." 

Tilings  which  pass  by  the  conveyance  of  the  freehold. — We  shall  here 
consider  what  is  generally  understood  to  pass  by  the  full  and  comprehen- 
sive words  ordinarily  to  be  met  with  in  conveyances  of  realty,  to  be  holdexi 
in  fee  simple  or  for  life.     "  The  term  land,  in  its  primary  sense,  meaxM 
arable  land,  in  a  larger,  meadow  and  pasture,  as  well  as  arable  land,  als£3 
woods,  moors,  waters,  marshes,  furzes,  heaths,  and  such  like,  and  time 
castles,  houses,  and  buildings  thereupon."    By  a  grant,  therefore,  of  time 
land  or  ground  itself,  "  all  that  is  on  the  surface,  such  as  houses,  treeS) 
and  the  like,  is  granted  for  cujus  est  solum  ejus  est  usque  ad  caelum;  aixcl 
also  all  that  is  beneath  the  surface,  such  as  mines,  earth,  clay,  quarries, 
&c.(^)     But  the  right  to  dig  for  minerals,  and  to  take  out  stone,  coals,  &©-, 
from  beneath  the  surface  may,  as  we  shall  presently  see,  be  severed  either 
wholly  or  partially  from  the  right  to  the  surface,  one  person  being  entitled 
to  the  vesture  and  herbage,  the  timber  and  growing  produce  of  the  soil, 
and  another  to  underground  watercourses,  and  to  coals,  ore,  and  minerals. 
All  fixtures,  also,  attached  to  the  soil  and  freehold,  and  belonging  to  the 
grantor,  pass  with  the  land  as  accessorial  thereto,  without  being  named  in 
the  grant,  upon  the  principle  that  quicquid  solo  plantatur  solo  cedit,  but 
not  trade  fixtures  and  tenant  fixtures  belonging  to  the  occupier,  which  the 
latter  has  a  right  to  remove  at  the  termination  of  his  occupation,  vat 
moveables  which  rest  merely  on  the  surface  of  the  soil,  and  can  be  trans- 
ported at  pleasure  from  place  to  place.  (A)     Buildings  will,  however,  pass 
in  general  by  a  grant  of  the  fee,  although  they  are  moveable.     Thus  it  hi* 
been  held  that  a  wooden  windmill,  resting  on  a  brick  foundation,  uA 
anchored  into  the  ground  by  spores  and  land  ties,  passes  by  a  grant  of 
the  land  as  part  and  parcel  of  the  freehold,  although  the  whole  fabric  can 
be  taken  to  pieces  and  removed  in  a  few  hours,  (t)     By  the  grant  of  all  * 
man's  lands  doth  pass,  not  only  what  he  is  sole  seized  or  possessed  <A 
but  also  what  he  is  jointly  seized  or  possessed  of  with  another.    And  so 
e  canversOy  i.  e.,  as  far  as  regards  his  own  share  and  proportion.    By  the 
grant  of  a  house,  also,  all  the  ground  whereon  the  house  stands  doth  p&h 
and  all  things  incident  and  accessorial  to  the  building,  (it)     By  the  gn*** 

(g)  Shep.  Touch.  90,  92.  (i)  Steward  v.  Lombe,  1  B.  &  B.  507,  port, (fr-  **- 

(A)  Cvltgrave  v.  Bias  Santos,  2  B.  &  C.  78:         (*)  Shep.  Touch.  471. 
3D.&B.  255,  8.  c. 
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a  farm  will  pass  a  messuage  and  land,  meadow  pasture,  woods,  &c, 
5«unto  belonging,  or  therewith  used,  for  this  word  doth  properly  sig- 
y  a  capital  or  principal  messuage,  and  a  great  quantity  of  demesnes 
*rainto  appertaining.  By  the  grant  of  a  messuage  doth  pass  the  dove- 
ase,  dwelling-house,  the  orchard,  garden,  and  curtilage,  i.  e.  a  small 
rcl  or  field,  or  piece  of  ground,  not  exceeding  an  acre  or  thereabouts, 
vt  has  usually  gone  with  the  house.  By  the  grant  of  a  grange  will  pass 
house  or  edifice,  not  only  where  corn  is  stored,  such  as  a  barn,  but 
Bessary  places,  for  husbandry,  as  stables  and  lofts  for  hay  and  horses 
d  cattle,  a  curtilage  and  the  close  wherein  it  standeth  at  the  least.  The 
rd  manor  is  also  a  word  of  vast  extent,  and  comprehendeth  a  vast 
"iety  of  things,  and  some  words  are  so  general  in  their  signification  as 
comprise  every  description  of  realty  that  can  be  granted  and  possessed, 
tc  word  hereditament,  for  example,  is  of  as  large  extent  as  any  word ; 

whatsoever  may  be  inherited,  be  it  corporeal  or  incorporeal,  real,  per- 
*al,  or  mixed,  is  an  hereditament.     By  the  grant,  therefore,  of  all  here- 
aments,  do  pass  honours,  isles,  castles,  seignories,  manors,  messuages, 
ids,  meadows,  pastures,  woods,  moors,  marshes,  heaths,  reversions,  com- 
►Us,  rents,  vicarages,  advowsons  in  gross,  and  the  like  things,  which 
*  grantor  hath  in  fee  simple  at  the  time  of  the  grant,  whether  he  hath 
by  purchase  or  descent.     The  word  tenement,  also,  is  of  large  extent, 
d  comprehends  almost  as  much  as  the  word  hereditament.     "  Though 
its  vulgar  acceptation  it  is  applied  only  to  houses  and  other  buildings, 
t  in  its  original,  proper,  and  legal  sense,  it  signifies  every  thing  that 
ty  be  holden,  provided  it  be  of  a  permanent  nature,  whether  it  be  of  a 
bstantial  and  sensible,  or  of  an  unsubstantial  ideal  kind."(/)     By  a 
fcnt  of  the  issues  and  profits  of  land  the  land  itself  will  pass,  for  to  have 
9  issues  and  profits  and  to  have  the  land  is  all  one.(w) 
w  If  a  man  have  a  forest,  park,  chase,  vivary,  or  warren,  on  his  own 
nmd,  and  he  grants  this  forest,  park,  &c,  hereby  not  only  the  privilege 
I  the  land  itself  doth  pass.     But  if  the  ground  be  another's,  or  the 
tat  be  only  of  the  game,  the  land  or  soil  itself  will  not  pass."     If  the 
Her  of  land  grants  to  another  and  his  heirs  the  vesture  or  herbage  of  it, 
3  corn,  grass,  underwood,  sweepage,  and  the  like,  will  pass  by  the 
Hit    But  the  land  itself,  the  houses  and  timber  trees  thereon,  and  the 
nes  therein,  do  not  pass.  *  But  if  the  profits  of  the  land  be  granted  to 
Id  to  the  grantee  and  his  heirs,  the  great  trees,  mines,  and  all  that  is 
reel  of  the  land  will  pass.(w)     If  a  man  grant  to  another  all  his  woods 
>wing  in  such  a  place,  by  this  grant  doth  pass  all  the  highwood  and 
lerwood,  and  the  land  or  soil  itself  whereon  it  doth  grow.     But  if  the 


)  2  Bl.  Com.  17.  1  Cro.  190 ;  Co.  Litt.  4  b. 

)  Shcp  Touch.  90, 92.     Parler  t.  Plummer,  {*)  Shep.  Touch.  96,  97. 

Q   2 
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grant  is  of  the  trees  alone  there  shall  pass  no  more  of  the  soil,  but  such  as 
shall  serve  for  the  nutriment  of  the  trees. 

Surrounding  circumstances  may  always  be  regarded  in  order  to  see  what 
was  intended  to  pass  under  the  general  description  contained  in  the  deed, 
and  what  is,  or  is  not,  parcel  of  the  grant  or  demise,  (n)     General  and 
vague  descriptions,  particularly  in  the  case  of  copyhold  lands,  will,  when 
taken  from  previous  deeds  and  conveyances,  pass  all  such  lands  as  have 
been  ordinarily  transferred  and  held  under  them.(o)     And  by  the  grant  of 
things  by  any  general  name  will  pass  thereby,  so  much  as  in  common, 
reputation  or  by  local  custom  and  usage,  is  accounted  part  of  that  thing, 
and  is  usually  called  by  that  name.     If,  in  the  conveyance  of  the  estate, 
part  of  the  land  included  in  the  written  contract  of  sale  is  omitted  aad 
does  not  consequently  pass,  the  vendor  may  be  compelled  to  convey  it  by 
a  new  deed;(p)  and  on  the  other  hand,  if  more  land  has  passed  by  tim« 
conveyance  than  was  contracted  for  and  agreed  to  be  sold,  the  purchase* 
will  be  decreed  to  re-convey  it  to  the  vendor,  (q) 

When  anything,  moreover,  is  granted,  all  the  means  to  attain  to  it,  axm<l 
all  the  fruits  and  effects  of  it,  are  granted  also,  without  the  words  a  with  the 
appurtenances,"  or  any  such  like  words.  "  If  land  be  granted  to  nme, 
hereby  also  impliedly  is  a  way  thereunto  granted  to  me  also;  so  that  if  one 
have  twenty  acres  of  land,  and  grant  me  one  acre  in  the  midst  of  it,  hereby 
inclusive  there  is  granted  unto  me  a  way  to  it"  So  if  one  grant  to  me  * 
right  to  dig  a  trench  or  watercourse  in  his  ground,  to  convey  water  away 
from  my  land,  there  is  also  granted  to  me  a  right  to  come  on  the  land  to 
dig  and  amend  the  watercourse  as  occasion  may  require,  (r) 

Separate  grants  of  the  surface  and  of  the  subsoil. — We  have  already 
seen  that  the  possession  of  the  surface  of  land  may  be  in  one  person  and 
the  subsoil  in  another ;  and  the  owner  of  land  may  grant  the  surface  to 
one  person  and  the  subsoil  to  another,  or  he  may  make  a  limited  grant  or 
sale  of  the  surface,  to  be  cultivated  and  enjoyed,  reserving  to  himself  * 
right  to  the  subsoil,  and  to  all  stones  and  minerals  beneath  the  surface. 
When  grants  of  this  kind  are  made  the  owner  of  the  subsoil  may  maintain 
an  action  of  trespass,  quare  clausum  fregit,  against  the  owner  of  the 
surface,  if  he  digs  holes  into  the  subsoil  to  a  greater  depth  than  is  neces- 
sary for  the  proper  and  fair  use,  cultivation  and  enjoyment  of  the  surfaee- 
And  the  owner  of  the  surface  may,  on  the  other  hand,  maintain  an  actio*1 
of  trespass,  &c.  against  the  proprietor  of  the  subsoil,  if  the  latter  carried 
on  his  mining  and  subterranean  operations  so  as  to  interfere  with  the  us^ 

(*)  Doe  ?.  Burt,  1  T.  R.  708.  Prets  ▼.  Parker,  (q)  Taylor  t.  Beversham,  Rep.  Temp.  Rack   * 

10  Moore,  158.     Walsh  v.  Trevanion,  12  Jur.  Ch.  Ch.  C.  195.     Gibson  v,  Smith,  3  Barnard,  Ch.  C 

344.    And  see  post,  ch.  19,  a.  1.  491.    Calverley  ▼.  Williams,  1  Yea.  jr.  210. 

(o)  Long  ▼.  Collier,  4  Rum.  267.  (r)  Shep.  Touch.  96,  97.     Pheysey  ▼.  V***Tf* 

(p)  Nelson  v.  Nelson,  Nels.  7.    Pre.  Ch.  307.  16  M.  &  W.  490—496. 
Sugd.  Vend.  378. 
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and  enjoyment  of  the  surface.  Each  is  possessed  of  a  "  close,"  and  each 
is  bound  to  use  his  property  so  as  not  to  injure  his  neighbour.  (9)  If  the 
owner  of  land  grants  the  subsoil,  reserving  the  surface  to  himself,  he  im- 
pliedly grants  reasonable  means  of  access  to  the  subsoil,  and  the  grantee 
would  have  a  right  to  go  upon  and  dig  through  the  surface,  to  enable  him 
to  reach  the  subsoil,  if  he  had  no  other  means  of  access  thereto.  (Antey 
p.  228.) 

Grants  0/ incorporeal  hereditaments,  such  as  rights  of  common,  rights 
of  way,  advowsons,  tithes>  rents,  and  annuities,  issuing  out  of  land,  must, 
by  the  common  law,  in  order  to  be  valid  and  effectual,  be  made  by  deed. 
As  no  corporeal  possession  can  be  had  of  such  things,  they  are  not  capable 
of  manual  delivery  or  of  actual  occupation,  and  cannot  consequently  be 
transferred  like  land,  or  a  chattel,  by  livery  of  seizin.  There  can  be  no 
visible  transfer  and  transmutation  of  the  possession  and  ownership  of 
them,  and  they  are  said  therefore  not  to  lie  in  livery,  but  in  grant,  (t)  A 
right  to  go  upon  another  man's  land,  whether  it  be  for  pleasure  or  profit, 

• 

)*>  as  we  have  already  seen,  a  right  of  an  incorporeal  nature,  which  must 
be  created  by*  deed,  (u)     A  parol  license  or  permission  will,  so  long  as  it 
b*U]  not  been  countermanded,  justify  an  entry  upon  the  land,  (or)  but  it  can 
confer  no  indefeasible  right,  and  may  be  recalled  at  the  pleasure  of  the 
grantor.    A  parol  license  and  permission  to  shoot  and  sport  over  a  manor, 
oi*  to  fish  in  the  waters  thereof,  whether  it  be  a  mere  license  of  pleasure 
authorizing  the  licensee  to  take,  but  not  to  carry  away,  or  a  license  of 
profit,  authorizing  him  both  to  take  and  to  carry  off,  the  game  or  the  fish, 
may  be  revoked  at  any  time,  as  the  right  is  an  incorporeal  right  lying  in 
front,  and  can  only  be  created  by  DEED.(y)     The  right  to  a  watercourse 
beneath  the  surface  of  the  land,  is  likewise  an  incorporeal  right,  and  can- 
not be  created  by  writing  not  under  seal.     Thus,  where  the  defendant 
g&ve  a  parol  license  and  permission  to  the  plaintiff  to  construct  a  drain 
through  the  defendant's  yard,  and  to  use  such  drain  as  a  means  of  escape 
for  foul  and  waste  water  from  the  plaintiff's  premises,  and  the  defendant 
frfterwards,  and  after  the  license  had  been  acted  upon  and  executed,  and 
the  drain  constructed,  revoked  his  license  and  stopped  up  the  drain,  it  was 
Jfeld  that  that  he  was  entitled  so  to  do,  as  the  right  of  passage  for  waste 
^ter  claimed  by  the  plaintiff,  was  an  easement  and  incorporeal  right 
wMcli  lay  in  grant  and  could  not  be  created  by  parol,  (z)     So  where  a 

JO   Cox  y.  Glut,  12  Jur.  (C.  P.)  185,  4  C.  B.         (u)  Ante,  p.  84.    Mayfidd  v.  Robinson,  7  Q. 
y**«  t.  Riding,  5  M.  &  W.   69.     Acton  ▼.      B.  490. 


S/?**^  12  M.  &  W.  324.   Haigh  v.  Jaggar,  16  ix)  Fdtham  v.  Cartwright,  7  Sc.  695. 

* £*  "W.  525.     Ab  to  digging  for  tin,  see  Rogers  (y)  Duke  of  Somerset  ▼.  Fogwell,  5  B.  &  C. 

^.^T*m<wi,  12  Jur.  263.     Interpasturing  between  875  ;  8  D.  tit  E.  747,  s.  c.     Bird  v.  Higginson,  2 

*****ng  owner*,  Jones  ▼.  Robin,  ib.  308.  Ad.  &  E.  696.     Thomas  v.  Fredricks,  16  Law  J., 

J' >    Bac.  Abr.  Grants,  E.  Co.   Litt.  9  a.  42  a.  Q.  B.  393. 

£  *»**.  Abr.  Grant  G.  (a.),  2  Rolle  Abr.  Grant  (G).  (*)  Hewlins  v.  Shippam,  5  B.  &  C.  227 ;  7  D. 


v.  Leadbitter,  13  M.  &  W.  838.  &  B.  794,  8.  c. 
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parol  license  and  permission  had  been  given  to  the  plaintiff  to  make 
drain  and  tunnel  through  the  land  of  the  defendant  to  a  spring  of  wal 
and  to  have  a  free  passage  for  the  water  to  the  plaintiff's  brewery,  and  1 
defendant,  some  years  after  the  drain  and  tunnel  had  been  made,  earn 
it  to  be  stopped,  and  refused  to  permit  any  more  water  to  flow  thiot 
his  land,  it  was  held  that  he  was  justified  in  so  doing,  the  license  be 
by  parol,  and  no  right  having  been  acquired  by  user  or  length  of  poa 
sion.(a)  The  rector  of  a  parish,  in  consideration  of  20/.  paid  to  him 
the  plaintiff,  gave  an  oral  license  and  permission  to  the  plaintiff  to  m 
a  vault  in  the  parish  church,  and  consented  and  agreed  that  the  plait 
should  have  the  sole  and  exclusive  use  of  such  vault,  but  afterwards,  i 
after  the  vault  had  been  constructed  at  the  expense  of  the  plaintu% 
rector,  without  the  leave  of  the  plaintiff,  opened  the  vault,  and  can 
other  persons  to  be  buried  therein,  and  it  was  held,  that  no  action  wc 
lie  against  him  for  so  doing,  the  right  claimed  by  the  plaintiff  under 
contract,  being  an  incorporeal  right,  in  the  nature  of  an  easement,  wl 
could  only  be  claimed  by  prescription  as  appurtenant  to  an  ancient  a 
suage,  or  by  virtue  of  a  grant  under  seal  from  some  person  havii 
right  to  create  or  transfer  such  an  interest  or  easement  (4)  And  wl 
a  parol  license  was  given  by  a  lord  of  a  manor  to  a  cottager  to  ere 
cottage  on  a  piece  of  land,  part  of  the  waste,  rendering  an  annual  : 
as  a  quit  rent,  and  also  to  inclose  a  piece  of  ground,  part  of  the  wi 
for  a  garden  to  the  said  cottage,  and  the  license  was  acted  upon  and 
ecuted  by  the  building  of  the  cottage  and  the  inclosure  of  the  groun< 
was  held,  nevertheless,  that  the  license  was  revocable  at  the  pleasun 
the  lord.(c) 

A  parol  license  to  enjoy  an  easement  over,  or  upon,  the  soil  and  freel 
of  another,  is  at  once  determined  by  a  transfer  of  the  property,  and 
grantee  of  the  license  is  consequently  a  trespasser,  if  he  afterwards  en! 
upon  the  land  in  the  exercise  and  enjoyment  of  his  supposed  right, 
though  he  has  received  no  notice  of  the  transfer,  (d)  Care,  however,  m 
be  taken  to  distinguish  between  a  license  amounting  to  a  grant  of  an  et 
ment  to  be  exercised  and  enjoyed  by  the  grantee  of  such  license  «| 
the  grant or *s  land,  and  a  license  to  the  grantee  to  use  his  own  land  ii 
way,  which,  but  for  an  easement  claimed  thereon  by  the  grantor,  he  wot 
have  had  an  undoubted  right  to  use  it. 

In  the  case  of  Winter  v.  Brocktcell,(e)  for  example,  it  appeared  tl 
the  plaintiff  had  an  easement  over  the  defendant's  property,  viz.  a  i 
passage  for  light  and  air  across  the  defendant's  area,  and  had  consent 

(a)  Cocker  v.  CW/vr,  1  C.  M.  &  R.  418.  Dawney  y.  Dee,  Cro.  Jac.  605. 

(b)  Bryan  v.  Whistler,  8  B.  fc  C.  294,  295.    Ii"         (c)  The  King  v.  the  Inhabitants  of  Uor%d* 
the  license,  however,  in  this  case  had  been  under      M.  &  S.  562. 

seal,  it  would   have  made  no  difference,  as  the  in-  (d)   Wallis  v.  Harrison,  4  M.  A  W.  539. 

cunibent  has  no  power  to  grant  such  a  privilege.  {e)  8  East,  309. 
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o  tie  destruction  of  such  easement,  by  giving  the  defendant  a  parol  li~ 
eiice  to  put  a  skylight  over  his  area,  which  impeded  the  passage  of  the 
vjgbX  and  air  to  the  plaintiff1  s  parlour  window ;  and  it  was  held,  that  as 
ke  license  had  been  acted  upon  and  executed,  and  expense  had  been  in- 
mnred  by  the  defendant  in  the  construction  of  the  skylight,  that  the  license 
x>uld  not  be  recalled  by  the  plaintiff,  and  the  defendant  treated  as  a 
irrong-doer,  at  all  events,  until  the  plaintiff  had  offered  to  put  the  defen- 
laxit  into  the  same  situation  as  he  was  before  the  granting  of  the  license 
qr  reimbursing  him  his  expenses.     So,  in  the  case  of  Liggins  v.  Inge,(f) 
t  appeared  that  the  plaintiff  having  a  right  to  the  use  of  a  stream  of  run- 
iixig  water  which  flowed  through  the  land  of  the  defendant,  had  given  the 
lefJendant  a  parol  license  to  lower  the  banks  of  the  river,  and  erect  a  weir, 
divert  a  portion  of  the  water  which  had  previously  flowed  to  the  plain- 
's mill ;  and  it  was  held,  that  the  plaintiff,  after  he  had  so  given  up  his 
light  to  the  water  that  had  been  diverted,  and  suffered  the  grantee  of  the 
license  to  act  upon  the  faith  of  such  relinquishment,  and  to  incur  expense 
mi    doing  the  very  act  to  which  his  consent  was  given,  could  not  then 
lawfully  retract  such  consent,  and  throw  on  the  grantee  of  the  license 
the  burthen  of  restoring  matters  to  their  former  state  and  condition.     The 
banks  that  were  cut  down,  and  the  ground  whereon  the  weir  was  erected, 
were  the  soil  and  property  of  the  defendant,  the  acts  complained  of,  there- 
fore, were  in  this,  as  in  the  previous  case,  done  upon  the  land  of  the 
h&nsee,  and  the  license,  consequently,  had  not  the  effect  of  giving  to  him 
•*y  interest  in,  or  right  over,  the  soil  and  freehold  of  another.  There  may, 
^sequently,  be  a  waiver  and  extinguishment  of  an  existing  easement  by 
Parol,  but  the  creation  of  an  easement  de  novo,  can  only  be  effected  through 
&*  medium  of  a  deed. 

A>  distinction  has  been  sought  to  be  drawn  in  some  cases  between  a 
floextee  to  be  exercised  for  a  term  of  years,  and  a  license  to  do  a  thing  for 
^  indefinite  period,  amounting  in  point  of  law  to  a  grant  of  a  freehold 
utterest  in  the  nature  of  an  easement ;  and  it  has  been  contended  that  a 
n8hli  of  an  incorporeal  nature  may  be  granted  to  be  exercised  for  a  term 
°*  years  on  the  authority  of  the  cases  of  Webb  v.  Paternoster, (g)  where 
to*  licensee  claimed  a  right  to  keep  a  cock  of  hay  upon  the  land  for  a 
touted  period;  and  of  Wood  v.  Lake,(h)  where  he  claimed  a  right  to  the 
exclusive  use  of  the  land  for  the  term  of  seven  years  for  stacking  coals ; 
™  these  cases  are  not  authorities  for  any  such  position.  In  the  case  of 
*ayler  v.  Water Sy(i)  indeed,  it  was  holden  that  a  parol  license  to  enter 
e  Italian  Opera  House  during  the  performance  for  twenty-one  years, 
°ugh  the  medium  of  a  silver  ticket,  which  had  been  granted  for  a  valu- 

WW  5  M.  &  P<  712.  notter  was  not  a  license  under  seal"  18  M.  & 

~ift  .  ***lm.  71 ;  Pop.  151 ;  2  Roll.  B.  143, 152.  W.  847.    Jurist  at  sup.  189. 
3  jij*   t»y  no  means  certain,"  observes  Alderson,  (A)  Sayer,  3. 

•»  ***t  the  licengo  in  the  case  of  Webb  v.  Pater-         (i)  7  Taunt.  884. 
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able  consideration,  could  not  be  revoked;  but  the  objection  was  not  taken 
that  the  right  claimed  was  an  incorporeal  right,  which  lay  in  grant,  and 
could  not  therefore  pass  without  deed ;   and  this  case,  which  is  entirely 
at  variance  with  numerous  ancient  authorities,^)  has  recently  been  ex- 
pressly overruled.     Thus,  where  Lord  Eglintoun  being  possessed  of  a 
close  of  land,  upon  which  was  erected  a  stand  which  overlooked  a  race- 
course, authorized  the  issue  of  tickets  for  the  admission  of  strangers  to 
the  stand  during  the  races,  one  of  which  tickets  was  purchased  by  the 
plaintiff  for  a  valuable  consideration,  it  was  held  that  Lord  Eglintoun. 
had  a  right,  without  offering  to  return  the  money  paid,  to  revoke  the  li- 
cense, and  order  the  plaintiff  to  quit  the  stand,  and  on  his  refusal,  to 
remove  him  by  force.  (/)     Under  a  grant  to  a  man  and  his  executors  of  » 
right  to  get  coal  under  particular  lands  until  all  the  coal  should  be  gottexx, 
an  interest  passes,  it  seems,  to  the  executors,  provided  the  deed  operate* 
under  the  statute  of  uses.(m)     A  right  to  a  profit  a  prendre,  such  as    at 
right  to  search  for  and  dig  tin  in  another  man's  land,  may,  it  seems,  exist 
by  local  custom  and  usage,  (n) 

Sale  and  transfer  of  tenant  fixtures  and  trade  fixtures. — If  an  article 
affixed  to  the  freehold  is  sold  with  a  view  to  its  immediate  severance  there- 
from, the  contract  is  simply  a  contract  for  the  purchase  and  sale  of  * 
chattel.  If  it  is  not  purchased  with  a  view  to  immediate  severance,  the 
contract  is  then  a  contract  for  the  sale  and  purchase  of  fixtures.  We 
have  already  seen  that  by  the  grant  of  land  all  fixtures  attached  to  the 
soil  and  freehold  and  belonging  to  the  grantor,  pass  with  the  land  bs 
accessorial  thereto ;  and  that  by  the  grant  of  a  house  all  things  incident  and 
accessorial  to  the  building  pass,  such  as  window-frames,  windows,  doors, 
and  wainscots  attached  to  the  house,  and  furnaces,  coppers,  vats,  and 
tables  fastened  to  the  walls  or  to  the  ground  in  the  middle  of  the  house, 
and  all  fixtures  of  every  description  annexed  to  the  building  and  belong- 
ing to  the  grantor  or  landlord ;  (0)  But  tenant's  fixtures  and  trade  fixtures, 
which  were  put  up  by  the  tenant  or  occupier,  and  which  the  latter  has  & 
right  to  remove  at  the  expiration  of  his  tenancy  or  occupation,  do  not  of 
course  pass  by  the  grant  of  the  fee.  (p)  "  If  a  man  sells  a  house  where 
there  is  a  copper,  or  a  brewhouse  where  there  are  utensils,  unless  there 
was  some  consideration  given  for  them,  and  a  valuation  set  upon  them> 
they  will  not  pass  to  the  purchaser/'  (g) 

(*)  Bro.  Abr.  Licensee,  pi.  15  ;  14  Vin.  Abr.  Barton,  2N.&M.  428 ;  5  B.  &  Ad.  715,    «•  * 

Gbaht,  G.  (a.);  2  Rolle  Abr.  68;  Co.  Litt.  85.  Bitchman  v.   Walton,  4   M.    &   W.  414,   *** 

(I)  Wood  v.  Leadbitter,  13  M.  &  W.  888.  Car-  Thresher  v.  East  LoncL  W.  W.  Co.,  2  B.  &  C' 

rington  v.  Roots,  2  M.  &  W.  248.  608. 

(m)  Haigh  v.  Jaggar,  16  M.  &  W.  525.  (p)  Post,  ch.  8,  8.  1,  Lane  v.  Dixon,  8  C  B 

(n\  Rogers  v.  BretUon,  12  Jur.  268.  791 . 

(o)  Colegrave  v.  Dias  Santos,  2  B.  &C.  78  ;  8  (q)  Ld.  Hardwicke,  ex  parte  Quincy,  1  A«*. 

D.  &  B.  255,  s.  c.    Longsiaff  v.  Afeagoe,  2  Ad.  478. 
&  E.  167.    Birch  t.  Dawson,  ib.  37.    Hare  v. 
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Of  the  title  to  fixtures. — The  question  as  to  what  are  and  what  are  not 
mant  or  trade  fixtures,  removeable  by  the  occupier,  and  not  forming  part 
F  the  freehold  and  inheritance,  "  principally  arises  between  three  classes  of 
arsons.  1  st ; — between  different  descriptions  of  representatives  of  the  same 
nrner  of  the  inheritance,  viz.,  between  his  heir  and  executor.  In  this  first 
ise,  t.  e.y  between  heir  and  executor,  the  rule  as  to  severance  obtains  with 
le  most  rigour  in  favour  of  the  inheritance  and  against  the  right  to  dis- 
nnex  therefrom  anything  which  has  been  affixed  thereto.  2ndly; — 
etween  the  executors  of  tenant  for  life  or  in  tail,  and  the  remainderman 
r  reversioner;  in  which  case  the  right  to  fixtures  is  considered  more 
ivourably  for  executors  than  in  the  preceding  case  between  heir  and 
xecutor.  The  third  case,  and  that  in  which  the  greatest  latitude  and 
adulgence  has  always  been  allowed  in  favour  of  the  claim  of  severance, 
a  against  the  claim  in  respect  of  freehold  or  inheritance,  is  the  case 
etween  landlord  and  tenant."  (r) 

We  have  already  seen  that  a  contract  for  the  sale  of  fixtures  is  not  a 
ontract  for  the  sale  of  an  interest  in  land,  nor  for  the  sale  of  goods  and 
battels,  within  the  meaning  of  the  statute  of  frauds  (ante,  p.  43) ;  a  signed 
siting,  consequently,  is  not  necessary  for  the  authentication  of  the  con- 
tact Where  a  landlord  agreed  to  take  his  tenant's  fixtures  at  a  valuat- 
ion, and  the  tenant  quitted  possession  and  the  fixtures  were  then  valued, 
t  was  held  that  the  amount  of  the  valuation  might  be  recovered  in  an 
otion  against  the  landlord  either  for  the  price  of  "  fixtures  and  effects 
*urgained  and  sold,"  or  "  sold  and  delivered."  (s)  If  after  the  valuation 
Aft  been  made  and  delivered  to  the  purchaser,  the  latter  takes  possession 
f  the  fixtures,  or  exercises  dominion  over  them,  he  will  be  deemed  to 
ittve  adopted  the  valuation  and  assented  to  the  price  as  ascertained  by  the 
ffokers,  and  may  be  sued  on  an  account  stated,  (t)  Where  the  owner  of  a 
Bftse  of  a  house,  and  of  certain  fixtures  in  the  house,  gave  a  memorandum 
&  the  plaintiff  to  the  following  effect :  — "  In  consideration  of  W.  T.  (the 
>laintiff)  discounting  for  me  a  bill  of  exchange  for  80/.,  I  have  assigned  to 
*ttn  the  whole  of  the  fixtures,  as  per  inventory,  &c."  it  was  held  that  the 
property  in  the  fixtures  passed  by  this  note  to  the  plaintiff,  (u) 

A  contract  for  the  sale  and  fixing  up  in  a  dwelling-house  of  a  copper  or 
&  stove  is  not  a  contract  for  the  sale  of  fixtures,  but  of  goods  and  chattels, 
and  the  performance  of  work  and  labour.  If  a  contract  be  made  for  the 
erection  upon  the  soil,  or  in  a  dwelling-house,  of  machinery,  presses,  &c, 
&e  contract  is  properly  a  contract  for  work  and  labour,  and  the  supply  of 
materials.     It  is  a  contract  for  the  erection,  and  not  the  sale  of  a  fixture, 

(f)  Ld.  EUenbonragh,  Elwee  v.  Maw,  8  East,  Viney,  1   Campb.  471.    Knowles  ▼.  Michel,  13 

W;  port,  ch.  8,  s.  1,  Fixtures.  Ea»t,  249. 

(*)  Halle*  v.  Runder,  1  Cr.  M.  &  K.  276.  («)  Thompson  v.  PeUit,  16  Law  J.,  <J.  B.  162. 
(0  Salmon  v.  Walton,  4  Moore,  73.    Neal  t. 
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and  is  the  same  in  principle  as  a  contract  to  erect  a  pillar  or  build  * 
house,  (x) 

Sale  of  standing  crops. — We  have  already  seen  thaXfructus  industrials* 
such  as  growing  crops  of  turnips,  potatoes,  and  corn ;  and  the  annual  prep 
ductions  of  the  soil  raised  each  year  from  fresh  plants  and  seeds  are  gooA 
and  chattels ;  (y)also  growing  timber,  sold  at  so  much  per  foot,  with  a  vie^ 
to  its  immediate  severance  and  removal  from  the  soil ;  but  that  contract 
for  the  sale  of  growing  grass,  growing  timber  or  underwood,  growing  frui 
and  hops  not  made  with  a  view  to  immediate  severance  and  removal,  ac 
contracts  for  the  sale  of  an  interest  in  land  (ante,  39,  40). 

Bills  of  sale  of  growing  crops. — If  a  man  seized  of  land  by  deec 
"  grants  to  another  and  his  heirs  the  vesture  or  herbage  of  it,  and  make* 
livery  of  seizin  in  it  secundum  formam  chartae ;  by  this  grant  do  pass,  a 
previously  mentioned,  the  corn,  grass,  underwood,  sweepage,  and  db 
like."  (z)  "  He  that  hath  the  land  also  may  grant  all  fruits  that  may 
upon  it  after,  and  the  property  shall  pass  as  soon  as  the  fruits  are 
And  though  the  words  are  not  words  of  gift  of  the  corn,  but  words  < 
license  that  it  shall  be  lawful  for  the  grantee  to  take  it  to  his  own  use,  it  j 
good  to  transfer  the  property."  (a)  Where  the  lessee  of  a  farm  being  in 
debted  to  his  landlord,  assigned  to  the  latter,  by  a  bill  of  sale,  all  his  haj 
and  corn  in  stock  and  growing  upon  the  farm,  and  all  his  tenant  right  and 
interest  to  come  and  unexpired  in  the  farm,  in  trust  to  sell  and  pay  the 
debt,  and  hand  over  the  surplus  to  such  lessee,  and  full  power  was  given  to 
the  landlord  to  enter  upon  the  farm  at  any  time  thereafter,  and  take  aad 
carry  away  the  said  corn  and  hay,  it  was  held  that  growing  crops,  not 
sown  at  the  time  of  the  execution  of  the  deed,  passed  under  it  to  the 
grantee,  (b)  Although  the  land  itself  does  not  pass  by  the  grant,  the 
grantee  has  a  right  to  the  use  of  the  soil  for  the  crop  to  grow  in  until  it 
arrives  at  maturity,  and  a  right  to  enter  upon  the  land  to  secure  and  carry 
away  the  crop,  (c) 

Failure  of  the  sale  and  conveyance  from  want  a/title  in  the  vendor. — 
Eviction  of  the  purchaser. — We  have  already  seen  that  whilst  a  contrac* 
of  sale  remains  executory,  and  before  a  transfer  or  conveyance  under  seal 
has  been  executed,  a  purchaser  is  entitled  to  recover  any  deposit,  he  may 
have  paid,  if  it  turns  out  that  the  vendor  is  unable  from  want  of  title  t° 
transfer  the  estate  or  interest  he  has  agreed  to  sell,  (d)  If  the  whole  pu*~ 
chase-money  has  been  paid  in  advance,  the  whole  is  recoverable.  A  party 
in  possession  of  a  lease,  as  the  administrator  of  a  deceased  lessee,  sold  the 

(x)  Pinner  v.  Arnold,  2  Cr.  M.  &  R.  616.  (b)  Petch  v.  TuUn,  15  M.  &  W.  115. 

Chanter  v.  Dickinson,  6  Sc.  N.  R.  189.  (c)  Post,  ch.  8,  Distress,    Hutt  t.  Jfomtt, 

(y)  Ante,  p.  39,   Watts  v.  Friend,  10  B.  &  C.  12  Jur.  352. 

446-  (d)  Ante,  p.  209,  Bartlett  ▼.  Tuckin,  6  Twttt, 

(z)  Shep.  Touch.  97.  259.     Roper  ▼.  Coombes,  6  B.  6c  C.  534.    Brig* 

(a)  Grantham  v.  Hawley,  Hob.  1 32.  case,  Palm.  864. 
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lease  and  delivered  it  to  the  purchaser,  and  put  the  latter  into  possession 
of  the  demised  premises  and  received  the  purchase-money  but  no  assign- 
ment of  the  lease  was  ever  executed,  and  the  letters  of  administration 
proved  to  be  void,  and  the  purchaser  was  evicted  by  the  rightful  adminis- 
trstfcor,  it  was  held  that  he  was  entitled  to  maintain  an  action  against  the 
vendor  for  the  recovery  of  his  purchase-money  on  the  ground  that  it  had 
been  paid  under  a  mistake,  and  that  there  was  a  total  failure  of  considera- 
tion, (e)     So  where  a  contract  for  the  sale  and  purchase  of  the  residue  of 
a  t^erm  of  1,900  years  was  entered  into,  and  a  deed  of  assignment  of  the 
lefluse  prepared  and  executed  by  some  of  the  vendors,  and  the  purchase- 
money  paid  and  possession  given,  but  before  the  deed  had  been  com- 
pletely executed,  it  was  discovered  that  the  vendors  had  no  title  to  the 
le&se,  and  the  purchaser  was  evicted,  it  was  held  that  he  was  entitled  to 
reoover  the  purchase-money,  as  the  vendors  had  never  transferred  to  him 
that  which  they  had  agreed  to  sell,  and  he  to  buy.  if)     But  if  after  a  deed 
of   conveyance  has  been  completely  executed,  and  the  purchase-money 
paid,  it  appears  that  the  vendor  had  no  title,  and  the  purchaser  is  evicted, 
the  latter  cannot,  it  is  said,  recover  back  the  purchase-money,  or  obtain 
compensation  for  the  damages  he  has  sustained  if  the  ordinary  covenants 
for  title  are  not  inserted  in  the  deed,  and  it  does  not  appear  upon  the  face 
of  the  conveyance  that  any  particular  estate  or  interest  in  the  land  was 
hargained  for,  and  covenanted  or  agreed  to  be  sold.  The  purchaser  might, 
it  U  urged,  have  protected  himself  by  proper  covenants  for  title,  and  if  he 
"&4  neglected  to  do  so,  he  must  be  deemed  to  have  been  content  to  take 
whatever  estate    or  interest   in  the  land   the  vendor  might  chance  to 
P°S8ess ;  and  having  got  that,  he  has  got  all  he  bargained  for.  (g) 

Whenever  the  vendor  does  not  assume,  upon  the  face  of  the  convey- 
^ce,  to  be  the  owner  of  an  estate  in  fee,  or  to  be  possessed  of  any 
Pftticular  estate  or  interest  in  the  lands  or  tenements  thereby  con- 
Veyed,  but  transfers  and  conveys  such  lands  and  tenements  generally, 
***<!  all  his  estate,  right,  title,  and  interest,  to  the  purchaser,  the 
****er  cannot  maintain  an  action  for  the  recovery  of  the  purchase- 
^oiaey  on  the  ground  that  the  vendor  is  not  clothed  with  the  estate  or 
^t^rest  which  he  was  supposed  to  have  possessed.  (A)  It  was  the 
purchaser's  duty  to  have  looked  into  the  title  and  made  sure  of  his 
.  airgain ;  and  not  having  done  so,  he  must  pay  the  penalty  of  his  own 
r*piudence.(t)  If  he  might,  by  a  careful  investigation  of  the  title,  have 
^^Covered  that  he  was  buying  another  man's  property  and  not  the  estate  of 

Je}  Crippt  v.  Read*,6  T.  R.  606.  of  Rutland,  3  Ves.  235.     Browning  v.  Wright,  2 

r  j£}.  *******  Y.Johnson,  3  B.  &  P.  162.  Farrer  B.  6c  P.  23. 
** ^7*9^**9011,  2  Bsp.  639.     Wilkinson  v.  Lloyd,  (h)  See  MorUy  v.  Attenborough,  post,  ch.  6, 

7*-  B.  43,  Cod.  lib.  8,  tit.  45,  lex.  5.  8.  3. 
C  ^}  Br&  ▼.  Eolbtch,  2  Doug.  65.5,  Ld.  Alvanley,  (t)  OoodlUle  v.  Morgan,  IT.  R.  762.  Roswtl 

W  J  -  Johnson  v.  Johnson,  3  B.  &  P.  170.  Duke  v.  v.  Vaugkan,  Cro.  Jac.  197.     Anon  2  Freem.  106. 
^*1"*«a,  2  Coll.  C.  C.  337.    Wakeman  v.  Duchess 
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the  vendor,  he  is  concluded  by  his  own  laches,  unless  there  has  been  actual 
fraud  on  the  part  of  the  vendor.     So  in  equity  if  the  vendor  has  sold  only 
his  own  title,  and  the  purchaser  buys  without  any  covenants  or  warranties 
against  prior  titles,  and  "  is  afterwards  evicted  by  an  eigne  title,  he  can 
never  exhibit  a  bill  in  equity  to  have  his  purchase-money  again  on  that 
account ;  possibly  there  may  be  equity  to  stop  the  payment  of  such  pur- 
chase-money as  is  behind,  (/)  but  never  to  recover  what  is  paid ;  for  the 
chancery  mends  no  man's  bargain,  though  it  sometimes  mends  his  assur- 
ance ;  and  it  cannot  truly  be  said  that  the  vendor  keeps  the  money  fox 
nothing,  since  he  has  done  all  that  was  agreed  to  be  done  for  it ;  and 
the  purchaser  has  bought  that  which  falls  out  to  be  worth  nothing,  he 
complain  of  none  but  himself."  (m)     So  by  the  Scotch  law,   "When  on 
sells  with  warrandice  from  fact  and  deed,  the  intention  is  not  to  sell  tb.« 
subject  absolutely,  which  would  be  the  same  as  selling  it  with  absolute 
warrandice,  but  only  to  sell  it  so  as  the  seller  himself  has  it — that  is,  te*> 
sell  what  title  and  interest  he  has  in  the  subject ;  the  purchaser  takers 
upon  himself  all  other  hazards,  and  therefore  if  eviction  happen  othe  jt- 
wise  than   through  the  fact  and  deeds  in  the  disponer,  he  bears  itme 
loss."  (n)     In  the  Roman  law,  if  the  vendor  was  not  in  the  actual  posse 
sion  of  the  subject  matter  of  the   sale,  and  was  not  clothed  with 
visible  and  apparent  ownership  of  it,  but  sold  only  a  naked  title  or  rig^fat 
to  a  thing  which  was  in  the  possession  of  a  third  party,  it  was  considered 
to  be  the  duty  of  the  purchaser  to  inquire  into  the  title  of  the  vendor 
before  he  entered  into  the  contract  of  sale,  (o)     But  whenever  a  person 
sold  property  of  which  he  had  the  actual  possession  and  the  visible  and 
apparent  ownership  at  the  time  of  sale,  there  was  an  implied  warranty  of 
title  on  the  part  of  the  vendor,  and  if  the  purchaser  was  evicted  he  had  & 
claim  to  restitution  of  the  price  and  to  compensation  for  all  the  loss  and 
damage  he  had  sustained  by  the  eviction ;  (p)  and  in  the  case  of  sales  of 
hereditary  estates,  the  heir  was  bound  by  the  warranty  of  his  ancestor."^) 
"  Warranty   in  law,"  observes  Domat,   "  is  the  security  which  erery 
vendor  is  bound  to  give  for  maintaining  the  buyer  in  the  free  possession 
and  enjoyment  of  the  thing  sold,  and  for  putting  a  stop  to  evictions, 
and  the  vendor  is  obliged  to  this  warranty  although  it  be  not  stipulated  for 
by  the  contract."  (r)     "  So,"  observes  the  Code  Napoleon,  "  although  aithe 

(/)  Anon.  2,  Ch.  C.  19, 1  Fonblanque  Equity  sold  by  a  person  who  had  no  right  to  sell  it,  ■** 

361,  n.  (g.)  2d.  edn.   2  Sugd.  689,  llth  edn.  the  true  owner  who  claims  it,  rather  than  to!** 

(m)  Ld.  Eldon,  Maynard  y.  MoteUy,  8  Swanst.  question  of  compensation  as  between  the  i*""1* 

655.  and  his  immediate  purchaser. 

(*)    Craig  v.  Hophin*,  2    Collect.   Decisions,  (p)  Con.  lib.  8,  tit.  45,  (De  EvMm&v,)  *** 

517,  518.    Brown  on  the  Law  of  Sale  in  Scotland,  6.     Sive  tota  res  evincatur,  riye  pars,  bsbet  *•" 

279.  grcMum  emptor  in  venditorem.     Dig.  lib.  21,  ***• 

(o)  The  maxim,  "  Caveat  emptor  qui  ignorare  2,  lex  1,  60,  70. 
non  debuit  quod  jus  alienum  emit,'  iHobart  99,  (?)  Cod.  lib.  8.  tit.  45. lex  20. 

Broom's  maxims,  2nd  edition,)  applies  to  the  ques-  (r)  Domat,  liv.  1,  tit.  2,  ft.  10, 6. 

tion  of  title,  as  between  the  purchaser  of  property 
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one  of  the  sale  no  stipulation  was  made  respecting  warranty,  the  seller  is 
^liged  by  law  to  warrant  the  purchaser  against  eviction  and  against  in- 
■jnbrances  not  declared  at  the  time  of  the  sale.  The  parties  may,  by 
infract  between  themselves,  add  to  this  legal  obligation  or  diminish  the 
jcce  of  it;  and  they  may  covenant  that  the  vendor  shall  not  be  subject  to 
mj  warranty  at  all.  But  although  it  be  said  that  the  seller  shall  not  be 
■Tfcject  to  any  warranty,  he  continues  bound  by  that  which  results  from  an 
5* personal  to  himself;  every  agreement  to  the  contrary  is  void.  The 
sxidor,  in  case  of  eviction,  is  bound  to  restitution  of  the  price,  unless  the 
inchaser  knew  at  the  time  of  the  sale  the  danger  of  eviction,  or  unless 
«  purchased  at  his  own  peril  and  risk."  (s)  "  In  the  Scotch  law,"  ob- 
«rves  Mr.  Bell,  "  although  there  be  no  express  stipulation  of  warrandice 
there  is  an  implied  convention  ....  Where  a  full  onerous  consideration 
is  given  for  the  conveyance,  the  grantor  by  implication  undertakes  abso- 
lutely that  the  transference  shall  be  effectual,  and  this  not  merely  to  the 
effect  of  restoring  the  consideration  given  but  of  indemnifying  the  grantee 
in  all  respects  for  the  loss,  &c,  in  case  of  eviction."  {t)  In  the  Roman 
law  a  formal  stipulation  was  frequently  superadded  to  the  contract  of  sale 
hy  the  parties  binding  the  vendor  to  defend  the  possession  of  the  pur- 
chaser, and  in  case  of  eviction  to  pay  him  double  the  amount  of  the 
price,  (u) 

By  the  common  law  the  words  "  give  "  or  "  grant"  in  a  deed  of  feoffinent, 
w  any  equivalent  words  passing  the  estate,  raised  an  implied  covenant  on 
the  part  of  the  grantor  to  warrant  and  defend,  and  secure  to  the  grantee 
we  estate   or  interest  granted,  which   implied   covenant  was   annexed 
t°  the  estate   and  ran  with  the  land   (post,  ch.  23)   so  that  the  right 
t°  take  advantage  of  it  passed  to  the  heirs  and  assigns  of  the  grantee, 
who  might,  in   case   of  eviction  by   title  paramount,    sue   the   grantor 
|>pon  the  covenant.     Now,   however,  by   8   &   9   Vict.   c.   106,  s.   4,  it 
14  enacted,  "  that  the  word  'give,'  or  the  word  'grant'  in  a  deed  shall 
W  imply  any  covenant  in  law  in  respect  of  any  tenements  or  heredita- 
ments except  so  far  as  the  word   'give,'  or  the  word  *  grant,'  may  by 
^ce  of  any  act  of  Parliament  imply  a  covenant."     Consequently  if  the 
Purchaser  of  an  estate  be  evicted  he  has  no  longer  any  remedy  against  the 
Paator  upon  any  implied  covenant  for  title  or  quiet  enjoyment.     But  if 
™  deed  of  conveyance  recites  that  the  vendor  is  seized  of  an  estate  in 
fee,  and  that  he  has  agreed  to  sell  such  an  estate,  this  amounts  to  an 
e*press  covenant  that  he  is  so  seized,  and  has  a  right  to  convey  such  an 
estate  to  the  purchaser ;  (x)  and  if  he  was  not  seized  in  fee,  and  no  fee  in 
the  lands  passed  by  the  conveyance,  he  would  be  responsible  in  damages 

^WCode   Napoleon,   liv.  3,  •.    3;    and  see  (z)  Gawdy,  J.,  Severn  y.  Clerk,  1  Leon.  122. 

MKiiier  Control  de  Vente,  "So.  83  to  No.  233.  Barfoot  v.  FretweU,  3  Keb.  465.    Poet,  ch.  19,  s. 

it)  1  Bell's  Comment,  p.  644.  1,  Covkhahts. 

(«)  Dig.  Lib.  21,  tit.  2,  lex  6. 
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for  a  breach  of  covenant.  Where  a  man  had  bought  his  own  estate  in 
ignorance  of  his  title,  and  accepted  a  conveyance  thereof  and  paid  time 
purchase-money,  the  vendor  was  compelled  in  equity  to  repay  the  amount, 
"  for  there  being  a  plain  mistake,  the  court  cannot  suffer  the  vendor  to  run 
away  with  the  money  in  consideration  of  the  sale  of  an  estate  to  which 
he  had  no  right."  (y) 

If  the  subject  matter  of  the  sale  has  ceased  to  exist  at  the  time  the  sale 
is  agreed  upon,  the  contract  is  a  void  contract,  and  the  purchaser  is  en- 
titled to  recover  back  his  purchase-money.    Where  a  contract  was  entered 
into  for  the  purchase  of  a  remainder  in  fee  expectant  upon  the  determina- 
tion of  an  estate  tail  for  the  sum  of  5,000/.,  and  a  bond  was  given  by  the 
purchaser  for  the  amount,  and  at  the  time  the  contract  was  made  the 
tenant  in  tail  had  suffered  a  recovery  and  barred  the  entail  and  destroyed 
the  remainder,  and  both  parties  were  ignorant  of  the  fact  until  after  a  con- 
veyance had  been  executed  by  the  vendor,  and  a  bond  given  by  the 
purchaser  for  the  purchase-money,  the  bond  was  ordered  to  be  given  up 
to  be  cancelled  on  the  ground  that  at  the  time  of  the  purchase,  the  vendor 
had  nothing  to  sell ;  and  the  court  held  that  if  a  man,  having  nothing  at  all 
to  sell,  bargains  as  if  he  had,  and  thereby  prevails  on  another  party  to 
become  a  purchaser  and  pay  him  money  or  give  him  a  bond,  that  is  what 
is  called  a  fraud  in  equity,  although  the  vendor  might  have  thought  at  the 
time   that  he  had   something  to   sell.  (2)     The   court  here  follows  the 
doctrine  of  the  civil  law  which  declares  it  to  be  of  the  essence  of  a  con- 
tract of  sale  that  there  be  a  thing  sold.     Therefore,  l  if  I  sell  you  a  thing 
which,  without  the  knowledge  of  either  of  us,  has  ceased  to  exist,  there 
will  be  no  contract. "  (a) 

If  a  vendor  affirms  that  he  is  the  owner  of  corporeal  or  incorporeal  here- 
ditaments, believing  what  he  says  to  be  true,  and  so  induces  another  party 
to  buy,  an  action  on  the  case  for  deceit  will  not  lie  against  him  if  the 
purchaser  was  furnished  with  the  means  of  ascertaining  for  himself  the 
truth  or  falseness  of  the  representation  (b)  But  if  the  vendor  knew  at  the 
time  that  his  title  was  defective,  and  kept  back  the  fact  from  the  purchaser, 
this  is  a  fraudulent  concealment  which  avoids  the  contract  ab  initio,  (c) 
and  entitles  the  purchaser  to  recover  back  his  purchase-money.  In  every 
contract  of  sale  there  is  an  implied  undertaking  or  covenant,  according  ** 
the  contract  may  or  may  not  be  under  seal,  that  the  vendor  does  n^ 
at  the  time  he  assumes  to  be  the  owner  of  the  property  and  to  have » 
right  to  sell  it  know  that  he  is  not  the  owner  and  has  no  right  to  sell,  and 

(y)  Bingham  v.  Bingham,  1  Ves.  sen.  126.  2  East,  448.    Lawrence,  J.,  Parkin**  ▼.  lM,h> 

\z)  Hitrhcock  v.  Giddingt,  4  Pr.  141.  323.     Littledale,  J.,  Early  v.  Oarrttt,  9  B.  &C 

(a)  Cod.  lib.  4,  tit.  38.     Dorant,  liv.  1  tit  2,  g.      932. 

10,  24.     Pothter,  Obligations,  No.  6.  (c)    Ante,   132—135.     Bdvards  v.  JPLwf, 

(b)  Rotwel  v.  Vaughan,  2  Cro.  196.     Lytnty      Coop.  313,  2  Swanst.  287. 
v.  S(Uby,  1  Ld.  Baym.  1119.  SpringweU  v.  Allen, 
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iowledge  of  his  want  of  title  can  be  brought  home  to  him,  there  is 
breach  of  this  implied  undertaking  or  covenant  which  will  enable 
haser  to  recover  alTthe  damages  he  has  sustained,  (d)  If  a  bill  is 
jquity  by  a  vendor  to  compel  a  specific  performance  by  a  purchaser 
tract  of  sale,  and  the  purchaser  pays  the  purchase-money  without 
in  an  answer,  and  afterwards  discovers  that  he  was  deceived  and 
id  by  the  vendor,  he  is  not  precluded  from  bringing  an  action 
the  latter  and  recovering  damages  if  he  comes  speedily  after  dis- 
;  the  fraud,  (e)  Where  the  conveyance  expresses,  contrary  to  the 
it  the  purchase-money  is  paid  there,  though  the  estate  passes  at 
equity  will  not  permit  the  purchaser  to  possess  and  enjoy  the 
r  his  own  use,  benefit,  and  advantage,  unless  he  pays  down  the 
3-money.  (/) 


section  n. 

SALES  AND  TRANSFERS  OF  STOCK  AND  SHARES. 

/shares  in  joint-stock  companies. — What  shares  may  be  bought 
I. — Shares  in  provisionally  registered  joint-stock  companies,  ex- 
companies  formed  for  executing  railways,  canals,  and  works 
innot  be  carried  into  execution  without  the  authority  of  parlia- 
?ost,  ch.  16,  s.  1,)  cannot  be  bought  and  sold.  The  Joint-Stock 
ies'  Act,  7  &  8  Vict.  c.  110,  expressly  prohibits  (s.  26)  the  sub- 
and  every  person  claiming  to  be  entitled  to  shares  in  joint-stock 
es  from  disposing  of  their  shares  by  way  of  sale  or  mortgage 
company  has  obtained  a  certificate  of  complete  registration*  and 
criber  or  claimant  has  been  completely  registered  as  a  shareholder 
egistry  Office,  pursuant  to  the  provisions  of  the  Joint-Stock  Com- 
Ict ;  and  all  contracts  for  the  sale  and  purchase  of  such  shares 
But  as  soon  as  the  company  has  obtained  a  certificate  of  com- 
;istration,  and  the  vendor  has  been  registered  as  a  shareholder 
;  to  the  act,  the  shares  may  be  bought  and  sold.  Transfers  of 
1  provisionally  registered  railway  and  parliamentary  works'  com- 
re  not  within  this  section  of  the  statute,  as  they  are  not  named  and 
provided  for  therein,  (a) 

v.  Blades,  5  Taunt.  657.     Fumis  v.         (f)  Winter  v.  Ld.  Asian,  1  Sim.  &  Stu.  444. 
ta>.    Jac  474.     Crosse    v.    Gardner,  (a)  LawUm  ▼.  Hickman,  16  Law  J.,  Q.  B.  20. 

Harding  v.   Freeman,  Styles  310.      Young  v.  Smith,  15  M.  &  W.  121.     Bonsfield  r. 
Talterd,  1  Rol.  A1  r.  91.  Wilson,  16  M.  &  W.  185  ;  16  Law  J.,  Exch.  44. 

Senyon,  Jendwi,.;  v.  Slade,  2  Esp.      Baler  v.  Platkitt,  17  Law  J.,  C.  P.  89;  12  Jur. 

16,  8.  c.     . 
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Executory  contracts  for  the  sale  of  letters  of  allotment,  scrip,  rnr- 
shares  do  not,  as  we  have  already  seen,  come  within  the  operation  of 
statute  of  frauds,  inasmuch  as   shares   in  joint-stock  companies  " 
neither  an  interest  in  land ;  (b)  nor  are  they  goods  and  merchandizes,"  ( 
within  the  meaning  of  that  act     They  are  not  within  the  exemption  m 
in  the  Stamp  Act  in  favour  of  contracts  for  the  sale  of  goods  and  chattei___ 
and  must  consequently,  when  reduced  into  writing,  be  stamped  as 
ments.(</)     An  undertaking  by  a  broker  that  a  third  party  shall  deliv 
shares  by  a  particular  day,  is  not  an  undertaking  to  be  answerable  for 
act  or  default  of  another  within  the  statute  of  frauds,  and  requiring  con%* 
quently  to  be  authenticated  by  a  note  in  writing  if  the  third  party  has  c*^ 
contracted  with  the  plaintiff  for  the  delivery  of  the  shares  so  as  to  be  hLx*- 
self  responsible  upon  the  contract  (e)     As  soon  as  a  contract  for  the  &^], 
of  specific  ascertained  shares,  identified  by  means  of  numbers  or  m&rfei 
has  been  entered  into,  the  right  of  property  in  such  shares  passes  in 
equity  to  the  purchaser,  and  the  execution  of  a  transfer  under  seal,  in  the 
mode  provided  by  the  legislature,  may  be  enforced  by  a  bill  in  equity,  (f) 
Hut  if  the  shares  are  not  identified  and  ascertained,  and  the  contract  is  a 
contract  for  the  sale  or  purchase  of  shares  generally,  no  right  of  property 
in  any  particular  shares  can  pass  by  the  bargain,  and  a  specific  perform- 
ance of  the  contract  cannot  be  decreed,  (y)     On  an  executory  contract  for 
die  sale  and  purchase  of  shares  there  is  no  implied  undertaking  on  the 
part  of  the  purchaser  to  indemnify  the  vendor  against  calls  made  on  him 
in  respect  of  the  shares  between  the  time  of  the  making  of  the  contract  and 
die  execution  and  registration  of  the  transfer.(A)    All  executory  contracts, 
therefore,  for  the  sale  and  purchase  of  shares,  in  respect  of  which  calls  ar® 
likely  to  be  made  before  the  contract  can  be  completed,  should  contain  b& 
express  provision  for  the  payment  of  the  calls  by  the  purchaser.    Tbc 
purchaser  cannot  be  made  responsible  to  the  company  for  the  payment  of 
any  calls  made  on  the  shares  he  has  purchased  until  he  has  been  regis- 
tered as  the  proprietor  of  the  shares  in  the  sealed  register  of  the  share* 
holders.  11 1 

ttftAe  title  #o  letters  of  allotmemty  serip%  amd  shares. — The  mere  po8" 
session  of  letters  of  allotment  of  shares,  or  of  scrip  certificates  of  shares,  fr 
provisionally  registered  joint-stock  companies,  is  primd  facie  evidence  of 
ownership  and  of  the  power  of  disposition  over  them.  But  in  the  case  of 
completely  registered  joint-stock  companies*  or  companies  incorporated 


v;>  bwi*,  K     *i*W. *U  ;  :  t\  V   A  K.         ^  rVc  Spkov:  pukwuki. 
*T\  N+mX*  *    V-^^v  11  Ai  A  5.  &>$.  5^**  ./•.  BnmX*  *.L*nm*m*  7SJ.4W.  517.  Sk* 


+:,  x,  K*'M9w+A.  $  X  A  W.  4^,\  l\wt  &4.  t.  F^i*^  li  Jot  IJci.    JMhAumT  OL  We*.  Co. 
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by  act  of  parliament,  the  title  to  shares  is  generally  evidenced  by  produc- 
tion of  a  certificate  of  proprietorship  and  by  reference  to  the  register  of 
the  shareholders  of  the  company.     The  directors  of  every  registered  joint- 
stock  company  are  directed  by  the  Joint-Stock  Companies'  Act  (7  &  8 
Vict.  c.  110)  to  cause  a  book  to  be  kept  to  be  called  the  register  of  share- 
holders, and  to  enter  from  time  to  time  therein—  the  names  and  addresses 
of  all  persons  or  corporations  being  shareholders  of  the  company — the 
number  of  shares  to  which  they  are  respectively  entitled,  distinguishing 
each  share  by  its  number,  and  also  the  amount  of  instalments  paid  on 
such  shares.     And  every  shareholder,  (s.  50,)  or  if  such  shareholder  be  a 
corporation,  then  the  clerk  or  principal  officer  of  such  corporation,  is  to  be 
permitted,  at  all  convenient  times,  to  search  the  register  gratis,  and  to  have 
a  copy  thereof  or  of  any  part  thereof  on  payment  of  sixpence  for  every 
one  hundred  and  one  words  required  to  be  copied.     Every  holder  of  a 
share  in  a  completely  registered  joint-stock  company  is,  moreover,  entitled 
(8.  51)  to  a  certificate  of  his  proprietorship  specifying  the  share  to  which 
he  is  entitled,  and  the  amount  paid  up  in  respect  of  such  share  at  the  date 
of  the  issue  of  the  certificate,  to  which  certificate  the  common  seal  of  the 
company  is  to  be  affixed ;  and  such  certificate  is  to  be  prima  facie  evi- 
dence of  the  title  of  the  shareholder  to  the  share  therein  specified  in  all 
courts  of  justice,  and  before  all  judges,  justices,  &c. ;  but  the  want  of  such 
certificate  is  not  to  prevent  the  shareholder  from  disposing  of  his  share, 
•"te  act  provides  (s.  53)  for  the  renewal  of  such  certificates  when  worn 
^  or  damaged,  lost  or  destroyed.    If  the  interest  in  any  share  has  passed 
V  death  or  marriage,  or  bankruptcy  or  insolvency,  such  transmission  must 
'**  If))  be  authenticated  by  a  declaration  of  the  circumstances,  signed  by 
^n&e  credible  person  before  a  justice  of  the  peace,  or  a  master  extraordi- 
nary  in  chancery,  and  be  left  with  the  secretary,  who  is  then  to  register 
•k  party  entitled  under  such  transmission  in  the  registry  of  shareholders. 
"  *^e  transmission  results  from  the  marriage  of  a  female  shareholder,  the 
^tten  declaration  is  to  contain  (s.  19)  a  copy  of  the  register  of  the  mar- 
naKe,  or  the  particulars  of  the  celebration  thereof,  and  assert  the  identity 
of  tlie  wife  with  the  holder  of  the  share,  and  if  it  results  from  death,  the 
PK^bate  of  the  will  of  the  deceased  shareholder,  if  any  exists,  and  if  not,  the 
fetters  of  administration,  or  an  official  extract  therefrom,  are  to  be  pro- 
duced to  the  secretary,  together  with   the  declaration  at  the  time  the 
ta^sfer  is  required  to  be  made.  (A)     An  auctioneer  who  sells  shares  at  a 
public  auction,  without  disclosing  the  names  of  the  owners  of  the  shares, 

Bi&kes  himself  personally  responsible  for  the  fulfilment  of  the  contract  of 
*ale.  (J) 

Transfer  of  letters  of  allotment,  scrip  and  shares. — Executory  contracts 

«  »?•  A*  to  **  title  to  mining  shares,  see  Curling  (l)  Franklyn  v.  Lamond,  16  Law  J. ,  C.  P.  221. 

w*  *<*9ht,  5  Hare,  242.  Post,  agkht. 
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for  the  sale  and  purchase  of  shares  in  provisionally  registered  railway  and 
parliamentary  works'  companies  are  fulfilled  on  the  part  of  the  vendor  by 
a  tender  of  letters  of  allotment  of  shares,  if  there  are  no  shares  in  the 
market,  and  the  letters  of  allotment  are  commonly  bought  and  received  as 
shares  upon  the  Stock  Exchange,  (m)     In  the  case  of  the  sale  of  scrip  ox 
shares  generally,  no  right  of  property  in  any  particular  scrip  or  shares 
passes,  as  we  have  already  seen,  to  the  purchaser  until  a  transfer  has  been 
prepared  and  executed;  and  the  vendor  will  fulfil  his  contract  by  procuriimg 
and  tendering  to  the  purchaser  any  shares  that  may  be  in  the  market  {¥*) 
But  a  purchaser  is  not  of  course  bound  to  accept  shares  or  scrip,  or  an.  J 
securities  of  a  different  kind  from  those  he  bargained  for  and  agreed  "tx> 
buy.(o)     Transfers  and  assignments  of  shares  in  completely  registered 
joint-stock  companies  and  incorporated  railway  and  parliamentary  works' 
companies  must  be  made  by  a  deed  of  transfer  duly  stamped  with  an  ad 
valorem  stamp,  (p)  setting  forth  the  full  amount  of  the  pecuniary  consider- 
ation for  such  sale,  and  drawn  according  to  the  form  given  in  the  Joint- 
Stock  Companies9  Act,  or  the  Companies'  Clauses  Consolidation  Act,  or 
the  particular  act  under  which  the  company  has  been  incorporated.     A 
memorial  of  the  instrument  of  transfer  must  then  be  entered  in  the  register 
of  transfers,  (q)  and  the  entry  indorsed  on  the  instrument  of  transfer.    It 
is  the  duty  of  the  directors  to  enter  the  transfer  on  being  furnished  with 
the  name  of  the  transferee,  and  requested  to  make  the  entry  by  the  owner 
and  possessor  of  the  share ;  but  if  the  name  of  the  transferee  is  not  given 
they  cannot  be  made  responsible  for  not  making  the  entry,  (r) 

Time  of  performance. — The  time  fixed  for  the  completion  of  an  execu- 
tory contract  for  the   sale   and  purchase   of  shares   is,  in   most  cases, 
liable    to    be    controlled,    regulated,  and  altered  by  the   custom  and 
usage  of  the  Stock  Exchange.     If  particular  days  are  set  apart  by  the 
usage  of  the  stock  market  for  the  settlement  of  accounts  between  brokers, 
and  between  brokers  and  their  customers,  and  for  the  delivery  and  transfer 
of  shares  that  have  been  agreed  to  be  bought  and  sold  in  the  intervening 
period,  all  contracts  for  the  sale  and  purchase  of  shares  to  be  completed 
on  a  particular  day  will  be  deemed  to  be  made  for  the  next  settling  day 
that  will  arrive  after  the  time  so  appointed,  (s)    When  no  time  is  specified 
for  the  completion  of  the  contract,  the  printed  rules  and  customs  of  tbe 
Stock  Exchange  are  admissible  in  evidence,  to  show  what  is  a  reasonable 


(m)  Mitchell  v.  NewhaU,  15  M.  &  W.  309;  15 
Law  J.,  Ezch.  292 ;  10  Jur.  318,  s.  c.  Tempest 
v.  Kilner,  3  C.  B.  249;  15  LawJ.,C.P.  10,  s.c. 
Lamert  v.  Heath,  15  M.  &  W.  486  ;  15  Law  J., 
Exch.  297,  s.c. 

(»)  Pott  v.  Flatker,  16  Law  J.,  Q.  B.  866. 

(o)  KeeU  t.  Wheeler,  7  M.  &  Or.  665. 

(p)  An  ad  valorem  stamp  is  sufficient,  although 
the  transfer  deed  contains  a  covenant  from  the 


transferee  to  observe  the  company's  rales  and  *•" 
filiations  as  to  holders  of  shares,  WoUelew  ?•  (£•*» 
2Q.B.  821. 

(q)  Daly  v.  Thomnton,  10  M.  &  W.  309.  #££ 
vey  v.  Kay,  0B.&O.  856.    Cheltenham  cad  &** 
West.  Rail.  Co.  v.  Daniel,  2  Q.  B.  281. 
(r)  Gregory  v.  E.  J.  Company,  7  Q.  R  20fc- 
(«)  Fletcher  v.  Marshall,  15  M.  &  W.  7" 
Bayliffe  v.  ButUrwortk,  17  Law  J.,  Bxch.  19. 
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,  under  all  the  circumstances  of  the  case,  for  the  fulfilment  of  the  bar- 
x*  by  the  execution  on  the  part  of  the  vendor  of  the  deed  of  transfer  of 
t  shares,  and  the  payment  on  the  part  of  the  purchaser  of  the  purchase- 
»ney.(f)  It  is  in  general  the  duty  of  the  purchaser  to  tender  the  deed 
transfer  to  the  vendor  for  execution,  as  in  the  case  of  a  sale  of  realty, 
i  lie  cannot  bring  an  action  against  the  latter  for  a  breach  of  contract  in 
t  delivering  or  transferring  the  shares,  without  averring  and  proving 
ill  tender  of  the  deed  on  his  part.(w)  By  the  custom  of  some  share 
urkets,  however,  it  is  the  duty  of  the  vendor  to  prepare  the  transfer 
ed.(or)     If  the  transfer  requires  the  assent  of  the  directors  in  order  to 

valid,  it  is  the  duty  of  the  vendor  to  procure  such  assent,  and  if  he  fails 
so  doing,  and  the  transfer  is  consequently  invalid,  the  purchaser  may 
bag  an  action  against  him  to  recover  back  the  money  he  has  paid  for  the 
ares,  without  returning  or  cancelling  the  transfers,  (y) 
Where  a  sharebroker  contracted  to  sell  certain  railway  shares,  the  pro- 
)rty  of  the  defendant,  and  the  scrip  having  been  sent  to  the  company's 
fice  for  registration,  the  sharebroker  was  unable  to  deliver  the  shares  at 
te  time  appointed,  and  he  accordingly  bought  fresh  shares  at  an  ad- 
meed  price,  and  claimed  the  difference  from  the  defendant  his  employer, 
was  held  that  he  was  not  entitled  to  recover  it.(*) 

Qf  the  vendor's  readiness  and  willingness  to  convey. — Non-payment  of 
*tt*. — The  acts  of  parliament  regulating  joint-stock  companies  (post,  ch. 
G)  generally  provide,  that  no  shareholder  shall  be  entitled  to  transfer  anv 
tare  after  any  call  shall  have  been  made  in  respect  thereof,  until  he  shall 
Ave  paid  such  call  and  all  calls  due  on  every  share  held  by  him ;  and  it 
1*8  been  held  that  the  mere  circumstance  of  calls  being  left  unpaid  by 
«$  vendor  does  not  negative  his  readiness  and  willingness  to  convey.  It 
*  m  his  power  at  any  time,  by  paying  the  call,  to  transfer  the  shares,  and 
«he  is  ready  to  pay  the  call  and  make  an  actual  and  valid  transfer,  he 
»•*  fulfilled  his  part  of  the  contract,  (a) 

Transfer  of  stock  in  the  public  Funds. — The  statutes  11  Geo.  IV.  and 
1  Wm.  IV.  c.  13,  s.  13,  require  persons  to  whom  transfers  of  stock  are 
toade  in  the  books  of  the  Bank  of  England  to  underwrite  their  acceptance 
°*  the  transfer.  Their  neglect  so  to  do  does  not  enable  the  transferor  to 
beat  the  transfer  as  a  nullity.  (4) 

Spec\fic  performance. — Courts  of  equity  will  not  decree  a  specific  per- 
fonnance  of  a  contract  for  the  sale  of  stock  in  the  public  funds  generally, 
**  one  portion  of  stock  is  as  good  as  another,  and  it  must  be  the  same 
ting  to  the  purchaser,  whether  he  receives  the  stock  agreed  to  be  sold  to 


j 


/)  Stewart  t.  Canty,  8M.&W,  160.  (y)  Leeman  t.  Lloyd,  14  Law  J.,  Q.  B.  165. 

W)  Stephen*  t.  De   Medina,   4  Q.   B.   428.  Wilkinson  v.  Lloyd,  7  Q.  B.  48. 

bwfey  t.  Bell,  3  C.  B.  294  ;   16  Law  J.,  C.  P.  (z)  BowVby  v.  Bdl,  3  0.  B.  284. 

$:  10  Jur.  669,  8.  c.  (a)  Shaw  v.  Rowley*  18  Law  J.,  Exch.  180. 

(x)  Show  v.  Rowley,  16  Law  J.,  Exch.  180;  11  (b)  Foster  ▼.  Bank  of  England,  15  Law  J.,  Q. 

r.  911,  s.c.  B.  212. 
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him,  or  the  money  that  will  purchase  it  in  the  market.  The  purchas 
therefore  is  left  to  his  remedy  at  law  by  way  of  action  for  damages,  ai 
cannot  sustain  a  bill  in  equity  for  specific  performance,  (c)  But  if  t 
contract  is  not  for  the  purchase  and  sale  of  stock  generally,  but  for  certa 
specific  stock,  or  certain  specified  scrip  certificates  of  stock  or  shai 
numbered  and  identified,  equity  will  decree  a  specific  performance 
against  the  vendor,  provided  the  rights  of  third  parties  have  not  in  t 
meantime  intervened,  (d)  A  sale  of  an  annuity  payable  out  of  the  dr 
dends  of  particular  stock,  (e)  and  of  the  right  to  dividends  upon  a  ban 
nipt' s  estate,  have  been  enforced  in  specie  in  equity,  (f)  and  so  ha 
contracts  for  the  sale  and  purchase  of  specific  railway  shares  numbei 
and  identified.  There  is  no  analogy,  it  has  been  observed,  between 
contract  for  the  purchase  and  sale  of  a  quantity  of  three  per  cent,  consc 
or  any  other  stock  generally,  which  is  always  to  be  had  by  any  pen. 
who  chooses  to  apply  for  it  in  the  market,  and  where  the  vendor  fulfils  1 
contract  by  tendering  any  description  of  three  per  cent  stock,  and  a  coi 
tract  for  certain  specific  railway  shares,  mining  shares,  or  scrip,  which  ai 
limited  in  number  and  are  not  always  to  be  had  in  the  market,  (g)  Whei 
certain  specific  railway  shares  were  sold  by  auction,  and  the  purchaM 
paid  his  purchase-money  but  did  not  take  a  transfer  of  the  shares,  an 
then  sold  to  a  third  party  who  refused  to  register  himself  as  owner  of  tfc 
shares,  and  calls  were  made  on  the  shares  which  were  left  unpaid,  it  w* 
held  that  the  original  vendor  was  entitled  to  a  decree  for  specific  perforn 
ance  against  the  original  purchaser. (h)  If  a  company  seeking  for  asp 
cific  performance  is  not  itself  bound  by  the  contract  of  sale,  a  decree  ir 
not  be  made  in  its  favour,  (t) 


SECTION  III. 

SALES   AND   TRANSFERS   OF   SHIPS. 


Executory  agreements  for  tlte  sale  of  ships  and  of  shares  therein. — V 
have  already  seen  that  certain  written  instruments  of  transfer  and  forms 
registration  have,  by  statute,  been  made  essential  to  the  transfer  of  tl 

(c)  Sir  J.  Leach,  V.  C. ;  1  Sim.  &  Stu.  610.  (aj  Dunarft  v.  Albrtcht,  12  Sim.  199.  CW# 

Cudd  ▼.  Rutter,  1  P.  Wms.  570.     Green  ▼.  Smith,  v.  Flight,  5  Hare,  245 ;  12  Jnr.  91. 

lAtk.  572.    Nuthrovm  v.  Thornton,  10  Ves.  159.  (A)  Shaw  v.  Fisher,  12  Jur.  Chan.  152.    f 

il*Z'  ,Armita<Je>  18  Ve»-  37.  decree  will  not  be  made  against  an  infent  Ten* 

ri  i2?7*  v*  A********  1  s»m-  &  Stu.  598.  who  had  concealed  his  aire.     Stibma*  v.  Du» 

(t)  Withy  v.  Cottle,  1  Sim.  &  Stu.  174 ;  1  Turn.  16  Law  J.,  Chan.  205            °™****     "* 

//\   ah   i  <*)  West  Cor*-  -flat*.  Co.  v.  Mowatt,  12  Jv 

(/)  Adderley  v.  Dixon,  1  Sim.  &  Stu.  607.  407.  <-«"■■■» 


.  HI.]  SALE   OF  SHIPS. — TITLE.  245 


and  right  of  property  in  ships  and  vessels,  excepting  small  craft 
2X»£2^»ged  in  the  inland  coasting  and  colonial  trade.     A  contract  or  agree- 
nent,  therefore,  for  the  sale  of  a  ship,  followed  up  by  payment  of  the 
pixrchase-money,  and  even  by  delivery  of  the  possession  of  the  vessel, 
does  not  produce  a  change  of  ownership,  and  transfer  the  right  of  pro- 
perty in  the  vessel  to  the  intended  purchaser,  so  long  as  the  requirements 
of  "the  registry  acts  have  not  been  complied  with.    Every  executory  con- 
traot  for  the  sale  and  purchase  of  a  ship  or  vessel  must  be  authenticated 
by  ^writing  unless  possession  of  the  vessel  has  been  delivered  to  the  pur- 
chaser, or  some  part  of  the  purchase-money  has  been  paid,  or  earnest  has 
been  given  to  bind  the  bargain.     (Ante,  pp.  40 — 43.)     But  the  contract 
need  not  be  stamped,  (a)     Before  the  contract  can  be  safely  fulfilled  on 
the  part  of  the  purchaser  by  acceptance  of  the  vessel  and  payment  of  the 
purchase-money,  the  purchaser  must  investigate  the  title  of  the  vendor  to 
maike  a  transfer  of  the  ownership  and  right  of  property  by  referring  to  the 
ship's  registry,  and  requiring  the  production  of  the  certificate  of  registry. 

Of  the  title  to  ships. — The  ownership  and  right  of  property  of  ships, 
and  the  power  of  disposition  over  them,  depend  upon  documentary  evi- 
dence, except  in  the  case  of  ships  just  built,  and  which  have  never  been 
registered  under  the  register  acts.     The  last  register  act  (8  &  9  Vict.  c. 
89)  requires  (s.  2)  the  names,  occupations,  and  residences  of  the  owners  of 
*U  vessels  exercising  the  privileges  of  British  registered  vessels,  to  be 
registered  in  a  book  to  be  kept  by  the  collector  and  comptroller,  or  other 
officers  of  Her  Majesty's  customs  at  the  port  to  which  the  vessel  belongs, 
(excepting  certain  small  vessels  employed  in  inland  navigation  and  the 
coa8tiiig  and  colonial  trade.)     For  this  purpose  the  vessel  is  to  be  sur- 
veyed (8.  15)  and  measured,  and  an  account  in  writing  furnished  of  the 
particulars  of  the  build,  description,  and  admeasurement  of  the  vessel, 
which  is  to  be  signed  and  certified  by  the  surveying  or  examining  officer, 
^d  is  to  be  produced  to  the  registering  officers  when  the  certificate  of 
registry  is  applied  for  (s.  28) ;  but  the  commissioners  of  customs  may, 
under  certain   circumstances,   dispense  with  such  written  account.     A 
declaration  of  ownership  is  then  to  be  made  and  signed  by  certain  of  the 
°^Hers,  (s.  13,)  setting  forth  the  names,  places  of  residence,  and  occupa- 
^°Hs  of  all  the  owners,  the  name  of  the  vessel,  and  of  the  port  to  which  she 
"^longs,  the  name  of  the  master,  and  the  build,  burden,  &c,  of  the  vessel, 
48  described  in  the  certificate  of  the  surveying  officer,  the  time  of  her 
"^ing  built,  and  the  place  where  she  was  built.     Every  vessel  is  to  belong 
U.  11)  to  some  port  at  or  near  to  which  some  or  one  of  the  owners  who 
subscribe  the  declaration  of  ownership  reside,  and  whenever  the  shares  of 
such  owner  are  parted  with  the  vessel  is  to  b€  registered  de  novo.     The 

(a)  6  Geo.  IV.  c.  41,  s.  1 ;  and  sec  the  exemp-       wares,  ajid  merchandise,  55  Geo.  III.  c.  184. 
tion  in  favour  of  contracts  for  the  sale  of  goods, 
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name  of  the  vessel  is  to  be  painted  on  the  stern  and  is  never  to  be  changecz^ 
(s.  24.)  And  if  the  vessel  is  altered  (s.  31)  after  registry,  so  as  not  te= 
correspond  with  her  registered  description,  there  must  be  a  registry 
novo. 

Of  the  property  in  skips  when  there  is  more  than  one  owner. — Wh 
ever  there  is  more  than  one  owner  the  right  of  property  in  the  vessel 
required  (s.  10)  to  be  divided  into  shares,  and  the  number  of  shares  he*T~3 
by  each  owner  to  be  registered.  But  partners  in  any  house  or  copartnt^^ 
ship  (s.  35)  may  hold  any  vessel,  or  any  shares  therein,  in  the  name  of  su^c: 
house  or  co-partnership  as  joint-owners,  without  distinguishing  (s.  <fe.£ 
the  proportionate  interest  of  each.  No  greater  number  than  thirty- 
persons,  however,  are  entitled  to  be  legal  owners  at  one  and  the 
time,  of  any  ship  or  vessel  as  tenants  in  common,  or  to  be  registered  ^ 
such,  but  any  number  of  persons  may  hold  or  enjoy  equitable  interests 
and  have  an  equitable  claim  or  title,  as  against  the  registered  legal  owners. 
Joint-stock  companies  also,  formed  for  the  purpose  of  owning  ships  or 
vessels,  may  appoint  any  number  of  their  members,  (s.  36,)  not  being  less 
than  three,  to  be  trustees  of  the  property  in  such  ships  or  vessels,  wiao 
are  to  subscribe  the  declaration  of  ownership  required  before  registry* 
stating  the  name  and  description  of  the  company  to  which  the  vessel* 
belong. 

A  trading  company,  incorporated  for  the  purpose  of  building,  pur- 
chasing, and  employing  vessels  in  the  way  of  its  trade,  is  entitled  to  hW4* 
its  vessels  registered  as  British  vessels  under  the  statute,  although  some*^* 
the  members  of  the  company  may  be  aliens,  (b) 

After  all  the  particulars  necessary  to  ascertain  the  ownership,  build,  ai^-J 
description  of  the  vessel,  have  been  duly  declared  and  registered,  a  cert^a 
lieate  of  such  registry  embodying  such  particulars  is  to  be  granted, 
on  the  back  of  this  certificate  is  to  be  indorsed  the  names  of  the  own 
and  the  number  of  shares  they  hold.     If  this  certificate  is  lost,  mislaid, 
detained,  the  vessel  may  be  registered  de  novo.  (ss.  29,  30.)     Copies 
extracts  of  the  declaration  of  ownership,  and  of  the  ship's  register, 
made  evidence  vs.  44>  without  production  of  the  originals,  and  provisic** 
is  made  for  registration  de  noro%  in  certain  cases  where  the  bill  of  sale  oJ 
instrument  of  transfer  cannot  be  produced.     The  certificate  of  registry* 
therefore*  affords  evidence  of  the  ownership  and  right  of  property  of  eveiy 
registered  vessel*  and  should  be  produced  to  every  intended  purchaser  of 
the  vessel*  or  of  any  share  or  shares  therein,  and  be  compared  with  tie 
register.     If  the  \endor  of  a  vessel  is  not  himself  the  builder  or  the 
original  owner*  but  derives  his  title  by  purchase  after  registry,  the  bill  <$ 
*rtle  ov  instrument  of  transfer  under  which  he  claims  should  be  produced,      | 
an  well  rtN  the  icuinYatc  of  recistr\ 
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pansfers  and  (Assignments  of  ships, — By  8  &  9  Vict.  c.  89,  s.  34,  it  is 
5HOX5ted,  "that  when  the  property  in  any  ship   or  vessel,  or  any  part 
th^reof^  shall,  after  registry,  be  sold,  the  same  shall  be  transferred  by  bill 
of     sale  or  other  instrument  in  writing,  containing  a  recital  of  the  certifi- 
caft>6  of  registry  of  such  ship  or  vessel,  or  the  principal  contents  thereof, 
otherwise  such  transfer  shall  not  be  valid  or  effectual."     But  no  bill  of 
saXe  is  to  be  void  by  reason  of  any  error  in  such  recital,  or  by  the  recital 
of  any  former  certificate  of  registry  instead  of  the  existing  certificate,  pro- 
vided the  identity  of  the  ship  or  vessel  intended  in  the  recital  be  effectually 
proved  thereby.     All  bills  of  sale,  conveyances,  assignments,  and  other 
deeds  and  instruments  for  the  sale,  transfer,  or  other  disposition,  either 
absolutely  or  by  way  of  mortgage,  or  otherwise,  of  any  ship  or  vessel,  or 
aay  part,  share,  or  property  of  or  in  any  ship  or  vessel,  are,  by  6  Geo.  IV. 
c.  41,  8.  1,  expressly  exempted  from  all  stamp  duty.     The  bill  of  sale  or 
instrument  of  transfer,  when  executed,  must  be  produced  (s.  37)  to  the 
collector  or  comptroller  of  customs  at  the  port  of  registry  at  which  such 
d*ip  or  vessel  is  already  registered,  or  to  the  collector  and  comptroller  oi 
any  other  port  at  which  she  is  about  to  be  registered  de  novo,  and  the 
name,  residence,  and  description  of  every  vendor  or  mortgagor  (if  the  bill 
of  sale  is  executed  by  way  of  mortgage)  be  entered  in  the  book  of  registry, 
together  with  the  number  of  shares  transferred,  the  name,  residence,  and 
description  of  every  purchaser  or  mortgagee,  and  the  date  of  the  bill  of 
•ale  or  other  instrument  of  transfer,  and  of  the  production  of  it."     If  the 
vessel  is  not  to  be  registered  de  novo  the  collector  and  comptroller  of  the  ' 
port  where  the  ship  is  registered  are  required  to  indorse  these  particulars 
ox*  the  certificate  of  registry  of  the  vessel,  and  to  give  notice  thereof  to  the 
commissioners  of  customs.     The  collector  and  comptroller  are,  moreover, 
™  desired  so  to  do,  to  certify,  by  indorsement  upon  the  bill  of  sale  or  other 
^strument,  that  the  particulars  before  mentioned  have  been  so  entered  in 
"^  book  of  registry  and  indorsed  upon  the  certificate  of  registry.     And  so 
^on  as  such  particulars  have  been  so  entered  the  bill  of  sale  or  transfer 
m  'valid  and  effectual  (s.  38)  to  pass  the  property  thereby  intended  to  be 
^^Uxsferred  as  against  all  persons,  except  such  subsequent  purchasers  and 
Mortgagees  as  shall  first  procure  the  indorsement  to  be  made  upon  the 
^rtificate  of  registry  in  the  mode  pointed  out  by  the  act,  it  being  declared 
to  be  the  true  intent  and  meaning  of  the  act  that  the  several  purchasers 
fcud  mortgagees  of  such  ship  or  vessel,  share  or  shares  thereof,  when  more 
i         than  one  appear  to  claim  the  game  property,  or  to  claim  security  on  the 
\         same  property  in  the  same  rank  and  degree,  shall  have  priority  one  over 
!         the  other,  not  according  to  the  respective  times  when  the  particulars  of  the 
bill  of  sale  or  other  instrument  by  which  such  property  was  transferred  to 
them,  were  entered  in  the  book  of  registry,  but  according  to  the  time  when 
the  indorsement  is  made  upon  the  certificate  of  registry.     The  operation 
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of  a  bill  of  sale,  therefore,  does  not  commence  from  the  time  of  the 
execution  of  it  by  the  vendor,  but  from  the  time  that  the  requirements 
of  the  registry  act  have  been  complied  with.(c) 

After  the  particulars  of  any  bill  of  sale  or  transfer  have  been  entered  in 
the  registry  no  other  bill  of  sale  or  transfer,  purporting  to  be  a  transfer  t>y 
the  same  vendors  or  mortgagors  of  the  same  vessel  or  shares,  is  to 
entered  therein  (s.  39)  until  thirty  days  have  elapsed  from  the  day  of  su 
entry,  or  (if  the  ship  was  absent)  thirty  days  from  the  day  of  the  arrival 
of  the  vessel  at  the  port  to  which  she  belonged.     And  whenever  th& 
happens  to  be  two  or  more  transfers  by  the  same  owner  of  the 
property  in  any  vessel,  the  collector  and  comptroller  are  to  indorse  u 
the  certificate  of  registry  the  particulars  of  that  bill  of  sale  or  trans£«r 
under  which  the  person  claims  property,  who  shall  produce  the  certifica^rte 
of  registry  within  thirty  days  next  after  the  entry  of  his  said  bill  of  saJe 
or  transfer  in  the  registry,  or  within  thirty  days  next  after  the  return    of 
the  vessel  to  the  port  to  which  she  belongs.     If  the  certificate  is  not  pro- 
duced within  the  thirty  days,  then  the  collector  and  comptroller  are   to 
indorse  upon  the  certificate  (s.  39)  the  particulars  of  the  bill  of  sale    or 
transfer  to  the  person  who  shall  first  produce  the  certificate  of  registry 
for  that  purpose,  and  as  soon  as  such  indorsement  is  made  the  title  of  the 
latter  to  the  vessel  is  superior  to  that  of  any  other  purchaser  or  transferee. 
Provision  is  made  (s.  39)  for  securing  the  rights  of  parties  when  the  cer- 
tificate has  been  lost,  mislaid,  or  detained. 

Indorsement  of  the  transfer  on  the  certificate  of  registry  at  a 
port  not  being  the  port  of  registry. — When  a  bill  of  sale  or  transfer  has 
been  executed  and  recorded  at  the  port  of  registry,  and  a  notification  oi 
such  record  has  been  signed  by  the  collector  or  comptroller  of  such  port, 
(8.  40,)  the  requisite  indorsement  of  the  transfer  on  the  certificate  may  be 
made  by  the  collector  and  comptroller  of  any  other  port  at  which  the  vessel 
may  be  lying,  on  production  of  the  certificate  of  registry,  together  with  the 
bill  of  sale  and  the  notification  of  the  record  of  the  bill  of  sale  and  transfer 
in  the  register  book  at  the  port  of  registry.  But  before  the  indorsement  is 
made  notice  is  to  be  given  to  the  collector  and  comptroller  of  the  port  to 
which  the  vessel  belongs,  and  these  last  are  to  send  information  as  to  what 
bills  of  sale  or  transfers  have  been  recorded  in  the  registry.  As  soon  as  the 
indorsement  has  been  made  notice  is  to  be  given  to  the  collector  and  comp* 
troller  of  the  port  to  which  the  vessel  belongs,  who  are  to  record  the  same 
as  if  it  had  been  made  by  themselves.  If  the  owner  of  a  vessel,  or  of  shares 
therein,  is  out  of  the  kingdom,  the  transfer  maybe  executed  and  registered 
by  an  agent,   (s.  44.) 

(c)  Boyson  v.  Oibton,  16  Law  J.,  C.  P.  147. 
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OF  SALES  AND  TRANSFERS  OF  GOODS  AND  CHATTELS. 
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SECTION  I. 


GRANTS   AND   BILLS   OF   SALE   OF   GOODS   AND  CHATTELS. 

Vf  the  title  to  things  personal. — The  tide  to  chattels  and  moveables 
™te&  not  rest  upon  title-deeds,  nor  in  general  upon  documentary  evidence, 
but  upon  possession  and  apparent  ownership.  There  is,  in  general,  no 
*a7  of  knowing  who  is  the  owner  of  a  chattel  but  by  observing  in  whose 
^ds  it  is,  and  who  has  the  immediate  dominion  and  power  over  it. 

-Therefore,  a  sale  in  market  overt  changes  the  property  of  a  chattel,  for 
°therwise  the  common  traffic  of  the  world  could  not  go  on."  (a)  Our 
^*Xon  ancestors  were  greatly  opposed  to  all  private  and  secret  bargains 
*ad  sales  and  transfers  of  property,  both  real  and  personal.     By  the  laws 

(n)  Lord  Eldon,  Hiern  v.  Mill,  13  Ves.   122.    liorwood  v  Smith,  2  T.  E.  750. 


250 


SALE   OF  CHATTELS. — MARKETS  OVERT. 


[CHAP, 


of  Athelstan  all  persons  were  absolutely  prohibited  from  buying  andsel 
goods  and  chattels  out  of  the  open  public  market ;  and  by  the  ordinal 
of  other  Saxon  kings  no  bargain  and  sale,  or  exchange  of  goods 
chattels,  was  allowed  to  be  valid  unless  it  was  made  publicly  at  a  fail 
market,  or  in  the  presence  of  two  or  more  credible  witnesses,  (ft) 

Markets  overt  were  held  at  stated  periods  in  all  populous  localities 
the  purchase  and  sale  of  the  common  necessaries  of  life,  such  as  corn,  id 
fruits,  horses,  cattle,  wool,  hides,  &c,  and  persons  were  not  gener 
allowed  to  buy  or  to  sell  any  of  the  commodities  usually  bought  and  s 
in  the  fair  or  market  at  any  other  place  than  in  such  fair  or  market 
In  the  city  of  London  certain  classes  of  commodities,  such  as  househ 
furniture,  gold  and  silver  plate,  jewels,  silks  and  velvets,  wearing  appa 
and  divers  articles  of  luxury  of  a  perishable  nature,  have  been  comma 
sold  every  day  of  the  week,  excepting  Sunday,  in  private  houses  i 
shops,  and  things  purchased  at  these  shops  in  the  ordinary  way  of  tn 
have  always  been  considered  to  have  been  bought  in  market  overt,  so 
to  exempt  the  purchaser  from  the  obligation  of  inquiring  into  the  tide 
the  shopkeeper  to  the  goods  he  sold.(d)  A  right  to  hold  a  fair  or  mari 
or  to  sell  goods  and  chattels,  or  particular  kinds  or  classes  of  commodr 
in  particular  localities  may  be  acquired  by  custom  and  prescription; 
and  one  would  have  thought  that  all  shops  in  country  towns  which  h 
been  openly  and  notoriously  used  as  public  places  of  purchase  and  s 
accessible  to  all  comers,  and  in  which  goods  are  exposed  and  offered 
the  attention  and  notice  of  the  public,  were  markets  overt  for  the  sale 
the  goods  and  commodities  ordinarily  sold  or  exposed  for  sale  then 
just  as  much  as  any  shop  in  the  city  of  London.  But  this  does  not  app 
to  be  the  case.^")  A  wharf  in  the  city  of  London  cannot  be  considere 
market  overt  like  a  shop,(^)  and  a  shop  is  not  a  market  overt  for  the  £ 
of  any  other  commodities  than  those  which  are  customarily  bought  i 
sold  or  exposed  for  sale  therein.  A  silk  mercer's  shop  in  the  city  of  h 
don,  tor  example,  is  not  a  market  overt  for  the  sale  of  beds,  petticoats,  a 
cloaks  ;(h)  nor  a  scrivener's  shop  a  market  overt  for  the  sale  of  sfl 
ewers  and  basins,  plate,  or  jewels. (i) 

And  a  distinction  must  be  observed  between  a  sale  over  the  counter 
a  customer  of  things  exposed  in  a  shop  for  sale,  and  a  sale  to  the  sb< 
keeiH'r  himself  of  things  bought  by  him  to  be  added  to  his  stock  in  toft 


(b)  Ancient  Laws  and  Institute*  of  England,  14, 
15,  87.  90,  I  lt>,  117,  120,  ed.  i$40.  The  Minor, 
cap.  1,  s.  8.  2  Iiutit.  2*20. 
^  (c)  WW**  v.  Watltr.  9D.&R.  $63  ;  7  B.  4 
C  5-4.  Mayor.  <tc.,  of  Alacdtsriettl  v.  Chapma*, 
12  M.  &  w:  IS. 

(U)  Uodb.    131,  pi.    US;  3  Co.  S3,  b.     Lwhs 
v    /*/W.  11  Ad.  &  B.  326. 

^t)    Rm  v.   Smith,  4    K*p.    111.     Moicrojl   v. 
Utti,  IB.&P.  400. 


(/)  See  the  Prior  of IhuutapU's CMe,ll  1 
VI.  19,  pL    13,  25,  pL  2;  2  BrownL  288. 
Jerva*  Clifton  t.  ChatutUor,  F.  Moore,  Wi 
§5tf.     Harris  t.  Shaw,  Gas.  temp.  Hsrdw.J 
Anon.  12,  Mod.  521.  case  873. 

(y)   WUHnfoit,  ▼.  Ki*g,  2  Camp©.  335. 

(A)  7Wor  v.  Chambers,  do.  Jat.  68. 

Ki)   Th4  Bishop  of  Worcester's  case,  P.  1 
3*50      S*r  Giro.  Clifton,  t.   ChanctUor,  ib. 
5  Co.  S3,  b. 
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The  one  may  be  a  sale  in  market  overt  but  not  so  the  other.  If  a  servant, 
for  example,  steals  his  master's  books  and  goes  and  sells  them  to  a  book- 
seller in  the  city  of  London,  the  sale  to  the  bookseller  is  not  a  sale  in 
market  overt,  and  the  bookseller  would  acquire  no  right  to  the  books  as 
against  the  true  owner  from  whom  they  had  been  stolen;  (A:)  but  if,  after 
die  books  have  been  added  to  the  bookseller's  stock  in  trade,  and  exposed 
for  sale  in  his  shop,  they  are  purchased  bond  fide  by  a  customer  in  the 
ordinary  way  of  trade,  the  purchase  would  be  a  purchase  in  market  overt, 
which  would  change  the  ownership  and  give  the  purchaser  an  indefeasible 
tide  to  the  books.  So  if  the  hirer  of  household  furniture  takes  «k  to  a 
furniture  broker  and  sells  it,  and  receives  the  money,  the  sale  does  not 
alter  the  ownership,  or  give  the  broker  any  right  to  detain  the  furniture 
from  the  owner  who  had  let  it  out  to  hire  ;  (/)  but  if  the  furniture  is  brought 
into  a  furniture  broker's  shop  in  the  city  and  exposed  for  sale,  and  is  then 
bought  by  a  customer  in  the  ordinary  way  of  trade,  the  right  of  property  is 
altered,  and  the  owner  cannot  follow  the  subject  matter  of  the  sale  into 
the  bands  of  such  second  purchaser.  His  remedy  is,  obviously,  either 
agldnst  the  party  to  whom  he  let  out  the  goods,  and  who  is  responsible  for 
his  breach  of  trust,  (m)  or  against  the  furniture  broker  who  bought  from 
him.(«)  If  persons  who  resort  to  shops  in  London  and  the  public  recog- 
nized marts  for  buying  and  selling  to  make  purchases  in  the  ordinary  course 
of  trade  were  obliged  to  look  into  the  title  of  the  shopkeeper  to  the  goods 
exposed  for  sale  in  his  shop,  no  man  could  be  safe  in  his  commercial  deal- 
nigs.  There  would  be  no  security  for  buyers,  and  "  the  common  traffic  of 
the  world,"  to  repeat  the  language  of  Lord  Eldon,  "  could  not  go  on." 

Sak  of  horses  in  market  overt. — The  statutes,  2  &  3  Ph.  &  M.  c.  7, 
*nd  81  Eliz.  c.  12,  prevent  the  property  in  any  stolen  horse  from  being 
•hered  by  sale  in  market  overt  until  six  months  have  elapsed  from  the  time 
of  die  sale,  and  enable  the  owner  at  any  time  afterwards  to  recover  the 
horse  on  payment  of  the  price  given  by  the  purchaser.  The  names  and 
•ddresses  of  all  the  parties  to  the  contract  of  sale  are  to  be  entered  in  the 
toll-gatherer's  book,(o)  together  with  the  price  of  the  horse,  its  colour, 
n^arks,  &c,  and  if  the  requisites  of  the  acts,  as  regards  these  and  other 
particulars,  are  not  complied  with,  the  sale  is  void. 

Whenever  the  sale  has  not  been  made  in  market  overt  the  purchaser 
cannot  acquire  a  better  right  or  title  to  the  goods  than  the  vendor  himself 
™  at  the  time  of  the  sale,(/?)  excepting  in  those  cases  where  the  owner 
***  ^trusted  them  to  a  third  party  to  sell  on  his  account,  or  has  furnished 
^ck  third  party  with  documentary  evidence  of  title,  and  has  thus,  by  some 


W  Cooper  ▼.  WiUonvU,  1  C.  B.  672.    Loetch-         (n)  Peer  v.  n*mphrey,  2  Ad.  &  E.  495. 

,*  ?•  **adun,  2  Stork.  811.  (o)  Gibb's  caw,  Owen,  27. 

I*)  X8  Bd.  IV.  28,  pL  5 ;  5  Hen.  VII.  15,  pi.         (p)  Wookey  v.  Pale,  4  B.  A  Aid.  15. 
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direct  act  of  his  own,  enabled  him  to  commit  a  fraud  upon  a  purchase 
A  principal  who  has  sent  goods  and  chattels  to  a  factor  or  commissic 
agent  to  sell  will  often  be  bound  by  a  sale  made  by  the  agent  contrary 
his  express  directions,  and  without  his  authority.  "  Strangers  can  on 
look  to  the  acts  of  the  parties  and  the  external  indicia  of  property,  aa 
not  to  the  private  communications  that  may  pass  between  a  principal  aa 
his  broker ;  and  if  a  person  authorizes  another  to  assume  the  appare 
right  of  disposing  of  property  in  the  ordinary  course  of  trade,  it  must  i 
presumed  that  the  apparent  authority  is  the  real  authority.  If  the  pri 
cipal  send  his  commodity  to  a  place  where  it  is  the  ordinary  business  < 
the  person  to  whom  it  is  confided  to  sell,  it  must  be  intended  that  th 
commodity  was  sent  thither  for  the  purpose  of  sale.  If  the  owner  of ; 
horse  sends  it  to  a  repository  for  sale,  can  it  be  implied  that  he  senti 
thither  for  any  other  purpose  than  that  of  sale  ?  or  if  one  sends  good 
to  an  auction  room  can  it  be  supposed  that  he  sent  them  thither  merer: 
for  safe  custody  ?  Where  the  commodity  is  sent  in  such  a  way  and  to 
such  a  place  as  to  exhibit  an  apparent  purpose  of  sale,  the  principal  wfl 
be  bound  and  the  purchaser  safe."(y)  And  if  the  owner  of  goods  stand 
by  and  voluntarily  allows  another  to  deal  with  the  goods  as  if  be  were  lb 
owner,  and  thereby  induces  some  third  party  to  purchase  them,  he  canoe 
afterwards  claim  them  from  such  third  party,  (r)  But  he  may  in  genen 
claim  the  price  of  them  if  such  price  has  not  previously  been  paid  oyer  t 
the  immediate  vendor  and  apparent  owner;  and  the  payment  of  sue 
price  to  the  real  owner  is,  as  we  shall  hereafter  see,  a  defence  to  an  actio 
therefor  brought  by  a  person  who  has  sold  goods  either  under  a  real « 
under  a  false  and  pretended  authority.  (*)  And  by  6  Geo.  IV.  c.  94,  s. « 
it  is  enacted,  that  it  shall  be  lawful  for  any  person  to  contract  with  a 
agent  intrusted  with  goods,  or  to  whom  the  same  may  be  consigned  6 
the  purchase  of  such  goods,  and  receive  the  same  of,  and  pay  for  the  saa 
to,  such  agent ;  and  such  contract  or  payment  shall  be  binding  upon  ax 
good  against  the  owner  notwithstanding  the  person  dealing  with  the  age: 
knew  at  the  time  that  he  was  only  an  agent.  But  the  contract  and  p»; 
uient  must  be  made  in  the  usual  course  of  business,  and  the  party  mu 
not  be  aware  of  any  want  of  authority  on  the  part  of  the  agent  to  sell  < 
to  receive  the  purchase-money.  If  goods  are  deposited  in  the  hands  of 
warehouseman  or  wharfinger,  and  the  owner  sells  them  and  hands  to  ti 
purchaser  a  delivery  order  or  dock  warrant  for  their  delivery,  which  i 
accepted  by  such  warehouseman  or  wharfinger,  and  the  purchaser  then  ft 
sells  the  goods,  the  original  vendor  cannot  prevent  the  delivery  of  th 

(7)  Lord  Ellenborough,  Picbring  v.  Butt,  15  is)  Post,  Cb.  13.     D%ciense»  r.  3««J,  4  B. 

Kaat,  48.     ityrr  v.  Pear*)*,  3  B.  &  C-  42  ;  4  D.  Ad.  63$.     AlUn  t.  Hopkins,  13  W.  &  W.  S 

it  R.  648  ;  port.  401.  13  Law  J.,  N.  S.  (Eichr.)  3)6,  a.  c. 

<r)  Ortss  r.  Wills,  10  Ad.  &  R.  90. 
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€>&  to  the  sub-purchaser,  although  the  first  purchaser  has  become  bank- 
pt  without  paying  the  price.  Having  been  a  party  to  the  creation  of 
e  title  of  the  sub- vendor  he  is  bound  by  the  re-sale,  (t) 
possession  by  agents  of  dock  warrants,  delivery  orders,  bills  of  lading, 
er. — By  6  Geo.  IV.  c.  94,  s.  2,  it  is  enacted,  that  every  person  entrusted 
ith,  and  in  possession  of,  any  bill  of  lading,  India  warrant,  dock  warrant, 
arehouse-keeper's  certificate,  wharfinger's  certificate,  warrant,  or  order, 
or  the  delivery  of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner 
)f  the  goods,  wares,  and  merchandize  mentioned  in  such  bill  of  lading, 
warrant,  &c,  so  far  as  to  give  validity  to  any  contract  or  agreement  there- 
after made  by  the  person  intrusted  with,  and  in  possession  of  them,  for  the 
sale  or  disposition  of  the  said  goods,  &c,  provided  the  party  with  whom 
he  contracts  has  had  no  notice  that  he  is  not  the  actual  and  bond  fide 
owner.  This  statute  applies  to  persons  intrusted  as  factors  and  agents  with 
the  documents  therein  described,  and  not  to  persons  who  hold  them  in 
their  own  right  as  purchasers,  (w) 

Of  reputed  ownership.— By  6  Geo.  IV.  c.  16,  8.  72,  and  1  &  2  Vict.  c. 
110,  s.  57,  it  is  enacted,  that  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  or  any  insolvent  prisoner,  at  the  time  of  his  arrest  or  other  com- 
mencement of  his  imprisonment,  shall,  by  the  consent  and  permission  of 
the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition,  any 
goods  or  chattels  whereby  he  was  reputed  owner,  or  whereof  he  had  taken 
°pon  himself  the  sale,  alteration,  or  disposition  as  owner,  the  same  shall 
fo  deemed  to  be  the  property  of  such  bankrupt  or  prisoner,  and  be  vested 
10  the  provisional  or  other  assignees,  and  be  sold  and  disposed  of  for  the 
kttefit  of  the  creditors.     An  exception,  however,  is  made  in  favour  of 
**ip8,  the  title  to  which  rests,  as  we  have  already  seen,  upon  documentary 
^dence,  and  not  upon  possession  and  apparent  ownership.     (Ante,  ch. 
^  8.  3.)     The  right  of  restitution  of  the  owner  of  goods  and  chattels 
^°len,  or  obtained  by  false  and  fraudulent  pretences,  with  intent  to  defraud 
">&  owner,  and  sold  to  third  parties,  has  been  regulated  by  divers  acts  of 
!*rtiament.(ar) 

Quants  and  bills  of  sale  of  goods  and  chattels.  What  things  pass 
ty  the  grant. — If  one  give  or  grant  to  another  all  his  "  goods,"  or  all  his 
<*hattels,"  by  this  do  pass  all  his  moveable  and  immoveable,  personal 
*&<!  real  goods,  horses,  and  other  beasts,  plate,  jewels,  and  household 
staff,  bows,  weapons,  and  such  like,  and  his  money,  and  his  corn  growing 
*&  the  ground,  but  not  things  which  he  hath  in  keeping  for  another ;  n<?r 
choses  in  action,  nor  things  of  pleasure,  such  as  hawks,  hounds,  &c.     If 

(I)  Bawu  t.  Waiton,  4   D.   &   R.    26,  27;  ▼.  Wood/all, 2  C.  &  P.  41.    Peer*.  Humfrty,  2 

P°f-  Ad.  &  E.  499 ;  Kclynge,  480 ;  2  &  8  P.  &  M.  c. 

W  *****  ?.  Usborne,  7  M.  &  Or.  701.  7  ;  31  Elk.  c.  12 ;  2  &  3  Vict  c.  71,  «.  27,  28, 

W  7  A  8  Geo.  IV.  c.  27,  a  29,  s.  57.    Oimson  29.     WhiU  v.  SpetHgue,  13  M.  &  W.  606. 
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one  grant  to  another  all  his  utensils,  "  hereby  will  pass  all  his  household 
stuff  but  not  his  plate,  or  jewels,  or  articles  of  trade."     And  "  if  two  w&m 
have  goods  in  common  and  have  other  goods  severally,  and  they  give  mc 
all  their  goods,  by  this  grant  is  given  all  the  goods  they  have  in  common, 
and  likewise  all  the  goods  they  have  in  severalty,  (y)     But  in  order  to 
transfer  the  right  of  property  in  goods  and  chattels  by  a  deed  of  grant,  or 
bill  of  sale,  or  other  instrument  of  transfer,  the  chattel  intended  to  be  con* 
veyed  must  be  in  existence,  and  be  ascertained  and  identified  at  the  time 
of  the  execution  of  the  grant  or  transfer.     If  I  grant  a  man  twenty  deer 
to  be  taken  out  of  the  herd  in  my  park,  no  right  of  property  in  any  parti- 
cular deer  passes  to  the  grantee.     "  But  if  I  have  a  black  deer  amoogst 
the  other  deer  in  my  park  I  can  grant  him  and  the  grant  is  good ;  or  if  I 
have  two  that  can  be  distinguished  from  the  rest,  and  I  grant  one  of  them 
or  both  of  them,  the  grant  is  good  for  this,  that  it  is  certain  what  thing  is 
granted."  (z)     A  grant  of  fifty  quarters  of  corn,  twenty  hogsheads  of  ale, 
or  a  dozen  baskets  of  fruit,  amounts  only  to  a  covenant  to  deliver  goods 
answering  the  description  given  in  the  grant,  and  does  not  operate  as  an 
immediate  transfer  of  any  particular  parcel  of  corn,  or  quantity  of  ale,  or 
fruit,  unless  the  corn  was  measured,  the  ale  put  into  hogsheads,  and  the 
fruit  into  baskets,  and  was  set  apart  so  as  to  be  ascertained  and  identified 
at  the  time  of  the  execution  of  the  grant. 

Things  not  in  existence  at  the  time  of  the  making  of  the  grant  canno* 
of  course  pass  thereby,  (a)     If  a  man  grants  to  another  all  his  goods  in 
such  a  place,  by  this  grant  nothing  doth  pass  but  the  goods  that  are  in 
that  place  at  the  time  of  the  grant,  and  not  any  other  goods  that  shall  be 
there  afterwards,  (b)     A  bill  of  sale  cannot  be  framed  so  as  to  pass  after 
acquired  chattels.     If  the  moveable  alleged  to  have  been  transferred  by 
the  grant  was  not  in  the  possession  or  under  the  control  of  the  grantor,  ot 
not  in  existence  at  the  date  of  the  grant,  it  cannot  afterwards  become 
vested  in  the  grantee  without  a  fresh  grant.     Thus,  where  a  baker,  by  * 
deed  poll,  in  consideration  of  a  sum  of  money  lent  to  him  by  the  defend' 
ant,  "  bargained,  sold,  and  delivered  "  unto  the  defendant,  "  all  and  singii~ 
lar  his  goods,  household  furniture,  plate,  &c,  then  remaining  and  being* 
or  which  should  at  any  time  thereafter  remain,  and  be  in,  upon,  or  about 
his  dwelling  house,"  it  was  held  that  goods  which  had  become  the  pro- 
perty of  the  plaintiff,  and  had  been  brought  into  his  house  subsequently 
to  the  execution  of  the  deed,  did  not  pass  thereby  to  the  defendant(^) 
It  is  common  learning  in  the  law  that  a  man  cannot  grant  or  charge  th** 
which  he  hath  not(d)     But  the  right  to  growing  crops,  and  the  growif*& 

(y)    hep.  Touch.  98.  (c)  Lunn  ▼.  Thornton,  1  C.  B.  879.    Qd*    * 

(i\  Brian,  0.  J..  18  Ed.  IV.  14.  Burnell,  7  Q.  B.  868.    Reed  ?.  Bladm,  5  "      ~~ 

(a)  Clarke  v.  Spence,  4  Ad.  &  B.  466 ;  pott  272.    Stephenson,  ex  parte,  12  Jar.  6. 

(b)  Shep.  Touch.  98.  (rf)  Perk.  Grahts,  §§  65,  90. 
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produce  of  the  soil  not  sown  or  planted  at  the  time  of  the  making  of  the 
grant  may,  as  we  have  already  seen,  pass  thereby.  "  The  land  is  the 
mother  and  root  of  all  fruits.  Therefore,  he  that  hath  it  may  grant  all 
fruits  that  may  arise  upon  it  after,  and  the  property  shall  pass  as  soon  as 
the  fruits  are  extant,  (as  21  Hen.  VI.)  A  parson  may  grant  all  the  tithe 
wool  that  he  shall  have  in  such  a  year,  yet  perhaps  he  shall  have  none, 
bat  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his  sheep  that 
he  shall  buy  hereafter,  for  there  he  hath  it  neither  actually  nor  poten- 
tially.^*) 

Avoidance  of  a  bill  of  sale  or  grant  of  chattels  by  retention  of  pos- 
session on  the  part  of  the  vendor. — If  after  the  execution  of  an  absolute  bill 
of  sale  or  grant  of  goods  and  chattels,  the  vendor  or  grantor  is  allowed  to 
continue  in  possession  of  the  things  granted,  and  to  remain  the  apparent 
owner  of  them,  the  grant  is  liable  to  be  defeated  and  the  title  of  the  pur- 
chaser to  be  divested  by  the  insolvency  or  bankruptcy  of  the  vendor  or 
grantor,  or  by  its  being  shown  that  he  was  largely  and  ruinously  indebted 
at  the  time  of  the  execution  of  the  bill  of  sale  or  grant.     If  a  debtor 
executes  an  absolute  bill  of  sale  or  transfer  deed  of  goods  and  chattels,  (f) 
and  the  transfer  is  not  accompanied  or  followed  by  delivery  of  the  posses- 
sion of  the  things  granted  to  the  grantee  or  purchaser,  the  transfer  will  be 
deemed  primd  facie  to  have  been  made  for  the  purpose  of  defeating  the 
claims  of  the  creditors  of  such  vendor  or  grantor,  and  will  be  primd  facie 
fraudulent  and  void ;  but  if  the  bill  of  sale  is  made  by  way  of  mortgage, 
*&d  the  continuance  in  possession  on  the  part  of  the  grantor  is  consistent 
^4  the  terms  of  the  deed,  the  case  is  different,  (g) 


SECTION  II. 

ORDINARY  contracts  of  buying  and  selling. 

Barter  and  sale. — We  have  already  seen  that  it  is  essential  to  the 
ex*stence  of  a  contract  of  sale  that  there  be  a  price  to  be  paid,  in  the 
^**ent  coin  of  the  realm,  and  that  if  goods  or  other  things  are  to  be  given 
111  Heu  of  money,  the  contract  is  not  a  contract  of  sale  but  of  barter  or  ex- 
Ghaage  (ante,  pp.  180, 181).  Where  an  action  was  brought  for  goods  sold 
•ad  delivered,  and  it  appeared  that  the  plaintiff  had  written  to  the  de- 
fendaat>  telling  him  that  he  had  a  yellow  ochre  mine,  and  should  the 

•  ^  Grantham  r.  Hawlty,  Hob.  182.    Petch  v.      gage,  see  post,  ch.  7,  s.  2. 

*«*>  15  M.  &  W.  110 ;  15  Law  J.,  Exch.  280,         To)  Ante,  pp.  144, 145,  Gale  ▼.  Burnell,  7  Q. 

(f)   A     **>  "k  °f aR0WIMG  4BOP8.  B.  868. 

w  Asj  to  conditional  transfers  by  way  of  mort- 
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plaintiff  be  a  purchaser  of  ochre  he  would  supply  him  with  any  quantil 
and  would  take  goods  for  it ;  and  the  defendant  answered,  "  I  have : 
objection  to  take  ochre  and  you  take  paint  or  any  other  article  in  e 
change  ;"  and  the  parties  accordingly  supplied  each  other,  and  continu 
to  exchange  paint  for  ochre  for  several  years,  and  at  last  the  balance  bei 
in  the  plaintiff's  favour  and  no  ochre  being  sent  in  exchange  for  the  pal 
the  plaintiff  brought  an  action  for  the  price  of  goods  sold  and  delivere 
it  was  held  that  he  must  be  nonsuited,  as  the  contract  was  a  contract 
barter,  and  the  action  ought  to  have  been  brought  for  not  sending  of  gooc 
in  return.  "  You  cannot,"  observes  Parke,  B.,  "  change  a  contract « 
barter  into  a  contract  to  pay  in  money,  unless  the  parties  come  to  a  frea 
agreement  to  that  effect"  (a)  Various  opinions  were  entertained  by  tb 
Roman  lawyers  as  to  whether  a  contract  to  give  goods  in  exchange  fa 
goods  could  be  considered  to  be  a  contract  of  sale,  and  it  was  ultimate! 
held  by  the  emperors  to  be  a  totally  distinct  contract  (b) 

Authentication  of  executory  contracts  for  the  sale  of  goods  and  chattel 
— We  have  already  seen  that  all  bargains  and  agreements  for  the  purchas 
and  sale  of  goods  and  chattels,  to  be  subsequently  carried  into  effect  b; 
delivery  of  the  thing  sold,  and  payment  of  the  purchase-money,  must,  whe 
the  subject  matter  of  the  sale  amounts  to  10/.  in  value,  be  authenticated  b 
a  signed  writing,  unless  there  has  been  a  part  acceptance  and  receipt,  c 
a  part  payment  has  been  made  or  earnest  has  been  given  in  the  mod 
already  mentioned,  (c)     And  we  have  already  seen,  (ante,  p.  131,)  and 
will  presently  be  more  fully  shown,  (post,  ch.  19,)  that  whenever  a  contra* 
of  sale  has  been  made  in  writing,  the  written  contract  cannot  in  anywis 
be  varied  or  altered  by  oral  testimony,  and  that  the  verbal  declarations  c 
an  auctioneer  made  at  the  time  of  a  sale  by  auction  cannot  be  received  h 
evidence  in  opposition  to  the  written  or  printed  conditions  of  sale  when 
the  written  or  printed  conditions  have  been  signed  by  the  auctioneer  and 
constitute  the  contract  between  the  parties,  (d)     But  when  the  conditions 
or  particulars  of  the  sale  have  not  been  so  signed  and  do  not  constitute 
the  contract  between  the  parties  they  may  be  altered,  varied,  and  contra- 
dicted by  oral  testimony.     Thus,  where  a  printed  catalogue  of  articles 
intended  to  be  sold  by  auction,  comprised  a  dressing  case  with  "  alter 
fittings,"  and  the  purchaser  resisted  payment  of  the  price   (which  was 
under  10/.)  on  the  ground  that  the  fittings  were  not  silver  as  described,  it 
was  held  that  oral  evidence  was  admissible  to  show  that  previous  to  the 
sale  the  auctioneer  stated  publicly  from  his  box,  in  the  hearing  of  the 

(a)  Harrison  v.  Luke,  14  M.  &  W.  141.     At-     chose,  ce  sera  on  un  echange,  on  nn  autre  eootnt, 
hinson  v.  Smith,  ib.  695.  roais  non  pas  une  vente.     Domat,  liv.  1,  tit.  2# 

(b)  Differentia  Emptionis  et  Permutationis  Instit.      s.  5. 

lib.  3,  tit  24,  §  2.     Le  prix  de  la  vente  ne  peut  (c)  Ante,  pp.  41—43,  68—70. 

jamais etre  autre  chose  que  de  largent  en  monnaie         (d)  Ounnis  v.  Erhart,  1  H.  BL  289.    5**to* 

publique.     Si  pour  le  prix  on  donne  quelque  autre      v.  Livius,  2  Cr.  &  J.  41 1 ,  post,  Ch.  19. 
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purchaser,  that  the  catalogue  was  incorrect;  that  the  fittings  were  not 
silver,  and  that  it  would  be  sold  as  having  plated  fittings  only,  (e) 

Transfer  of  the  ownership  and  risk. — An  executory  contract  or 
agreement  for  the  sale  of  goods  and  chattels  may  operate  as  a  direct 
transfer  of  the  ownership  and  right  of  property  in  the  thing  sold  to  the 
purchaser,  or  it  may  amount  only  to  an  agreement  for  a  future  transfer, 
giving  the  purchaser  a  right  of  action  against  the  vendor  for  a  breach  of 
contract,  but  not  effecting  any  alteration  of  ownership.  When  the  bargain 
operates  as  a  transfer  of  ownership  and  of  the  right  of  property  in  the 
thing  sold,  the  sale  is  said  to  be  a  perfect  and  complete  sale ;  when  it 
amounts  only  to  an  agreement  to  procure,  create,  or  manufacture  an  article 
of  a  given  character  and  description,  and  then  transfer  it  to  the  purchaser, 
and  does  not  effect  any  alteration  of  ownership,  the  sale  is  denominated 
by  the  civilians,  an  imperfect  and  incomplete  sale.  A  transfer  to  the  pur- 
chaser of  the  ownership  and  right  of  property  in  the  thing  sold  is  naturally 
accompanied  by  a  transfer  of  the  risk  of  loss,  so  that  if  between  the  time  of 
the  making  of  the  bargain  and  the  delivery,  the  thing  sold  is  consumed,  or 
destroyed,  or  distrained,  without  any  neglect  or  want  of  care  for  its  preserva- 
tion on  the  part  of  the  vendor,  the  loss  is  the  loss  of  the  purchaser,  and  he 
n&y  be  compelled,  as  we  shall  presently  see,  to  pay  the  price,  although  he 
can  never  have  the  thing  for  which  he  agreed  to  pay  it.  (/)  "  It  is  neces- 
•Mjr,  therefore,"  (to  use  the  language  of  the  digest)  "  to  know  when  the 
ttte  is  perfect,  for  we  shall  then  know  whose  is  the  risk  of  loss,  for  the 
wle  being  perfected,  the  risk  will  appertain  unto  the  buyer."  (g) 

Ascertainment  and  identification  of  the  subject  matter  of  the  sale. — A 
contract  for  the  purchase  and  sale  of  goods  and  chattels  will  not  effect  any 
alteration  of  ownership  until  the  precise  thing  sold  has  been  ascertained 
**i  identified  by  the  parties  to  the  contract,  except  in  the  case  of  sales  of 
ftu&refl  and  undivided  quantities  expressly  sold  as  such  and  presently 
noticed,  (post,  p.  266,)  and  until  the  price  has  been  ascertained  and  fixed. 
Personal  engagements  may  subsist  between  the  parties,  but  there  is  no 
tatefer  of  ownership  or  alteration  of  property  until  such  ascertainment 
*nd  identification  have  been  accomplished.  "  To  constitute  a  sale  which 
*"*H  immediately  pass  the  property,  it  is  necessary  that  the  thing  sold 
•hould  be  ascertained  in  the  first  instance,  and  that  there  should  be  a 

price  ascertained  or  ascertainable;  but  the  parties  may  buy  and  sell  a 

• 

P*en  thing,  nothing  remaining  to  be  done  for  ascertaining  it,  but  the  price 
*°  be  afterwards  ascertained  in  a  manner  fixed  by  the  contract  of  sale  or 
°Pon  a  quantum  valebat;  or  they  may  agree  that  the  sale  shall  be  com- 

$*tU*  t.  Blake,  IS  M.&  W.  614.  (p)  Dig.  lib.  18,  tit  6,  lex  8,  de  perfect*  ?ei 

ftSJAnte,  p.  187.     As  to  loss  of  goods  by  dis-  imperfecta  emptione,  et  quae  requirantor  ut  perfecta 

/?  ™r  rent  after  sale  of  them,  Greaves  t.  Hepke,  dicatur,  et  quae  siot  effecta  perfects  venditioni*. 
*  *  Aid.  188. 
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plete  and  the  property  pass  in  the  specific  thing,  although  the  delivery  C3 
possession  is  postponed,  and  although  something  shall  remain  to  be  dor*., 
by  the  seller  before  delivery,  or  they  may  agree  that  nothing  remaining  tk 
be  done  for  ascertaining  the  thing  sold,  yet  that  the  sale  shall  not  be  con*, 
plete**  and  the  property  shall  not  pass  before  something  is  done  to  ascertain 
the  amount  of  the  price.     The  question  must  always  be  what  was  the  in- 
tention of  the  parties  in  that  respect,  and  that  is  of  course  to  be  collected 
from  the  terms  of  the  contract.     If  those  terms  do  not  show  an  intention 
of  immediately  passing  the  property  until  something  is  done  by  the  seller 
before  delivery  of  possession,  then  the  sale  cannot  be  deemed  perfected, 
and  the  property  does  not  pass  until  that  thing  is  done.  .  .  .  The  old 
French  law  and  the  civil  law  is  in  substance  the  same  as  our  own  law 
touching  this  matter."  (A) 

"  Till  the  parties  are  agreed  on  the  specific  individual  goods,  the  contract 
can  be  no  more  than  a  contract  to  supply  goods  answering  a  particular 
description,  and  since  the  vendor  would  fulfil  his  part  of  the  contract  by 
furnishing  any  parcel  of  goods  answering  that  description,  and  the  par- 
chaser  could  not  object  to  them  if  they  did  answer  the  description,  it  is 
clear  there  can  be  no  intention  to  transfer  the  property  in  any  particular 
lot  of  goods  more  than  another  till  it  is  ascertained  which  are  the  very 
goods  sold."  (t)  "  Thus,"  observes  Pothier,  "  in  the  sale  of  things  whkh 
consist  in  quantity  and  which  are  sold  by  weight,  number,  or  measure,  as 
if  one  should  sell  fifty  quarters  of  corn  out  of  a  larger  bulk  in  a  granary, 
ten  thousand  weight  of  sugar,  a  hundred  carp,  &c,  the  sale  is  not  perfect 
(so  as  to  vest  any  right  of  property  in  the  purchaser)  so  long  as  the  wheat 
has  not  been  measured,  the  sugar  weighed,  and  the  fish  counted,  for  up  to 
that  time  nondum  apparet  quid  venierit.  It  does  not  sufficiently  appear 
which  is  the  wheat,  which  the  sugar,  and  which  the  fish  that  constitute  the 
object  of  the  sale.  .  .  .  The  sale  is  of  an  unascertained  subject,  and  one 
which  cannot  be  ascertained  but  by  the  measuring,  the  weighing,  or  the 
counting.  It  is  not,  therefore,  until  these  have  been  accomplished  that 
the  thing  sold  remains  at  the  risk  of  the  buyer,  for  risk  can  only  attach  oa 
an  ascertained  subject ;"  (k)  and  although  the  vendor  has  given  a  delivery 
order,  or  a  dock  warrant,  to  a  warehouse-keeper  or  wharfinger,  or  other 
bailee,  having  the  custody  of  the  goods,  commanding  him  to  deliver  then 
to  the  purchaser,  yet  so  long  as  the  precise  quantity  of  goods  to  be  de- 
livered under  the  order  have  not  been  identified  and  ascertained,  and 
separated  from  a  mass  of  the  commodity  in  bulk,  the  sale  is  not  perfect 
and  complete,  and  the  right  of  property  is  not  altered.  Thus  where  a  , 
vendor  having  eighteen  tons  of  Riga  flax  in  mats  lying  at  a  wharf^  sold  tea     ! 

(A)  The  Privy  Council,  per  Ld.  Brougham,  Lo-      WhiU  v.  Wilis,  5  Taunt.  178. 
gan  ▼.  Lt  Manner,  11  Jur.  1091.  (k)  Pothier,  Contrat  de  Vento,  No.  179. 

(i)  Blackburn  on  the  Contract  of  Sale,   122, 
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Bof  to  a  purchaser,  and  gave  him  a  delivery  order  on  the  wharf- 
ten  tons,  which  order  was  accepted  by  the  latter  and  entered  in 
,  it  was  holden  that  the  ownership  was  not  altered,  and  the  right  of 
transferred  from  the  vendor  to  the  purchaser  until  the  flax  had 
fhed  and  the  precise  quantity  to  be  delivered  under  the  order  had 
irated  from  the  bulk  and  put  into  a  deliverable  state,  and  placed 
posal  of  the  purchaser.  (/)     If,  however,  the  bulk  of  the  commo- 
>een  identified,  and  the  sale  is  a  sale  of  an  undivided  quantity 
ixpressly  sold  as  such  at  an  ascertained  price,  such  as  a  share  in 
f  wheat,  shipped  on  board  a  particular  vessel,  or  a  share  of  a 
istern  of  oil,  the  ownership  of  the  share  and  the  risk  of  the  loss 
bject  matter  thereof,  will  pass  to  the  purchaser,  as  we  shall  pre- 
>,  although  the  shares  have  not  been  separated  and  divided,  and 
if  property  in  any  specific  article  has  passed  to  the  purchaser. 
cts  for  the  making  or  manufacture  and  sale  of  goods  and 
-Where  any  specific  chattel  is  ordered  to  be  made  or  manu- 
fche  right  of  property  is  not  vested  in  the  party  who  gives  the 
'  the  right  to  the  price  in  the  vendor,  until  the  thing  ordered  is 
1  and  made  ready  for  delivery,  and  has  been  approved  by  the 
,  or  some  person  appointed  on  his  behalf  to  inspect  the  materials 
orkmanship.     The  builder  or  maker  is  not  bound  to  deliver  to 
aser  the  identical  chattel  which  is  in  progress,  although  the  pur- 
aey  may  have  been  paid  in  advance,  but  may,  if  he  pleases, 
f  it  to  some  other  person,  and  deliver  to  the  purchaser  another 
rovided  it  answers  to  the  specification  or  description  contained  in 
bet  (m)     But  where  the  contract  provides  that  the  article  shall 
lotured  under  the  superintendence  of  a  person  appointed  by  the 
,  and  also  fixes  the  payment  by  instalments,  regulated  by  parti- 
es in  the  progress  of  the  work,  the  general  property  in  the  mate- 
vests  in  the  purchaser  at  the  time  when  they  are  put  together, 
approval  of  the  superintendent,  or,  at  all  events,  when  the  first 
k  is  paid,  subject  to  the  right  of  the  builder  to  retain  the  fabric, 
x>  complete  it  and  earn  the  rest  of  the  price ;  and  the  rights  of 
i  are  then  in  the  same  state  as  if  so  much  of  the  article  as  is  then 
d  had  originally  belonged  to  the  purchaser,  and  had  been  de- 
him  to  the  builder  to  be  added  to  and  finished,  (n)     And  when 
3  is  completed   and  made  ready  for   delivery,   and  has  been 
by  the  purchaser,  the  general  property  therein  is  transferred  to 
although  the  chattel  may  remain  in  the  hands  of  the  builder  for 

Davis,  2  M.  &  S.  403.    Shepky  v.  Burlinson,  2M.&W.  615.    Elliott  v.  Pybus.  4 

it  617.  M.  &  Sc.  389 ;  10  Bing.  612,  s.  c. 

w*  t.  Bell,  8  B.  &  C.  282;  2  M.  &  (»)   Clarke  v.  Spence,  4  Ad.  &  B.  470,  1. 

MncUow  t.  Mangle*,  1  Taunt.  318.  Woods  v.  Russell,  5  B.  &  Aid.  942. 

nee,  4  Ad.  &  E.  466.    Laidler  v. 
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the  purpose  of  receiving  some  subsequent  additions  and  improvements. 
There  is  a  great  analogy  it  has  been  observed  by  the  civilians  betwi 
this  class  and  description  of  contract  of  sale  and  the  contract  of  let* 
and  hiring  of  work  and  labour  {post,  eh.  9) ;  and  we  are  told  in  the  Dig 
and  in  the  Institutes,  how  to  discriminate  between  the  one  and  the  oth 
If,  it  is  said,  the  materials  for  the  work,  as  well  as  the  work  itself  ha 
been  furnished  by  the  workman,  then  the  contract  is  a  contract  of  sale, 
on  the  other  hand,  the  employer  has  furnished  the  materials,  and  t 
undertaker  of  the  work  contributes  his  labour  merely,  the  contract  is  a  oo 
tract  of  letting  and  hiring  of  labour.  Thus,  to  quote  an  example  from  ti 
Roman  law,  "  If  Titius  should  agree  with  a  goldsmith  for  the  making  ol 
certain  number  of  golden  rings,  of  a  specified  size  and  weight,  for  t 
aurei,  the  goldsmith  to  furnish  both  the  gold  and  the  workmanship,  t 
contract  would  be  a  contract  of  buying  and  selling.  But  if  Titius  shoe 
give  his  own  gold,  and  agree  to  pay  only  for  the  workmanship,  then  1 
contract  would  be  a  contract  of  letting  and  hiring  simply."  (p)  So,  il 
employ  a  portrait-painter  to  paint  my  portrait,  and  the  painter  provic 
the  materials  for  the  work,  as  well  as  the  labour  and  skill  requisite  for 
execution,  the  contract  is  a  contract  of  purchase  and  sale,  rather  thai 
contract  for  the  letting  and  hiring  of  work. 

Ascertainment  of  the  price. — And  although  the  subject  matter  of  1 
sale  may  be  ascertained  and  identified  and  selected  and  approved  by  1 
purchaser,  yet  so  long  as  anything  remains  to  be  done,  as  between  1 
purchaser  and  the  vendor  for  the  purpose  of  ascertaining  the  price  ci  1 
article,  the  right  of  property  and  the  risk  of  loss  are  not  altered.  Thai 
has  been  said,  "  If  I  sell  you  all  my  corn  for  12d.  a  bushel,  you  may  i 
take  it  before  it  is  measured,  whereby  the  number  of  the  bushels  may 
known,  and  also  the  certainty  of  the  sum  which  is  to  be  paid  for  it,  so  tt 
before  the  certainty  is  known  it  cannot  be  adjudged  any  good  contract 
agreement"  (%) 

A  contract  of  sale  was  entered  into  in  the  following  terms :  "  I  have  & 
day  sold  the  bark  stacked  at  Redbrook,  at  91.  5s.  per  ton  of  21  cwt, 
Hexekiah  Swift,  which  he  agrees  to  take  and  pay  for  it  on  the  30th 
November."  This  contract  was  signed  by  the  vendor  and  purchaser,  u 
two  persons  were  appointed  by  them  to  see  the  bark  weighed.  Eight  to 
14  cwt  of  the  hark  were  weighed  and  delivered  in  the  presence  oft 
appointed  parties,  within  a  few  days  after  the  signing  of  the  contract,  1 
before  the  residue  was  weighed,  a  high  flood  arose  and  injured  it,  whei 
upon  the  purchaser  tendered  payment  of  the  eight  tons  14  cwt  which  b 
boon  weighed*  and  refused  to  take  and  pay  for  the  remainder ;  and  it  v 

{*)   CVtrrniV/r*  t,  /\iw#.  2  M.  A   P.  441.  t.  &//.  SB.&C.  277.     Grvjton  t.  Am* 

WW****  v.  Jfcw*W*  7  $<,  X,  IL  $21  2  C.  a  $41,  15  Uv  J.,  (C.  P.)  20.  a.  c 

(f*  IV*  hK  **•  *"<  *»  **x2;  lMttli»k&  if)    Urtubimm    mry.   Skaringto*   r.   Stn 

^iVMJl;  C«L  hK  4.  til  61     jIMum  Pl*«4»  2$$. 
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held  that  the  right  of  property  in  the  unweighed  residue  had  not  been 
altered,  neither,  consequently,  had  the  risk  of  loss,  and  that  no  action  for 
the  price  could  be  sustained  against  the  purchaser.   "  Inasmuch,"  observes 
Bayley,  J.,  u  as  the  bark  is  to  be  paid  for  at  9/.  5s.  per  ton,  and  as  the 
price  could  not  be  ascertained  until  the  act  of  weighing  took  place,  which 
was  an  essential  thing  to  be  done  by  the  seller,  the  property  in  the  bark 
did  not,  in  my  opinion,  vest  in  the  purchaser  until  that  act  was  done.     It 
is  clear  that  the  seller  had  a  right  to  insist  upon  the  actual  possession  of 
the  bark  remaining  with  himself,  or  under  his  control,  until  the  act  of 
weighing  was  completed.     If  the  vendor  had  intended  to  get  rid  of  his  own 
liability  to  any  risk  to  which  the  bark  might  be  exposed,  he  might  have 
given  notice  to  the  purchaser  that  he  would  at  a  given  period  cause  the 
bark  to  be  weighed  and  the  price  ascertained,  and  thus  have  cast  upon  the 
purchaser  all  liability  for  risk.     That  was  a  matter  of  option  with  himself, 
bat  until  he  had  performed  the  act  of  weighing,  either  at  his  own  instance 
or  at  the  desire  of  the  defendant,  I  think  that  all  the  consequences  arising 
from  the  bark  being  allowed  to  remain  in  the  possession  of  the  seller,  must 
be  at  his  risk,  and  not  that  of  the  buyer."  (r)     So  where  the  contract  of 
sale  was  in  the  following  form ;  "  Bought  of  Mr.  T.  Zagury,  289  bales  of 
dons,  containing  five  dozen  in  each  bale,  at  the  rate  of  57*.  6d.  per  dozen, 
to  be  taken  as  they  now  lay  with  all  faults,  paid  for  by  good  bills  at  five 
months ;"  and  it  appeared  that  by  the  usage  of  trade  it  was  the  duty  of 
Ibe  seller  of  skins  by  bales  to  count  them  over,  that  it  might  be   seen 
whether  each  bale  contained  the  number  specified  in  the  contract,  and 
that  before  any  enumeration  of  the  skins  in  question,  the  whole  were 
destroyed  by  fire  at  the  wharf  where  they  lay  at  the  time  of  the  sale,  it 
*&s  holden  that  an  action  could  not  be  maintained  against  the  purchaser 
far  the  value  of  the  skins,  as  the  enumeration  which  was  necessary  to 
ascertain  the  price  preceded  the  vesting  of  the  right  of  property  in  the  pur- 
chaser, (s) 

A  quantity  of  timber  was  sold  under  the  following  contract : — "  Logan 
*nd  Co.  of  Montreal  sell,  and  Le  Mesurier  and  Co.  of  the  same  place 
boy,  a  quantity  of  red  pine  timber  now  lying  above  the  Rapids,  stated  to 
wnrist  of  1,891  pieces,  measuring  50,000  feet,  more  or  less,  deliverable  at 
Quebec,  and  payable  by  the  purchaser's  promissory  note  of  ninety  days 
&Qm  this  date,  at  the  rate  of  9^d.  per  foot  measured  off.  Should  the 
quantity  turn  out  more  than  stated,  the  surplus  to  be  paid  for  by  the 
purchasers  at  9%d.  per  foot  on  delivery;  and  should  it  fall  short  the  differ- 
ence to  be  refunded  by  the  sellers,"  and  it  was  held,  that  until  a  measure- 
ment had  been  effected  the  sale  was  not  perfect  and  complete,  so  as  to 

(r)  Simmons  v.  Swift,  8  D.  &  R.  703,  4,  5 ;  5  (*)  Zagury  v.  Furnell,  2  Campb.  289.    But  see 

B.AC.  862,  3,  a.  c.    Sanson,  v.  Meyer,  6  East,      Swanmck  v.  Sothern,  post,  p.  262. 

627. 
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transfer  the  ownership  and  risk ;  and  part  of  the  timber  having  he^n 
lost  in  a  storm  in  the  river  off  Quebec,  that  the  loss  was  the  loss  of  the 
vendors,  (f) 

If  part  of  the  goods  are  saved,  the  taking  possession  of  such  part  by  t£*t 
purchaser  cannot  be  considered  as  a  delivery,  nor  as  an  acceptance  of  tfca* 
whole ;  nor  can  it  be  considered  as  showing,  by  the  party's  admissio:*** 
that  the  property  passed  before  the  accident,  when  the  terms  of  the  cora- 
tract  show  that  it  did  not  so  pass,  (ft) 

The  same  rule  prevails  in  the  Roman  law,  and  the  continental  la^* 
founded  thereon.     "  If,"  observes  Pothier,  "  the  sale  is  of  all  the  merchan- 
dize or  corn  stored  in  a  particular  granary  at  so  much  per  thousand 
weight  or  so  much  a  quarter,  the  sale  is  not  considered  to  be  perfect,  an«J 
the  things  sold  are  not  at  the  risk  of  the  buyer,  so  long  as  they  have  no*  *, 
been  weighed  or  measured,  for  up  to  that  time  the  quantity  has  not  bee£* 
ascertained,  and  the  price  being  determined  only  by  each  thousand  weigh* 
that  shall  be  weighed,  or  each  quarter  that  shall  be  measured,  there  is  ao 
ascertained  price  until  the  weighing  or  measuring  shall  have  been  accom- 
plished, and  the  sale  consequently,  before  that  time,  is  not  sufficiently 
perfected  for  the  risk  of  the  things  sold  to  belong  to  the  buyer,  and  be 
ought  not  to  be  charged  with  it  until  the  weighing  and  measuring  have  been 
accomplished."^*)     But  the  distinction  must  be  observed  between  a  sale 
by  measure  or  weight  requiring  the  measuring  or  weighing  to  be  accom- 
plished for  the  purpose  of  determining  and  fixing  the  price,  and  a  sale  of 
specific  goods  in  the  lump  at  an  ascertained  price,  accompanied  with  a 
representation  or  warranty  of  the  weight  or  quantity.     Thus,  if  die  whole 
of  a  commodity  be  sold,  and  the  quantity  is  known  and  the  price  is  ascer- 
tained and  settled,  and  the  weighing  or  measuring  is  necessary  only  ftr 
the  purpose  of  satisfying  the  purchaser  that  he  has  got  the  quantity  bar- 
gained for,  and  not  for  the  purpose  of  determining  what  is  to  be  paid  for 
it,  there  is  a  perfect  and  complete  sale,  and  the  right  of  property  is  tnuw- 
(erred  to  die  purchaser  as  soon  as  the  bargain  has  been  concluded(jf) 
The  mention  of  die  quantity  has  no  further  effect  in  this  case  than  it* 
oblige  the  vendor  to  make  good  to  the  purchaser  any  deficiency  that  wsf 
be  found  to  exist  (z)     When  the  quantity  is  ascertained,  the  mere  oma- 
sum to  add  up  the  total  contents  according  to  weight  or  measure  will  not 
prevents  as  we  shall  presendy  see,  the  right  of  property  from  passing  to 
the  purchaser.  i<i) 

If  certain  specific  cases,  bales,  or  packages  of  goods  are  sold  in  the 
lump,  at  the  customary  and  reasonable  price  paid  for  such  articles,  the 


(r)  /.<yi»*  \.  /*  .V<*«,-/«r.  1  ]  Jar.  K>9\.  (w)  Swamvick  v.  SetJLem,  9  Ad.  &  E.  900. 

(*)  IK  (z)  Potkitry  Yente,  No.  310.    BvtteeAywj 

{A  lVthior,  Cmw.  do  Yoat*,  Na.  S0$.     Th«*  t.  Fundi,  ante,  p.  261- 

iwlo*  *ud  prineipW*  Wo  Wn  derived  fivon  tke  («)  Tmmskw  ▼.  Twrmer,  2  Sc.  241 ;  2  Bbg.H. 

R«ww»w  <»\il  U*.     So*  l>ip.  liK  IS.  tau  1,  fcx  $5.  S.  151,  sue 
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€3e  is  sufficiently  ascertained,  and  the  right  of  property  will  pass  although 

definite  sum  has  been  agreed  upon,  nor  the  time  or  mode  of  payment 
3.  been  specified,  (b) 

¥*erfect  sales  operating  as  transfers  of  the  ownership  and  risk. — When 
i  subject-matter  of  the  sale  is  ascertained  and  identified  at  the  time  the 
rgain  is  struck,  and  the  price  is  likewise  agreed  upon  and  reduced  to  a 
"fcainty,  and  nothing  remains  to  be  done  to  ascertain  and  fix  the  exact 
omit  to  be  paid,  the  sale  is  a  perfect  and  complete  sale  from  the  time 

tie  making  of  the  bargain,  and  the  right  of  property  in  the  thing  sold 
i  the  risk  of  loss  are  transferred  to  the  purchaser,  although  the  right  of 
Mession  may  continue  in  the  vendor  until  the  purchase-money  has  been 
lcI  or  tendered,  (c)  u  If  I  sell  my  horse  for  a  sum  of  money,  I  may  keep 
a  until  I  am  paid,  yet  the  property  of  the  horse  is,  by  the  bargain,  in 
i  bargainor  or  buyer ;  and  if  the  horse  die  in  my  stable,  between  the 
rgain  and  the  delivery,  I  may  have  an  action  of  debt  for  my  money,  be- 
Me,  by  the  bargain,  the  property  was  in  the  buyer."  (rf) 
By  contract  notes  of  purchase  and  sale  the  vendor  agreed  to  sell  and  the 
rehaser  to  buy  "  a  stack  of  hay  standing  in  Canonbury  Field,  Islington, 
tiie  sum  of  145/.,  to  be  paid  on  the  fourth  of  February  next,  the  hay  to 

allowed  to  stand  on  the  premises  until  the  first  of  May  next,  and  not 
he  cut  till  paid  for ;"  and  it  was  held  that  by  this  bargain  there  was  an 
mediate  transfer  of  the  right  of  property  to  the  purchaser,  though  the 
ice  was  not  to  be  paid  or  the  hay  cut  until  a  future  period,  and  the  hay 
•ving  been  accidentally  destroyed  by  fire,  whilst  it  remained  in  the  pos- 
seion  of  the  vendor,  that  the  purchaser  must  bear  the  loss.(<?)  "The 
glit  of  property  and  the  right  of  possession  are  distinct,"  observe  Bayley 
id  Holroyd,  Js.  "  The  right  of  property  may  be  in  one  person,  and  the 
Sbt  of  possession  in  another.  The  vendor  may  have  a  lien  upon  the 
*ods  he  has  sold,  a  qualified  right  to  retain  possession  of  them  until  the 
ice  is  paid, — while  the  property  in  them  may  be  in  the  vendee.     .     .     . 

is  a  rule  in  every  case  of  a  sale  of  goods,  that  if  nothing  remains  to  be 
*H6  on  the  part  of  the  seller,  as  between  him  and  the  buyer,  before  the 
XxU  are  to  be  delivered,  the  property  in  the  goods  passes  immediately 
>  the  buyer,  and  the  property  in  the  price  to  the  seller.  In  this  case  the 
toperty  in  the  hay  having  passed  to  the  buyer,  and  the  hay  having  been 
ocidentally  destroyed  before  the  day  of  payment,  the  buyer  must  bear 
be  loss."  "  If,"  observes  Pothier,  "  things  have  been  sold  per  aversionem, 
bat  is  to  say,  in  the  mass  for  a  fixed  price,  the  sale  is  complete  from  the 

(ft)  Yalpy  v.  Gibson,  16  Law  J.,  C.  P.  248.  lex  8. 

(e)  Bloxam  v.  Saunders,  4B.&G.  948  ;   7  D.  (d)  Noy's  Maxims,  ch.  42,  p.  88.     Bro.  Abr. 

B.  405.   Knight  v.  Hopper,  Skin.  647.   Clarke  Contr.  pL  26.    Bayley,  J.,  Tarling  v.  Baxter,  9 

Spence,  4  Ad.  &  E.  469.   Martindale  v.  Smith,  D.  &  R.  276.    Barr  v.  Gibson,  3  M.  &  W.  390. 

id.  &  E.  N.  S.  395.     Si  id  quod  venierit  ap-  (e)  Tarling  v.  Baxter,  9  1).  &  R.  272;  6  B.  & 

tmt,  quid,    quale,  quantum  sit  et  pretium,  et  C.  630,  s.  c. 

v  resit,  p^rfecta  est  eroptio.     Dig.  lib.  8,  tit.  6, 
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time  of  the  making  of  the  contract,  and  the  thing  sold  remains  at  the 
of  the  purchaser,  although  it  has  not  yet  been  delivered  to  him,  so  that    if 
between  the  bargain  and  delivery  it  should  happen  to  perish  without  the 
fault  of  the  seller,  the  latter  becomes  released  from  his  obligation  to  de- 
liver, but  the  buyer  is  not,  on  account  thereof,  released  from  his  obligation 
to  pay  the  contract  price."  (/) 

If  the  sale  be  a  sale  of  things  of  quantity,  such  as  herrings,  oysters, 
corn,  wine,  oil,  fruits,  &c,  which  are  sold  by  number,  weight,  or  measure^ 
the  sale  is  complete,  and  the  right  of  property  and  the  risk  of  loss  pass  by 
the  bargain  in  the  first  instance,  as  we  have  already  seen,  if  the  things 
sold  were  selected  and  approved  by  the  purchaser,  so  as  to  be  identified 
at  the  time  of  the  making  of  the  bargain,  and  the  price  was  ascertained 
and  determined.     If  the  commodity  was  selected  in  the  bulk,  the  owner- 
ship and  risk  pass  as  soon  as  the  quantity  sold  has  been  separated  from 
the  mass  and  tendered  to  the  purchaser,  or  placed  at  his  disposal,  in  caso 
it  was  to  be  fetched  away  by  him.     Thus  where  a  quantity  of  turpentine 
was  sold  by  auction  at  a  fixed  price  per  hundred  weight,  to  be  delivered 
in  casks,  each  cask  to  contain  a  certain  quantity,  to  be  filled  up  by  the 
vendor  and  removed  by  the  purchaser,  and  all  the  casks  were  filled  up 
except  ten,  and  were  placed  in  the  vendor's  warehouse  at  the  disposal 
of  the  purchaser,  and  before  they  were  removed  the  whole  quantity  w»aa 
consumed  by  fire,  it  was  held  that  the  right  of  property  in  the  casks  the** 
had  been  filled  up  and  placed  at  the  disposal  of  the  purchaser  had  passed 
to  the  latter,  and  that  he  must  stand  to  the  loss;  but  as  to  the  remainiiBfjF 
quantity,  which  had  not  been  selected  and  weighed  and  made  ready  fc>x 
delivery,  that  it  continued  in  the  vendor  and  at  his  risk.(jf)    And  the  right 
of  property  and  the  attendant  risk  may  be  transferred  by  the  buyer  **> 
a  third  party  by  another  contract  of  sale,  although  the  price  may  not 
have  been  paid  and  the  right  of  possession  divested  out  of  the  original 
vendor.(A) 

If  the  bulk  of  the  commodity  or  the  specific  article  bought  and  sold  hs& 
not  been  selected  by  the  purchaser  and  identified  in  the  first  instance,  the 
sale  may  be  rendered  perfect  and  complete,  so  as  to  operate  as  a  transfer 
of  the  property  and  risk  by  a  subsequent  selection  by  the  vendor  and  ap- 
proval thereof  by  the  purchaser,  such  subsequent  selection  and  approval 
being  the  same  as  if  the  article  had  been  fixed  upon  in  the  first  in- 
stance. (0     "  The  selection  of  the  goods  by  one  party,  and  the  adoption 
of  that  act  by  the  other,  converts  that  which  was  before  a  mere  agreement 
to  sell  into  an  actual  sale."(j)     And  if  the  vendor  is  authorized  and  en*— 


(/)  See  Pothier,  Contrat  do  Vente,  Nos.  307,  (A)  Scott  v.  England,  14  Law  J„  N.  S. 

808  :  who  reviews  the  conflicting  opinions  of  Roman  B.  48.    Jenkyn*  v .  Usborne,  18  ib.  196.  ^  C.  P. } 
and  continental  jurists  upon  the  point,  and  exa-  (t)  Holroyd,  J.,  BAodet  v.  TkwaiUt,  6  B.A  c 

mines  the  reasons  for  the  rule.  388.    Sjyarkts  v.  Marshall.  3  Sc.  186;  2  Kotf. 

(?)  Rugg  v.  J/t/tett,  1 1  East,  210.  N.  C.  775. 
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fxywered  to  select  the  goods  and  forward  them  to  the  purchaser,  the  selec- 
tion by  the  vendor,  and  the  placing  of  the  goods  in  a  state  of  passage  to 
the  purchaser,  will  have  the  effect  of  transferring  the  ownership  and  risk 
to  such  purchaser,  provided  the  selection  is  faithfully  made  according  to 
the  orders  or  authority  given,  whether  the  purchaser  does  or  not  assent 
thereto. 

Selection  by  the  vendor,  and  delivery  to  a  carrier  on  behalf  of  the  pur- 
ck*Mser. — If,  for  example,  a  London  coal  merchant  sends  to  Newcastle  for 
oo&ls,  or  a  shop-keeper  to  Manchester  or  Birmingham  for  manufactured 
articles  of  a  particular  character  and  description,  the  vendor  at  those  dis- 
tant; places  is  necessarily  clothed  with  an  implied  authority  to  select  the 
goocls  on  behalf  of  the  purchaser,  and  if  he  makes  a  selection  fairly  cor- 
responding with  the  description  given  in  the  order,  and  delivers  the  goods 
so    selected  to  a  carrier,  in  order  that  they  may  be  conveyed  to  the  pur- 
cb.fiL*er,  the  ownership  and  risk  are  transferred  to  the  purchaser  as  soon  as 
the  goods  reach  the  hands  of  the  carrier ;  so  that  if  they  are  lost  or  da- 
m&ged  by  the  way,  the  loss  is  the  loss  of  the  purchaser,  and  he  must  pay 
the  price  to  the  vendor,  although  the  goods  never  reach  his  hands,  (i)     As 
soon  as  the  goods  are  delivered  into  the  hands  of  the  carrier,  in  execution 
pd  fulfilment  of  the  contract  of  sale,  the  carrier  becomes  responsible  to 
the  purchaser  to  whom  they  are  consigned,  and  there  is  an  executed  deli- 
very, as  we  shall  presently  see,  as  well  as  a  transfer  of  the  ownership  and 
nsk.(l)     If,  however,  the  purchaser's  right  to  possession  of  the  goods  is 
made  conditional  on  the  prior  performance  of  some  act  on  his  part,  such 
as  an  acceptance  of  a  bill  of  exchange,  or  the  giving  of  a  promissory  note 
for  the  price,  the  vendor  may  stop  the  goods  in  transitu,  and  resume  the 
possession  of  them,  if  the  purchaser  neglects  to  fulfil  the  condition  at  the 
time  appointed,  (m) 

If  things  of  quantity,  such  as  corn,  coals,  &c.  axe  laden  on  board  a 
vessel,  and  the  ship-master  is  directed  to  deliver  certain  ascertained  but 
undivided  quantities  to  different  consignees,  the  latter  have  a  right,  as 
a8&iD8t  the  carrier,  to  the  due  conveyance  and  delivery  of  their  several 
undivided  shares  of  the  cargo,  although  no  right  of  property  in  any  specific 
measures  of  corn  or  coal  can  pass  to  them  until  the  cargo  has  been  divided 
^d  their  several  shares  set  apart  for  them  and  identified.  In  cases  of  this 
^d  the  goods  are  at  the  risk  of  the  purchaser,  and  if  the  vessel  is  lost  by 
font*  of  the  sea,  and  the  whole  cargo  destroyed,  they  must  bear  their 
^eral  proportions  of  the  loss  according  to  their  several  shares  in  the 

Al)  Fragano  v.  Long,  4  B.  &  C.  221.  Jenkyns  v.  y.  Nix>  4  M.  &  W .  791, 793.  Swain  v.  Shepherd, 

£«<»*«,  8  Sc.  N.  B.  505 ;  13  Law  J.,  (C.  P.)  1 96.  1  Mood.  &  Rob.  223. 

!**•    Alexander  t.  Gardner ,  I  Sc.  641 ;  lBing.  (m)  Com.  Dig.  Cokdition,  (B.  13,)  Brandt  v. 

?•  8.  671.      Sparhes  v.  Marshall,  3  Be.  185  ;  2  Bowlby,  2  B.  &  Ad.  932.      Bishop  v.  Skillilo,  2 

**»g.N.8.  761.  Hatile  r.  Smith,  1  B.  &  P.  571.  B.  fit  Aid.  329.    Jenkyns  ▼.  Usborne,  13  Law  J., 

(0  Anderson.  V.  Clark,  2  Bing.  20.     Bryan*  N.  S.  (C.  P.)  196.    Mires  v.  Solehay,  2  Mod.  243. 
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cargo,  although  thoso  shares  were  undivided.     In  these  cases  thtey  hav< 
right  of  property  in  an  undivided  share,  but  not  in  any  specific  ascertain,^/ 
portion  of  the  cargo,  (n) 

When  everything  that  the  seller  is  to  do  to  complete  the  sale  has  becm 
faithfully  performed,  the  property  and  the  attendant  risk  pass  to  the  pur- 
chaser, although  the  latter  may. not  have  got  the  right  of  possession  of  tb« 
subject-matter  of  the  sale,  or  perfect  control  over  it,  by  reason  of  the  norm- ' 
performance  of  some  act  to  be  done  exclusively  by  him,  such  as  procuring 
wines  and  spirits  to  be  gauged  by  a  custom-house  officer,  in  order  to 
ascertain  their  strength  preparatory  to  the  calculation  of  the  duty,  pay- 
ment of  the    duty   when    calculated  and   ascertained,   or  the  non-per- 
formance of  any  other  act  which  it  is  incumbent  on  the  buyer  alone 
perform,  (o) 

As  regards  the  ascertainment  of  the  price  of  goods  sold  by  weight  c^ 
measure,  it  may  be  observed,  that  if  the  identity  of  the  goods  has  beei 
established,  the  price  is  said  to  be  ascertained  as  soon  as  the  quantity 
which  is  to  determine  the  price  is  known.  If  the  quantity  is  known  aa*l 
specified  in  the  first  instance,  and  the  identity  of  the  subject-matter  of  tl*« 
sale  is  established,  the  property  and  risk  pass  at  once,  as  we  have  already 
seen,  by  the  bargain.  If  the  identity  is  established  and  not  the  quantity* 
and  the  price  depends  upon  the  quantity,  the  property  and  risk  are  trans- 
ferred as  soon  as  the  quantity  has  been  ascertained  by  weight  or  measure* 
and  the  mere  omission  to  add  up  the  contents  according  to  weight 
measure  will  not  prevent  the  property  and  risk  from  passing  to  the 
chaser,  (p) 

Sales  of  shares  and  undivided  quantities  of  commodities  in  bulk.— 1 
sale  be  a  sale  of  an  undivided  quantity  of  goods  expressly  sold  as  such,  such 
as  a  share  of  a  cargo  of  corn  shipped  on  board  a  particular  vessel,  or  a  shatfe 
of  a  cistern  of  oil,  or  a  share  in  a  horse,  coach,  carriage,  or  ship,  at  a  fixed 
and  ascertained  price,  the  ownership  of  the  share  passes  at  once  by  the 
bargain  (if  properly  authenticated  ante,  p.  40),  accompanied  with  all  tl» 
risks  naturally  attending  the  subject  matter  of  the  share,  so  that  if  the 
corn,  the  horse,  the  carriage,  or  the  ship  perish  before  the  price  is  pa*t 
the  loss  will  be  the  loss  of  the  purchaser  and  not  of  the  vendor. 

Mixed  contracts  fof  the  sale  of  realty  and  personalty. — When  a  eon- 
tract  has  been  entered  into  for  the  sale  of  realty  and  personalty  combined, 
and  the  realty  and  personalty  form  one  entire  subject  matter  of  one  indi- 
visible contract,  the  right  of  property  in  the  personalty  does  not  pass  ait 
common  law  until  the  realty  is  transferred.  Thus  where  a  contract  is 
entered  into  for  the  sale  of  a  house  and  furniture,  the  property  in  il*e 

(»)  Jenlyns  v.  Usborne,  7M.&  Gr.  098.  kou.se,  7  East,  558, 

(o)  Uuyg  v.  MineU,  11  East,  209, 217.  Stitddy         (p)  Stcanwick  ▼.  SotAtrn,  9  Ad.  ft  &  ^°* 
v.  8a*nder$t  8  D.  fit  E.  403.    Hinde  v.  While-      TaiuUy  v.  Turner,  2  8c.  241.  • 
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rniiture  does  not  pass  until  a  conveyance  of  the  house  has  been  exe- 
uted.  (q) 

Avoidance  of  the  contract  by  the  fraud  or  deceit  of  the  purchaser. — If 
goods  have  been  obtained  by  false  pretences,  or  by  fraudulent  conceal- 
ment, or  through  the  medium  of  a  colourable  purchase  made  with  the 
preconceived  design  of  obtaining  possession  of  the  'goods,  and  evading 
payment  of  the  price,  the  vendor  may  treat  the  contract  as  a  nullity,  and 
recover  or  retain  possession  of  the  things  sold ;  (r)  and  payment  by  a 
check  or  note,  known  by  the  purchaser  to  be  forged,  or  to  be  of  no  value, 
or  £be  pawning  of  the  goods,  or  the  selling  of  them  at  reduced  prices,  or 
preparations  for  flight  or  concealment,  are  circumstances  from  which  the 
sraoonceived  fraudulent  determination  may  reasonably  be  inferred.  (&) 

Rights  and  liabilities  resulting  from  the  contract  of  purchase  and 

SALE. 

-Although  a  bargain  and  sale  may  be  so  far  incomplete  and  imperfect  as 
not;  to  operate  as  an  immediate  transfer  of  property,  yet  the  engagements 
which  naturally  result  from  the  contract  are  in  existence  as  soon  as  it  has 
been  entered  into.  The  contract  is  so  far  perfect  that  from  the  moment 
of  the  making  of  it,  it  no  longer  depends  on  the  vendor  or  purchaser  alone 
whether  the  contract  shall,  or  shall  not  be  carried  into  effect.  "  It  never 
depends  on  the  seller  to  elude  the  effect  of  the  sale  by  refusing  to  make 
dfclivery  of  the  thing  sold,  provided  the  buyer  performs  his  part  of  the 
extract.  In  the  same  manner,  likewise,  the  purchaser  cannot  procure 
the  sale  to  be  annulled  by  refusing  to  receive  the  goods  and  to  pay  the 
P^ce.  (t)  We  have  already  seen  that  from  every  contract  of  sale  there  results 
9X1  iniplied  promise  or  undertaking  on  the  part  of  the  vendor  to  put  the 
?endee  into  possession  of  the  thing  sold  without  delay,  if  the  contract 
makes  no  mention  of  the  time  of  delivery,  and  a  promise  or  undertaking 
ty  the  vendee  to  accept  the  goods,  and  pay  the  price  on  the  delivery  of 
we  subject  matter  of  the  sale  by  the  vendor ;  also  an  implied  undertaking 
0n  the  part  of  the  vendor  of  a  specific  chattel  to  be  delivered  at  a  future 
"*Y>  to  take  the  same  care  of  it  as  of  a  thing  borrowed  for  his  own  use. 
(^<e,  p.  70.) 

^hen  the  sale  is  a  sale  of  particular  classes  and  descriptions  of  goods 
^erally^  to  be  selected  by  the  vendor,  such  as  a  sale  of  so  many  measures 
°*  com,  wine,  oil,  or  fruit,  and  not  of  any  specific  ascertained  parcel  of 
8°ods,  the  vendor  will  fulfil  his  contract  by  furnishing  any  goods  fairly 
^swering  the  description  given  by  him.     When,  on  the  other  hand,  the 

(*)  Canyon  t.  Toogood,  18  M.  &  W.  29.  Irving  v.  Motley,  5  M.  &  P.  880  ;  7  Bing.  548, 

ff*]?z  ^°bk  ▼•  Adams,  7  Taunt.  59.     Read  v.  8.  c.    Hawse  v.  Crowe,  R.  &  M.  414.     Ante. 
«Vk    **°*>  8  Campb.  852.    Earl  of  Bristol  v.  (t)  Domat  liv.  1  &  2,  a.  2,  3,  20;  s.  4,  9. 

&*£!****>  2  D.  &  B.  755  ;  1  B.  &  C.  514,  s.  c.  Dallas,  C.  J.,  Leigh  v.  Paterson,  2  Moore,  591. 

(W  2;  149-  Pkilpotts  v.  Evans,  5  M.  &  W.  477. 

w  ***>?*«>*  r.  Carrington,  9  B.  &  C.  59. 
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precise  article  intended  to  be  bought  and  sold  was  ascertained  and  iden- 
tified at  the  time  of  the  making  of  the  bargain,  the  vendor  must  deliver  the 
identical  thing  so  fixed  upon  and  ascertained,  and  cannot  fulfil  his  contract 
by  tendering  or  delivering  any  thing  else  of  a  corresponding  nature.  In  all 
sales  of  things  of  quantity  to  be  selected  by  the  vendor,  the  vendor  impliedly 
undertakes  to  deliver  the  article  described  by  the  purchaser,  and  not 
another  and  different  article.  If  the  latter,  instead  of  going  in  person  to 
a  shop,  and  selecting  the  goods  himself  sends  an  order  describing  what  h^ 
wants,  the  vendor,  if  he  accepts  the  order,  must  send  an  article  which  truly 
and  honestly  corresponds  with  the  description  given  of  it.  (u)  Thus? 
where  a  purchaser  forwarded  a  written  order  to  the  vendor  for  u  scarUr* 

m 

cuttings"  to  be  shipped  on  his  account  for  the  Chinese  market,  and tt*^ 
vendor  sent  on  board  a  different  and  inferior  article,  which  was  unsaleable 
in  China,  and  did  not  correspond  with  the  article  known  in  the  trade 
scarlet  cuttings,  and  the  purchaser  brought  an  action  for  the  breach  of 
implied  warranty,  or  undertaking  on  the  part  of  the  vendor  to  furnish  tlm.^ 
article  he  had  ordered,  it  was  holden  that  the  action  was  maintainable 
and  that  the  plaintiff  was  entitled  to  recover  from  the  vendor  all  the  los 
he  had  sustained  in  consequence  of  his  not  having  had  in  China  thos^ 
goods  which  he  had  ordered,  and  which  the  vendor,  by  accepting  the  ord«^r 
and   agreeing   to    the   contract  of   sale,  had   impliedly   undertaken 
furnish,  (x)     So,  where  the  purchaser  bought  in  London  twelve  bags 
"  waste  silk"  then  on  its  way  from  the  continent  to  England,  and  directed 
it  to  be  sent  down  to  him  at  Manchester,  it  was  held  that  the  contract  of 
sale  was  accompanied  with  an  implied  undertaking,  on  the  part  of  thG 
vendor,    to  furnish  an  article   fairly  corresponding  with  the  description 
given,  and  that  the  purchaser  might  maintain  an  action  upon  such  implied 
undertaking  to  recover  the  damage  he  had  sustained  by  reason  of  tho 
vendor's  having  sent  an  inferior  commodity,  not  saleable  in  the  market^, 
under  the  denomination  of  "  waste  silk."  (y)     So,  again,  where  the  pur- 
chaser sent  an  order  in  writing  for  "seventy-five  barrels  of  best  pork-^ 
branded  Scott  and  Co.,"  a  description  of  pork  well  known  in  the  market  a 
cured  by  Scott  and  Co.,  and  paid  the  ordinary  price  for  the  article,  and  th. 
vendor  sent  an  inferior  commodity,  cured  by  another  person,  and  brande^3 
**  W.,"  it  was  held,  that  the  vendor,  by  accepting  the  order,  had  implied 
undertaken  to  furnish  the  particular  article  specified,  and  that  he  was  liabL 
to  an  action  upon  such  implied  undertaking  for  the  damage  sustains 
by  the  purchaser  by  reason  of  his  having  sent  another  and  a  different* 
article.  ^   If  a  shipowner  sells  a  ship  described  as  copper-fastened  whic^* 
is  not  copper-fastened,  or  if  a  diamond  merchant  sells  a  piece  of  cut  gto^s 

W  B**t,  l\  J.%  J***  r.  BHjAu  S  M.  &  P.  (•)  £un/i*0>T.  Gm&  4  Camp.  144. 

*•*•  (r)  Po*4l  t.  JfortoA,  3  Sc  110;  2  Bing>  **• 

V^  frifys  v.  Ma«M.  1  Stark.  504.  S»  *<Ky  &.  c 
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or  crystal  for  a  diamond,  or  a  silversmith  sells  plated  goods  for  silver,  or  if 
a  merchant  sells  wine  or  beer  described  as  "  fit,"  or  ordered  by  the  pur- 
chaser to  be  "fit  for  the  Mediterranean "  or  " India  market,"  and  sends 
out;  a  liquid  which  turns  sour  on  the  voyage,  and  is  not  saleable,  on  its 
arrival,  as  wine  or  beer,  he  is  liable  to  an  action  for  the  breach  of  an  im- 
plied undertaking,  to  furnish  an  article  corresponding  with  the  description 
given  of  it.  (a)     So,  when  an  article  is  described  through  the  medium  of  a 
Sfenople,  there  is  an  implied  undertaking  that  the  bulk  of  the  commodity 
jsponds  with  the  sample  given  of  it  (ft) 
<}f  the  promise  or  warranty  from  a  vendor  who  is  told  that  the  subject 
iter  of  the  sale  is  required  for  a  specific  purpose. — If  the  vendor  is 
informed  that  an  article  of  a  certain  quality,  character,  or  description, 
routed  for  some  specified  purpose,  is  required,  the  law  implies  a  promise 
from  him  that  he  does  not,  at  the  time  of  the  sale,  know  that  the  article  is 
not  of  the  requisite  character  and  quality,  and  that  it  is  unfit  for  the  pur- 
pose for  which  it  is  required.     If  the  vendor  of  a  horse,  for  example,  is 
toT<L  that  the  animal  is  wanted  to  carry  a  lady  or  a  child,  or  a  timid  or 
infirm  person,  or  to  drive  in  a  particular  harness  or  carriage,  the  law  im- 
pli.es  a  promise  or  undertaking  from  him  that  he  does  not,  at  the  time  he 
sells  the  horse  know  that  the  animal  is  unfit  for  the  purpose  described. 
TTlie  plaintiff  sent  to  the  shop  of  the  defendant,  who  was  a  rope  dealer, 
for  a  crane  rope,  and  the  defendant's  foreman  went  to  the  plaintiff's  pre- 
mises and  took  the  necessary  measurement,  saw  the  crane,  and  was  told 
that  the  rope  was  wanted  for  the  purpose  of  raising  pipes  of  wine.     The 
rope  was  brought  and  fixed,  but  it  broke,  and  a  cask  of  wine  was  precipi- 
tated into  the  street,  and  wholly  lost ;  and  it  was  held,  that  the  defendant, 
by  accepting  the  retainer  and  employment  under  the  circumstances,  had 
unpliedly  undertaken  to  furnish  a  rope  reasonably  fit  for  the  purpose  for 
which  it  was  ordered,  and  was  liable  for  the  damage  occasioned  by  its 
breaking,  although  he  was  not  in  fact  the  maker  or  manufacturer  of  it,  he 
having  employed  a  rope  maker  to  execute  the  order,  and  the  latter  having, 
lQ  his  turn,  employed  a  third  manufacturer  of  ropes  for  the  purpose,  (c) 
-"Ht  the  law  does  not  imply  from  the  mere  seller  of  an  article  in  its  natural 
8*&te,  who  has  no  better  means  of  information  than  the  purchaser,  and 
who  does  not  affirm  that  the  article  is  fit  for  any  particular  purpose,  any 
w&r*anty  or  undertaking  beyond  the  ordinary  promise,  that  he  makes  no 
^U&e  representation  calculated  to  deceive  the  purchaser,  and  practises  no 
deceit  or  fraudulent  concealment,  and  that  he  is  not  cognizant  of  any 
*a*^nt  defect  materially  affecting  the  marketable  value  of  the  goods,  (d) 
Ii*  the  general  sale  of  a  horse,  the  seller  only  warrants  it  to  be  an  animal 

,  (<t)  Fisher  v.  Samuda,  1  Camp.  189.     Shep-  169,  s.  c.    JKboert  v.  Shee,  1  Camp.  113. 
5*****  ▼.  Kain,  5  B.  &  Aid.  240.     Tge  v.  Finmore,         (c)  Brown  ▼.  Edgington,  2  Sc.  W.  R,  497. 
9  Q*mpb.  461.  (<*)  Bluett  v.  Oiborn,  1  Stark.  384. 

fo)  Laingv.  Widgeon,  6  Taunt.  108;  4  Campb. 
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of  the  description  it  appears  to  be,  and  nothing  more ;  and  if  the  purchase 
makes  no  inquiries  as  to  its  soundness  or  qualities,  and  it  turns  out  to  t^ 
unsound  and  restive,  or  unfit  for  use,  he  cannot  recover  as  against  tl*e 
buyer,  as  it  must  be  assumed  that  he  purchased  the  animal  at  a  cheaper 
rate."  (e)    And  on  the  sale  and  transfer  of  wares  and  merchandize,  if 
nothing  is  said  as  to  the  character  or  quality  of  the  thing  sold,  the  buyer 
takes  the  risk  of  all  latent  defects  unknown  to  the  seller  at  the  time  of  the 
execution  of  the  contract  of  sale ;  (/)  all  that  the  seller  answers  for  is, 
that  the  article  is,  as  far  as  he  knows,  what  it  appears  to  be. 

The  plaintiff  bought  a  quantity  of  hops  of  the  defendant,  who  was  not 
the  grower,  by  sample,  taken  from  the  pockets.  At  the  time  of  the  sale 
the  bulk  fairly  answered  to  the  sample,  and  no  inherent  defect  was  percep- 
tible or  known  to  the  defendant,  the  vendor ;  but  the  grower,  in  order  to 
increase  the  weight  of  the  hops,  had  fraudulently  watered  them  alter  they 
were  dried.  The  effect  of  a  proceeding  of  this  kind  did  not  usually  become 
perceptible  for  several  months ;  it  was  not  known  to  the  defendant  at  the 
time  he  sold  the  hops,  but  the  defect  became  manifest  in  a  few  months 
after  the  sale,  whilst  the  hops  remained  in  the  plaintiff's  possession,  and 
rendered  them  unsaleable ;  and  it  was  held,  that  there  was  no  implied 
warranty  on  the  part  of  the  defendant  that  the  hops  were  good,  sound,  and 
merchantable  at  the  time  he  sold  them,  and  that  as  the  defendant  had 
acted  bond  fide,  he  was  not  answerable  for  the  loss,  (g) 

Of  the  promise  or  warranty  implied  from  a  vendor  who  manufacture* 
and  sells  an  article  to  be  used  for  a  specified  purpose. — A  manufacturer  is 
presumed  to  have  a  reasonable  knowledge  of  the  article  he  makes;  and 
the  law  implies  a  promise  or  undertaking  from  him,  that  all  goods  sold  by 
him  for  a  specific  purpose,  and  to  be  used  in  a  particular  way,  are  reason- 
ably fit  and  proper  for  the  purpose  for  which  he  makes  them,  and  for 
which  they  are  known  to  be  required.  Thus,  where  a  tradesman  manufac- 
tured and  sold  copper  sheathing  for  vessels,  it  was  held  that  he  impliedly 
warranted  and  undertook  that  the  copper  he  manufactured  was  reasonably 
fit  for  the  purpose  of  sheathing  vessels,  (A)  because  he  had  the  means,  by 
the  exercise  of  proper  care  and  skill,  of  knowing  and  ascertaining,  during 
the  process  of  smelting  and  manufacturing  the  metal,  the  quality  of  the 
ore,  and  its  fitness  for  the  purpose  for  which  it  was  required,  whilst  the 
purchaser  had  no  opportunity  of  discovering  inherent  defects,  and  must 
therefore  necessarily  rely  to  a  reasonable  extent  on  the  judgment  and  skill 
of  the  manufacturer ;  and  it  would  seem,  indeed,  that  the  mere  seller  of 
copper  described  as  fit  for  sheathjng  vessels,  would  be  bound  to  have,  and 
would  be  presumed  to  have,  a  reasonable  knowledge  of  the  article  so 

(«)  Bert,  C.  J.,  Jones  v.  BrigU,  8  M.&  P.         (?)  Parkinson  Y.Lee,  2  East,  318. 
"J-      „    , .  <*)  Jon*  v.  Bright,  8  M.  &  P.  156 ;  5  BW*g- 

(/  )  Parkinson  y.  Lee,  2  Bast,  813 ;  post,  8.  3.       538,  s.  c. 
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cribed  and  sold ;  and  that  the  law  would  imply  a  warranty  on  his  party 
well  as  on  the  part  of  the  manufacturer,  that  the  article  was  reasonably 
3or  the  purpose  specified,  (i)  But  the  law  will  confine  the  implied  war- 
ty or  undertaking  within  moderate  and  reasonable  limits,  extending  it 
Tar  only  as  may  be  necessary  to  do  justice  and  preserve  good  faith, 
as,  where  the  owner  and  proprietor  of  a  certain  patent  invention,  called 
hanter^s  smoke-consuming  furnace,"  received  an  order  from  the  de- 
dant  to  send  him  "the  patent  hopper  and  apparatus  to  fit  up  "  the  de- 
dantf  s  "  brewing  copper  with  the  smoke-consuming  furnace ;"  and  the 
aaoe,  when  sent,  was  found  to  be  unfit  for  the  defendant's  brewery,  and 
Me  to  consume  the  smoke  thereof,  it  was  holden,  that  the  law  would 
ilj  no  warranty  that  the  machine  was  fit  for  the  defendant's  brewing- 
*per,  and  that  the  utmost  that  the  vendor  could  be  considered  to  under- 
e  under  such  circumstances,  was  that  the  machine  would  consume 
oke,  which  it  appeared  to  have  done  in  other  instances  when  applied  to 
liferent  purpose.  "  But,"  observes  Lord  Abinger,  "  if  the  vendor  had 
d,  I  will  send  you  one  of  my  smoke-consuming  furnaces,  which  will  suit 
*r  brewery,  in  such  a  case  that  would  be  a  warranty  that  it  should  suit 
i  brewery."  (k)  So,  where  a  barge  was  purchased  of  a  barge-builder* 
to  knew  indirectly  that  the  barge  was  required  for  the  purpose  of  carry - 
g  cement  by  sea  between  Faversham  and  London,  but  received  no 
timet  notice  of  the  fact  from  the  purchaser,  and  the  barge,  on  her  first 
yage,  was  found  to  make  so  much  water  that  the  cement  was  damaged, 
id  the  purchaser  was  put  to  great  expense  in  order  to  make  her  fit  to 
ny  cement,  it  was  holden,  that  the  meaning  and  extent  of  the  warranty 
iplied  by  law  under  such  circumstances  was,  that  the  barge  was  reason- 
fly  fit  for  use  as  an  ordinary  barge,  not  that  she  was  adapted  for  the 
Hniliar  service  for  which  the  purchaser  required  her.  (/) 
In  an  action  for  the  price  of  a  printing-machine,  it  appeared  that  the 
•intiff  had  obtained  a  patent  for  a  machine  of  which  he  was  the  inventor, 
luchhe  called  "Oliphant's  patent  two-coloured  printing-machine,"  the 
ject  of  which  was  to  print  calico  of  two  colours ;  that  the  defendant, 
wing  of  the  invention,  wrote  to  the  plaintiff  to  know  the  price ;  when 
6  latter  in  reply  said,  "  I  undertake  to  make  you  a  two-colour  printing- 
ftchine  on  my  patent  principle,"  stating  the  terms  upon  which  he  would 
>  it;  whereupon  the  defendant  ordered  a  machine  to  be  sent,  and  having 
*  it,  set  it  up  on  his  premises,  but  could  not  make  it  print  two  colours, 
d  found  it  perfectly  useless  to  him ;  whereupon  he  refused  to  pay  the 
Ute*  contending  that  there  was  an  implied  warranty  on  the  part  of  the 
untiff  that  the  machine  was  fit  and  proper  for  the  purpose  for  which  it 

.0  Abbot,  C.  J.,  Gray  ▼.  Cox,  6  D.  &  R.  208 ;     pliee  v.  Famsworik,  8  8c.  N.  R.  815.    Camac  t. 

]*  C.  108,  s.  c.  Warriner,  9  Jurist,  162 ;  1  C.  B.  867. 

v  Chanter  t.  Hopkins,  4  M.  &  W.  899.  Sur-         (/)  Shepherd  v.  Pybut,  i  Scott,  N.  R.  444. 
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was  designed ;  bat  it  was  held  that,  as  the  defendant  had  got  a  machine 
made  on  the  plaintiff's  "  patent  principle,"  he  had  got  all  he  had  bar- 
gained for,  and  was  entitled  to  have,  and  that  there  was  no  implied  under- 
taking that  it  would  in  the  defendant's  hands,  and  under  his  management, 
answer  the  purpose  for  which  he  wanted  it.  (m) 

Implied  warranties  on  the  sale  of  provisions. — Every  victualler  and 
dealer  in  provisions  who  sells  provisions,  impliedly  warrants  them  to  be 
wholesome  and  fit  for  food.  "  If  I  come  to  a  tavern  to  eat,  and  the 
taverner  gives  and  sells  me  meat  and  drink  corrupted,  whereby  I  am  made 
sick,  an  action  lies  against  him  without  any  express  warranty,  because  it 
is  a  warranty  in  law.  (it)  If  a  man  contracts  to  supply  victuals  to  a  ship's 
crew,  he  impliedly  warrants  them  to  be  good  and  wholesome,  and  fit  for 
the  sustenance  of  man.  But  a  private  person,  who  does  not  trade  in  pro- 
visions, is  not  responsible  for  selling  an  unwholesome  article  of  food 
without  fraud  and  in  ignorance  of  its  being  unfit  to  eat.  (o) 

Express  warranties. — Every  affirmation  or  representation  made  by  a 
vendor  at  the  time  of  a  sale  concerning  the  quality  of  the  subject  matter 
of  the  sale  amounts,  as  we  have  already  seen,  to  a  warranty,  if  it  appears 
to  have  been  so  intended  and  understood  at  the  time,  and  the  purchaser 
bought  upon  the  faith  of  the  representation,  (p) 

Sales  by  sample. — In  all  cases  of  sales  by  sample,  there  is  an  implied 
undertaking  or  promise  on  the  part  of  the  vendor  that  the  sample  is  fairly 
taken  from  the  bulk  of  the  commodity,  and  the  offer  of  a  sample  on  the 
part  of  a  vendor  seems  to  amount  to  a  representation  that  the  bulk  is,  at 
the  time  the  sample  is  exhibited,  of  the  same  quality  and  description  as 
the  sample.  Sixteen  hogsheads  of  sugar  were  sold  by  sample  at  80*.  per 
hundred  weight,  and,  on  being  examined  by  the  purchaser  after  the  sale, 
were  found  to  be  of  inferior  quality  to  the  sample,  and  were  rejected.  It 
appeared  that  the  samples  had  been  fairly  taken  from  the  bulk,  but  had 
been  exposed  to  the  air  for  several  months  prior  to  the  sale,  and  had  be- 
come much  whiter  than  they  were  when  originally  taken,  and  much  whiter 
than  the  bulk  at  the  time  of  the  sale.  The  vendor  offered  to  make  & 
abatement  in  the  price,  but  this  being  refused,  he  sued  the  purchaser  for 
the  recovery  thereof;  but  it  was  held,  that  as  the  sample  did  not  accord 
with  the  bulk  in  quality  at  the  time  of  the  sale,  the  purchaser  was  no* 
bound  by  the  contract.  ( q)  The  vendor  cannot  however  be  fcued  to 
tort  for  deceit,  unless  he  was  aware  of  the  circumstance  at  the  time  he 
exhibited  the  sample,  (r)  When  there  is  a  written  contract  of  sale,  or  any 
note  or  memorandum  of  the  bargain  in  writing,  the  circumstance  of  the 

(m)  OHphant  v.  Bailey,  5  Q.  B.  288 ;  13  Law         (o)  Burnby  v.  RollitL,  11  Jur.  827. 
J.,  (Q.  B.)  34,  s.  c.     Camae  v.  Warriner,  1  C.  B.  (  p)  Ante,  pp.  127—134,  Wabraiyiis. 

867.    Pamont  v.  Serton,  16  Law  J.,  C.  P.  181.  {q)  Hibbert  v.  Shee,  1  Campb.  1 14.  . 

(*)  Year  Book,  9  Hen.  VI.  53,  1   Rolle  abr.  (r)  Ormrod  v.  Ruth,  14  M.  fit  W.  «64  ;  P8-* 

90,  P.  pi.  2.  b.  3;  ante,  p.  129. 
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*  being  by  sample,  and  of  a  representation  having  been  made  that  the 
k  corresponded  with  the  sample,  cannot  be  imported  into  the  contract 
L  made  use  of  by  the  purchaser,  if  the  note  or  memorandum  is  silent  as 
lie  sample,  unless  the  vendor  knew  of  the  defect,  and  there  was  conse- 
ntly  a  deceitful  and  fraudulent  representation  ;(*)  for  wherever  the 
tract  is  reduced  into  writing,  the  false  affirmation  or  statement  must  be 
xporated  into  the  written  contract  to  enable  any  of  the  contracting 
ties  to  avail  themselves  of  it,  unless  it  can  be  shown  to  have  been  false 
he  knowledge  of  the  party  making  it,  and  therefore  fraudulent,  (t)  If 
ds  are  sold  by  a  written  contract,  which  contains  a  description  of  their 
lity  without  referring  to  any  sample,  and  the  goods  do  not  correspond 
b  that  description,  the  vendor  cannot  exonerate  himself  from  the  con- 
uences  of  the  misdescription  by  showing  that  they  corresponded  with 
tmple  exhibited  at  the  time  of  the  sale.(w)  Where  goods  have  been 
1  by  sample,  evidence  of  a  custom  of  trade,  as  to  returning  or  making 
allowance  for  such  of  the  goods  as  do  not  answer  the  sample,  is  receiv- 
ed) 

Time  when  it  is  and  when  it  is  not  of  the  essence  of  the  contract. — 
tie,  p.  204.)  If  the  sale  is  a  sale  of  things  of  quantity  generally,  and 
right  of  property  in  the  things  agreed  to  be  sold  passes  by  the  bargain 
m  the  vendor  to  the  purchaser,  time  will  in  general  be  of  the  essence 
die  contract,  so  long  as  the  contract  remains  executory,  and  the  pur- 
ifier will  not  be  bound  to  accept  and  pay  for  the  goods  if  they  are  not 
tdered  on  the  day  specified  ;(y)  but  if,  after  the  time  has  elapsed,  the 
ads  are  tendered  and  received,  the  vendor  cannot  discharge  himself 
m  his  liability  to  pay  the  price  on  the  ground  of  the  non-delivery  by 
>  day  named.  Time,  therefore,  may  be  of  the  essence  of  the  contract 
okt  it  remains  executory,  but  may  not  continue  so  when  the  defendant 
shad  in  substance  what  he  bargained  for. (2)  If  the  sale  is  a  perfect 
d  complete  sale  of  specific  ascertained  chattels,  and  the  right  of  pro- 
rty  in  the  thing  sold  has  been  transferred  by  the  bargain  to  the  pur- 
ser, and  the  right  to  the  price  to  the  vendor,  time  is  not  of  the  essence 
the  contract,  and  the  vendor  cannot  repudiate  the  sale  and  re-vest  the 
|ht  of  property  and  the  ownership  in  himself,  and  refuse  to  deliver  the 
<xk  at  a  subsequent  period  on  tender  of  the  price,  on  the  ground  of  the 
©-payment  thereof  at  the  time  appointed,  (a)  unless  the  sale  has  been 
*de  conditional  on  payment  at  the  time  named,  and  it  appears  to  have 
fen  the  intention  of  the  parties  that  the  sale  should  be  at  an  end,  and 

(0  Megtr  v.  Everth,  4  Campb.  23 ;  ante,  p.         (y)  Tindal,  C.  J.  2  Sc  N.  B.  488.    Startup  v. 

1  Macdonald,  ib.  485. 

(<)  Ante,  pp.  131,  132.     Freeman  v.  Baker,  5  (z)  Alexander  v.  Gardner,  1  Sc.  630  ;  1  Bing. 

ft  Ad.  804.    Moene  v.  Heyworth,  10  M.  &  W.  N.  S.  671 ;  port,  ch.  19. 

]\  (a)  Martindale  v.  Smith,  1  Q.  B.  895.  MilgaU 

J*)  fyy.  Fynmore,  3  Campb.  461.  ▼.  Kebble%  3  Sc.  N.  B.  358.    Bovher  v.  Wilnw 

(*)  Cooke  7.  BiddelUn,  1  Gar.  &  Kirw.  561.  hunt,  8  Sc.  N.  B.  571 ;  7  M.  &  Gr.  882,  ■  c. 
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the  vendor  entitled  to  sue  for  damages  in  case  of  the  non-payment  of  tJ 
purchase-money  at  the  appointed  period. 

When  the  acts  of  payment  and  delivery  constitute  mutual  coni 
tions. — Where  goods  sold  are  to  be  delivered  on  a  day  certain,  and  i 
purchase-money  is  to  be  paid  at  the  same  time,  the  acts  of  payment  & 
delivery  are  concurrent  and  constitute  mutual  conditions  to  be  perform 
together,  so  that  the  purchaser  cannot  demand  the  thing  sold  with 
paying  or  offering  to  pay  the  price,  nor  the  vendor  the  price  without  < 
livering  or  offering  to  deliver  the  subject-matter  of  the  sale.  "  If  I  sell  j 
my  horse  for  10/.,  if  you  will  have  the  horse  I  must  have  the  money, 
if  I  will  have  the  money  you  must  have  the  horse,  (ft)  I£  on  the  ot 
hand,  a  precise  time  has  been  appointed  for  the  payment  of  the  price,  i 
no  time,  or  another  and  different  time,  is  fixed  for  the  delivery,  the  I 
are  not  concurrent,  and  do  not  constitute  mutual  conditions.  If  one  pi 
has  agreed  to  pay  his  money  before  he  is  to  have  the  thing  for  which 
money  is  to  be  paid,  he  must  fulfil  his  engagement,  however  foolish  i 
imprudent  it  may  happen  to  be.  As  if  A.,  by  agreement,  undertakes 
pay  KK)/.  on  the  first  of  January  for  a  horse  purchased  by  him,  and 
n  gives  to  deliver  the  animal  on  the  first  of  April  following,  here  B.  n 
have  an  action  against  A.  for  the  money,  without  delivering  or  offering 
deliver  the  horse,  as  his  time  was  not  then  come.(c)  When  the  acts 
delivery  and  payment  are  concurrent  and  constitute  mutual  conditio! 
(post,  ch.  19,)  if  one  party  was  ready  and  willing,  and  offered  to  perfn 
his  part  of  the  contract,  and  the  other  neglected  or  refused  to  perform  h 
he  who  was  ready  and  willing  has  fulfilled  his  engagement,  and  nu 
maintain  an  action  against  the  other,  though  it  is  not  certain  that  either 
obliged  to  do  the  first  act.  (Ante,  p.  205.)  If  it  appears  to  have  beenti 
intention  of  the  parties  that  the  sale  should  be  void,  and  the  right  of  p? 
perty  in  the  thing  sold  re-vested  in  the  vendor  in  case  of  the  non-payme 
of  the  purchase-money,  or  the  non-delivery  of  the  goods,  on  an  appoint* 
day,  this  of  course  does  not  enable  the  purchaser  to  say,  I  am  not  ie« 
with  my  money,  therefore  I  will  avoid  the  contract,  nor  the  vendor  to  tt 
I  am  not  ready  to  deliver,  therefore  I  will  be  off  the  bargain.  The  sale 
not  avoided  ab  initio  by  the  default,  but  only  from  the  time  of  the  bretf 
of  contract  made  by  the  defaulting  party.  If  the  purchaser  neglects 
pay,  the  vendor  may  resell  (d)  and  sue  for  damages ;  (e)  and  if  the  vend 
neglects  to  deliver,  the  purchaser  may  sue  on  the  contract  for  the  iecorc 
of  compensation. 

If  the  time  appointed  for  delivery  or  payment  is  not  of  the  essence 

lb)  Holt,  C.  J.,  Colonel  t.  Brigot,  1  Salk,  113.  (c)  Ante,  p.  206.     Thorp*  y.  Thorpe,  1  S< 

Loci  v.  Wright,  1  Str.  571 ;  8  Mod.  41,  s.  c.  Ugh-  171 ;  1  Raym.  665.  s.  c    Pettitl  r.MicUh  5 

tred't  case,  7  Co.  10  b.     Wilnuhurrt  v.  Bowter,  3  N.  R.  721. 

He.  N.  K.  291,  292.     Withers  y.  Reynolds,  2  B.  &  (d)  Post,  Rmali  ;  ante,  189, 190. 

Ad.  882.    Atkinson  v.  Smith,  14  M.  &  W.  695.  («)  Pott,  ch.  22,  s.  2. 
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the  contract,  the  delivery  and  payment  must  be  made  within  a  reasonable 
*ime  after  notice  and  request  of  performance.  (/)     And  if  no  time  at  all 
las  been  appointed  for  the  performance  of  those  acts,  the  vendor   is 
"bound  to  deliver  within  a  reasonable  period  after  request  and  tender  of 
the  price ;  and  the  purchaser  must  in  like  manner  accept  the  goods  and 
pay  for  them  on  delivery  or  offer  of  delivery  being  made  by  the  vendor, 
and  if  the  contract  is  not  carried  into  effect  within  a  reasonable  period 
either  on  the  part  of  the  vendor  or  the  purchaser,  it  is  deemed  to  be  dis- 
solved and  abandoned  by  mutual  consent,  (g)     When  a  particular  day  is 
appointed  for  the  delivery  of  the  goods,  or  the  payment  of  the  price,  "  the 
party  has  the  whole  of  the  day,  and  if  one  of  several  days,  the  whole  of 
those  days,  for  the  performance  on  his  part  of  the  contract ;  but  he  must 
do  all  he  can  to  make  the  payment  or  perform  the  act  at  a  convenient 
hour  before  midnight     Therefore,  if  he  is  to  pay  a  sum  of  money  he  must 
tender  it  a  sufficient  time  before  midnight  for  the  party  to  receive  it     If 
he  is  to  deliver  goods,  he  must  deliver  them  in  sufficient  time  for  exami- 
nation and  receipt     If  the  payment  or  delivery  is  to  be  performed  at  a 
certain  place  on  a  specific  day,  there  the  tender  must  be  to  the  other  party 
at  that  place ;  and  as  the  attendance  of  the  other  is  necessary  at  that  place 
to  complete  the  act,  there  the  law,  though  it  requires  the  other  to  be  pre- 
■Cttt,  does  not  require  him  to  be  present  through  the  whole  day ;  and 
therefore  it  fixes  a  particular  part  of  the  day ;  and  it  is  enough  if  he  is  at 
*"e  place  a  convenient  time  before  sunset,  so  that  the  act  may  be  com- 
pleted ;   and  if  the  party  tenders  to  the  party  present,  or  if  absent,  if  the 
performance  of  it  is  before  sunset,  that  is  sufficient"^) 

Enlargement  of  the  time  of  performance. — We  have  already  seen  that 
w  time  appointed  for  the  performance  of  a  simple  contract  for  the  sale 
°'  realty  cannot  be  extended  by  a  mere  oral  agreement,  so  as  to  enable  a 
Pttty  to  sue  partly  upon  the  written  contract  and  partly  upon  the  subse- 
9*601;  oral  agreement  (Ante,  p.  207.)  The  same  rule,  founded  on  the 
•am©  reasons,  prevails  in  the  case  of  the  sale  of  chattels.  Thus,  where  a 
contr»ct  for  the  sale  of  goods  exceeding  10/.  in  value,  provided  for  their 
delivery  at  a  particular  period,  and  the  time  appointed  was  subsequently 
•Itered  by  oral  agreement  to  a  later  day,  when  they  were  tendered  for 
acceptance  and  refused,  it  was  held  that  the  purchaser  could  not  be  sued 
*°T  defusing  to  accept  them  on  the  subsequent  substituted  day,  as  the 
a8T®ement  to  accept  on  that  day,  which  was  a  new  contract,  was  not 
authenticated  by  writing,  (t)  So  where  a  particular  day  was  appointed 
*°T  the  delivery  of  goods  exceeding  10/.  in  value,  and  the  day  was  subse- 
quently discovered  to  be  a  Sunday,  and  it  was  then  orally  agreed  between 

r5  ^ngdom,  y.  Owe,  15  Law  J.,  (C.  P..)  95.  (A)  Parke,  B.,  Startup  v.  Macdonald,  7  Sc.  N. 

1  Jfciir01^  C'  J->  £"*&<"* ▼•  TiUrt  1  Salk.  113;  R  285,  297  ;  12  Law  J.,  Exch.  483. 

13  ^J;  ^jn»t  (Sale)  L.  1.    Lanyon  v.  Toogood,  {%)  Marshall  v.  Lynn,  6  M.  &  W.  109. 
^^  W»  27» 
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the parties  that  the  delivery  should  be  made  on  the  following  "  Monday  o* 
Tuesday,"  and  the  purchaser  brought  an  action  against  the  vendor  for  ib& 
non-delivery  on  either  of  those  days,  it  was  held  that  the  action  was  nor* 
maintainable,  as  the  alteration  which  constituted  an  entirely  new  contract 
had  not  been  authenticated  by  writing.  (A:) 

Detetition,  or  nan-delivery  of  the  goods  by  the  vendor. — If  the  right  <^3 
property  in  the  thing  sold  passes  by  the  bargain  to  the  purchaser,  thi 
vendor  is  not,  as  we  have  already  seen,  released  from  his  obligation 
deliver  the  goods  by  reason  of  the  non-payment  of  the  price  at  the  tim^s 
appointed,  unless  the  acts  of  payment  and  delivery  have  been  made  con  — 
current  acts,  and  the  sale  is  made  conditional  on  the  payment  of  the  pin — — 
chase-money  by  an  appointed  period.  (/)    If  the  vendor  neglects  to  delive-  n 
the  goods  to  the  purchaser  by  the  time  agreed  upon,  or  within  a  reasons  - 
able  period  after  request  and  tender  of  the  price,  the  purchaser  may, 
we  have  already  seen,  bring  an  action  against  him  for  the  recovery  of 
the  damages  he  has  sustained  by  reason  of  the  non-delivery  of  the  goo&a 
according  to  the  contract,  (m)     He  may  also,  if  the  subject-matter  of  iimM 
sale  was  identified  and  the  price  ascertained  at  the  time  of  the  making  oj 
the  bargain,  so  as  to  create  an  immediate  alteration  of  ownership,  mainl 
an  action  of  detinue  or  trover  against  the  vendor,  if  the  latter  neglects 
deliver  the  subject-matter  of  the  sale  on  demand  (n)  and  tender  of  ihe 
price,  but  not  otherwise.(o)    If  the  goods  are  in  the  hands  of  a  warehouse- 
keeper,  wharfinger,  or  other  agent,  for  safe  custody,  and  are  to  be  fetched 
away  by  the  purchaser,  and  the  goods  are  weighed  and  set  apart  for  the 
purchaser,  and  the  agent  consents  to  hold  them  at  the  disposal  of  the 
latter,  there  is,  as  we  shall  presently  see,  a  sufficient  delivery  on  the  part 
of  the  vendor ;  and  if  the  goods  are  improperly  taken  away  by  a  third 
party,  the  vendor  cannot  then  be  sued  for  the  non-delivery  of  them.(p) 

Where,  by  the  terms  of  the  contract,  the  goods  were  to  be  taken  away 
at  the  purchaser's  expense  in  fourteen  days  from  the  day  of  the  sale,  and 
the  purchase-money  was  to  be  paid  on  or  before  the  delivery  of  the  goods, 
it  was  held  that  the  seller  was  bound  to  deliver  when  called  upon,  at  any 
time  during  the  fourteen  days,  and  had  not  fourteen  days  to  deliver  the 
goods,  although  the  purchaser  had  fourteen  days  to  take  them  away.(f) 
If  goods  are  sold  upon  credit,  upon  the  terms  of  immediate  delivery  and 
payment  at  a  future  day,  and  the  purchaser  suffers  the  vendor  to  retain 
possession  until  the  period  of  credit  has  expired  and  the  money  is  not  theo 


(t)  Stead  v.  Dawber,  10  Ad.  &  E.  57  ;  over-      Hunt,  3  Pr.  68. 

ruling  Clif  ▼•  I>eHH>  1  H.  &  S.  27.  Bacon  y.         (o)  Bioxam  v.  Saundtrt,  7  D.  It  R.  405;  *& 

Himpion,  3  M.  &  W.  78.  &  G.  941,  s.  c. ;  Anon.  Dy.  30  a.    JftyofcT. £* 

ih  Ante,  p.  274.  We,  3  Sc.  N.  R.  358 ;  3  M.  fit  Or.  100, a.c 

(w)ShirtHi)  v.  Corto«t,2C.  M.&R.  165.  See  (p)  Wood  v.  TaueU,  6  Q.B.  234. 

mil*  i  Implied  Warranties.)  (?) Hagedorn  v.  Laing, 6  Taunt.  166;  1  Manh. 

In)  faith   v.   ()w<»t  5  T.  B.  409.  SqvUr  ?.      514,  s.c. 
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id,  the  vendor's  lien  for  the  price  revives,  and  he  will  not  then  be  bound 
deliver  the  goods  until  he  has  received  payment  of  the  price,  (r) 
Some  auctioneers  sold  by  auction  two  ricks  of  hay,  the  produce  of  cer- 
m  crops  which  had  been  distrained  by  a  landlord  for  rent.  By  the  con- 
tdoms  of  the  sale,  the  hay  was  to  be  removed  by  and  at  the  expense  of 
b  purchaser,  and  the  time  specified  for  its  removal  being  considered  too 
ort,  the  tenant,  on  the  morning  of  the  sale,  gave  a  written  permission 
r  tlie  hay  to  remain  on  the  land  for  a  longer  period.  The  price  of  the 
iy  ^ras  paid  at  the  time  of  the  sale,  and  a  few  days  afterwards  the  pur- 
tasei  received  from  the  auctioneers  a  written  order,  addressed  to  the 
nant,  requiring  him  to  permit  the  purchaser  to  remove  the  hay,  but  the 
naxit  then  refused,  and  would  not  suffer  him  to  come  upon  the  land  to 
ike  it  The  purchaser  then  brought  an  action  against  the  defendants  for 
ie  non-delivery,  and  the  defendants  pleaded  that  they  did  deliver  pos- 
ession  to  the  plaintiff;  and  it  was  held  that  this  plea  was  supported  by 
he  facts,  and  constituted  a  defence  to  the  action.  The  permission  given 
>y  the  tenant  for  the  hay  to  remain  on  the  land  for  the  convenience  of  the 
purchaser,  amounted,  it  was  observed,  to  an  attornment  from  the  tenant 
to  the  purchaser,  and  was  equivalent  to  an  express  undertaking  on  the 
part  of  the  tenant  to  hold  the  hay  for  the  purchaser's  use  and  disposal, 
and  that  there  had  been  an  executed  delivery,  "just  as  if  the  auctioneer 
had,  after  the  sale,  in  the  tenant's  presence,  pointed  out  the  rick  to  the 
purchaser,  and  the  tenant  had  assented  to  the  delivery.  The  tenant's  subse- 
<pent  refusal  to  permit  the  purchaser  to  carry  away  the  hay,  cannot  affect 
the  vendor.  The  plaintiff  might  have  maintained  trover  against  the  tenant 
fcr  detaining  the  hay."(«) 

Enlargement  of  the  time  of  delivery. — The  time  appointed  for  the 
delivery  of  goods  sold  cannot,  if  the  goods  are  of  the  value  of  10/.,  and  the 
^taract  comes  within  the  operation  of  the  statute  of  frauds,  be  enlarged, 
te  vve  have  already  seen,  (ante,  pp.  207,  208,)  by  an  agreement  not  in 
"^tingj  so  as  to  enable  the  vendor  to  sue  the  purchaser  for  non-ac- 
cePrtance  of  the  goods  according  to  the  terms  of  the  subsequent  agree- 
ment. 

&7on-acceptance  of  goods  sold. — If  the  right  of  property  in  the  subject- 

H&tter  of  the  sale  has  passed  by  the  bargain  from  the  vendor  to  the 

purchaser,  the  latter  is  not  justified  in  refusing  to  accept  it  and  pay  the 

price,  by  reason  of  some  deterioration  in  the  article  between  the  time  of 

the  bargain  and  delivery,  not  occasioned  by  any  neglect  or  default  on  the 

part  of  the  vendor.  (Ante,  p.  257 — 266.)  But  if  the  right  of  property  has  not 

passed  by  the  bargain,  the  purchaser  cannot  be  made  responsible  for  the 

non-acceptance  of  the  subject-matter  of  the  sale  and  non-payment  of  the 

(r)  New  v.  Swain,  1  Dans.  &  LI.  193.  «•  c.     Wood  v.  Manley*  11  Ad.  &  B.  34.     And  as 

(t)  Salter  t.  WooUamt,  3  Sc.  N.  R.  65,  67  ;      to  licenses  to  go  upon  another  man's  land,  sec  Wtwl 
Jloj,  55.  Cot  ▼.  Clay,  3  M.  fit  P.  57 :  5  Bing.  440,      v.  Leadftitter,  13  M.  &  W.  838;  Noy,  55. 
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price,  unless  the  vendor  can  show  that  the  article  or  chattel  tendered  for 
acceptance  fairly  corresponded  in  quantity  and  quality  with  the  thing 
bargained  for  and  agreed  to  be  bought ;  for  no  man  can  be  compelled  to 
take  more  than  he  agreed  to  buy,(t)  or  a  commodity  different  from  that 
which  was  purchased. (u)     If  a  purchaser  has  agreed  to  buy  u  about  80O 
quarters  (more  or  less)  of  foreign  rye,  &c.,w  he  is  not  bound  to  accept  S&O 
quarters,  (a*)     If  a  man  agrees  to  sell  wool  or  sugar  generally  according  to 
sample,  and  the  sample  exhibited  is  a  sample  of  wool  in  good,  dry  condi- 
tion, or  a  sample  of  fine  white  sugar,  the  purchaser  will  not  be  bound  to 
accept  damp  and  mouldy  wool  or  coarse  brown  sugar,  whether  the  bulk 
did  or  did  not  correspond  with  the  sample  at  the  time  of  the  sale,(gr) 
unless  the  purchaser  bought  a  specific  quantity  separated  from  the  mass 
and  identified,  and  the  right  of  property  was  transferred  to  him,  and  the 
bad  condition  into  which  it  had  fallen  resulted  from  some  accident,  with- 
out any  default  or  want  of  care  on  the  part  of  the  vendor.^)   If  the  article 
was  not  inspected  by  the  purchaser  at  the  time  of  the  sale,  but  was  selected 
by  the  vendor,  the  purchaser  has  a  right  to  inspect  and  examine  it  before  ac- 
ceptance, to  see  whether  it  corresponds  with  the  description  of  the  article 
ordered  and  agreed  to  be  purchased,  and  if,  on  inspection,  it  appears  to  be 
a  different  article  from  that  which  was  bargained  for  and  agreed  to  be  sold, 
he  may  reject  it  (a)     But  if  the  article  has  been  inspected  and  selected 
by  the  purchaser  prior  to  the  sale,  or  has  been  purchased  with  all  faults, 
the  purchaser  has  no  right  of  inspection  before  payment  of  the  price.(4) 
If  the  vendor  has  fulfilled  his  part  of  the  contract  of  sale,  and  tendered  die 
goods  for  acceptance,  and  the  purchaser  refuses  to  take  and  pay  for  them  a* 
the  time  appointed,  or  within  a  reasonable  period  after  request,  the  vendor 
can  maintain  an  action  against  him  for  a  breach  of  contract,  in  not  ac- 
cepting them  and  paying  the  purchase-money,  (c)     If  a  time  for  the  deli- 
very in  appointed  by  agreement  of  the  parties,  and  the  purchaser,  before 
tho  time  arrives,  gives  notice  to  the  vendor  that  he  will  not  accept  the 
goods  if  delivered,  such  notice  is  not  an  immediate  breach  of  contract,  and 
tlot>H  not  enable  the  vendor  immediately  to  bring  an  action  to  recover 
damages.      The  vendor  is  "bound  to  wait  until  the  time  for  delivery 
arriveH,  to  see  whether  the  purchaser  will  then  receive  the  goods  and  pay 


(I)  Hart  ▼.  Mills,  15  M.  &  W.  85;  15  Lav 
yt  g,«h.  200.  i.e. 

(it)  AW#  ▼.  Wheeler,  7M.&  Gr.  665.  Kent  v. 
iiuU*»»n,  H  H.  &  I\  288.  Smith  v.  Jeffries,  15 
M  *  W .  flrt  1 .  i'uetf.  Steam  Co.  ▼.  Levis,  16  Law 
J  t  ft,,.),.  vltf. 

it)  (',<>»*  r.  Kylin,  2  B.  &  Ad.  106. 

(yj  Miwkinv  v.  Itutton,  8  C.  B.  831;  15  Law 

(.j  IUiik»m>»  v.  Lee,  2  Kn«t,  822.  Parsoruy. 
*m.j,„*    Ifl  Uw  J.,l\  IV  1H4.     Ormrod  v.  Huth, 

U  M  'a  w  «M;  »•«••»  P-  27<J- 


(a)  Tye  v.  Fynmore,  3  Gampb.  461.  fonta** 
v.  HedUy,  2  Oar.  &  Kirw.  157.  Curtu  ▼.  ?**» 
16  Law  J.,  Q.  B.  199.  Lorywur  t.  Smith,  I B.  * 
C.  1.  Isheneoodv.  Whitmore,  10  M.  fc  W.  7«6  » 
11  M.  &  W.  347. 

(b)  PettiH  t.  Mitchell,  4  M.  &  Or.  886.        ^ 

(c)  Athntcn  v.  B*U,  8  B.  &  C.  288;  2  *.** 
R  299,  s.  c.     Chapman  v.  Mortom,  11  M.  &  W  - 
540.     Boorman  v.  Natk,  9  C.  &  C.  145.    Smi**' 
v.Dixon,  7  Ad.  &  E.  1.   Actbal  ▼.  Let*,  A*.*** 
Sc  217;  10Bing.376,  s.c. 
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n."(d)  In  a  declaration  on  a  contract  of  sale  for  the  non-accept- 
'  the  goods  sold,  it  is  sufficient  that  the  plaintiff  (the  vendor)  was 
ind  willing  to  deliver  the  goods  to  the  purchaser,  according  to  the 
>f  the  contract.  It  is  not  necessary  to  aver  an  actual  tender,  or 
1  offer  of  delivery,  as  the  averment  of  readiness  and  willingness 
\  the  ability  as  well  as  the  will  to  deliver  according  to  the  contract,  (e) 
averment  of  the  vendor's  readiness  alone,  unaccompanied  by  an 
ton  of  his  "  willingness,"  will  not  suffice.  (/) 

-payment  of  the  price.  — Goods  bargained  and  sold. — If  the  owner- 
id  right  of  property  in  the  subject-matter  of  the  sale  have  passed  by 
gain  to  the  purchaser,  but  the  vendor  preserves  a  dominion  and 
over  it,  and  retains  his  lien  for  the  price,  the  vendor's  action  for 
rice  must  be  brought  in  respect  of  goods  bargained  and  sold,  and 
ods  sold  and  delivered.  If  goods  are  sold  subject  to  a  condition, 
the  purchase-money  be  not  paid  by  a  particular  day  they  may  be 
by  the  vendor,  and  the  loss  on  the  re-sale  recovered  from  the  pur- 
making  default ;  and  if  the  right  of  re-sale  is  exercised  the  amount 
loss  cannot  be  recovered  in  an  action  for  goods  bargained  and  sold 
original  sale  is  under  such  circumstances  conditional,  and  the  right 
perty  is  re-vested  in  the  vendor  by  breach  of  the  condition.  The 
course  is  for  the  vendor  to  bring  an  action  for  the  damages  resulting 
le  purchaser's  breach  of  contract,  in  neglecting  to  pay  the  purchase- 
at  the  time  appointed.  (^)  And  if  the  purchaser  has  refused  to 
nd  pay  for  the  goods,  and  the  goods  have  been  re-sold  by  the 
',  after  notice  to  the  purchaser  in  the  manner  presently  mentioned, 
re-sale,)  the  vendor  cannot,  after  such  resale,  bring  an  action  for 
ice  of  goods  bargained  and  sold,  but  must  sue  upon  the  contract  for 
mage  he  has  sustained  by  reason  of  the  non-acceptance  of  the  goods, 
>  recover  the  losses  and  expenses  of  the  re-sale.  (A)  Lord  Ellen- 
{h,  however,  appears  to  have  thought  that  an  action  for  the  price  of 
bargained  and  sold  might  be  maintained,  although  there  had  been 
de  by  the  vendor,  and  the  latter  had  not  the  goods  to  deliver  at  the 
ie  brought  his  action,  (i)  If  the  price  to  be  paid  for  the  goods  is  to 
3d  by  the  valuation  or  award  of  a  third  party  to  be  named  by  the 
iser,  and  the  latter  refuses  to  name  or  appoint  such  valuer,  the 
*  cannot  sue  for  the  price,  but  must  bring  an  action  against  the 
Lser  for  refusing  to  make  the  nomination  or  appointment.  (£)  Every 
hat  is  to  be  done  on  the  part  of  the  vendor  to  complete  the  sale,  and 

«ke,  B.,  Phillpois  v.  Evans,  5  M.  &  W.  (h)  Maclean  v.  Dunn,  1M.&F.  780.    4  Bing. 

722,  b.  c     Hagtdorn  v.  Laxng,  6  Taunt  160. 

<chon  y.  Allaway,  7  8c.  N.  R.  875  ;    6  Hore  v.  Milner,  1  Peake,  59.     Acebal  y.  Levy,  4 

-  942.     Boyd  v.  Lett,  1  C.  B.  222.  M.  &  Sc.  230;  10  Bing.  857. 

K»pv.  Dacre,  12  M.  &  W.  434.   Han-  (i)  Mertens  v.  Adcoci,  4  Egp.  252. 

*oldner,  11  M.  &  W.  856.  (*)  Thunull  v.  Balbirnu,  2M.&W.  786. 
•*mond  v.  Devalle,  16  Law  J.,  Q.  B.  136. 
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place  the  article  or  thing  sold  at  the  disposal  of  the  purchaser,  so  far  a 
least  as  to  enable  the  latter  to  obtain  possession  of  it,  and  deal  with  it  st 
he  may  think  fit,  on  payment  or  tender  of  the  price,  must  be  performs* 
before  the  right  of  action  for  the  price  can  be  maintained.(/)     If  the  good 
are  to  be  selected  by  the  vendor,  and  delivered  to  a  carrier  to  be  conveye* 
to  the  purchaser,  the  selection  and  delivery  to  the  carrier  by  the  vendoj 
transfer  the  right  of  property  in  the  goods  and  the  risk  of  loss  to  the  pur- 
chaser, as  soon  as  the  goods  reach  the  hands  of  the  carrier,  as  we  ha»ve 
already  seen,  and  the  vendor  is  consequently,  after  such  a  delivery  has 
been  made,  entitled  to  sue  for  the  price  of  goods  bargained  and  sold,  by 
proving  the  order  (ante,  p.  40)  and  the  delivery  to  the  carrier,  (m)    When 
the  right  of  property  in  the  subject-matter  of  the  sale  has  passed  by  the 
bargain  to  the  purchaser,  the  latter  is  not  released,  as  we  have  already 
seen,  from  his  obligation  to  pay  the  price  by  reason  of  the  vendor's  ne- 
glect to  deliver  the  goods  at  the  time  appointed  for  delivery,  unless  the 
time  of  delivery  is  of  the  essence  of  the  contract,  and  it  appears  to  have 
been  the  intention  of  the  parties  that  the  sale  should  be  at  an  end  in  case 
of  non-delivery  on  the  day  appointed. 

Shares  and  undivided  quantities  of  goods. — If  the  sale  is  a  sale  of  an 
ascertained  share  of  a  particular  chattel,  such  as  a  share  of  a  coach,  or  a 
horse,  or  a  share  of  a  butt  of  wine,  or  a  cistern  of  oil,  a  cargo  of  corn,  sold 
as  an  undivided  quantity  at  an  ascertained  price,  the  sale  is  complete,  and 
the  vendor  is  entitled  to  the  price  as  soon  as  he  has  transferred  his  share 
and  interest.  In  sales  of  this  kind  the  vendor  only  undertakes  to  sell  and 
transfer  the  share,  and  convey  to  the  purchaser  the  same  right  to  the  un- 
divided quantity  that  he  himself  possessed.  He  does  not  engage  to  pot 
the  purchaser  into  possession  of  the  coach,  or  the  horse,  or  to  divide  the 
wine,  or  measure  off  the  oil  or  the  corn,  and  put  the  purchaser  into  separ 
rate  possession  of  the  share. 

Goods  sold  and  delivered. — When  goods  and  chattels  have  been  actually 
delivered  to  and  received  by  a  third  party  under  circumstances  fairly 
giving  rise  to  a  presumption  that  they  were  bought  and  sold,  a  jury  may 
infer,  as  we  have  already  seen,  the  existence  of  a  contract  of  sale  between 
the  parties,  although  not  one  word  was  said  about  buying  and  selling,  and 
no  price  was  mentioned  or  fixed,  (w)  but  a  delivery,  actual  or  constructive, 
must  of  course,  in  all  cases,  be  fully  proved  to  enable  the  vendor  to  main- 
tain an  aotion  for  the  price  of  goods  sold  and  delivered.  If  the  goods  are 
sold  upon  the  terms  that  the  purchaser  is  to  give  his  acceptance  at  two> 
three,  or  more  months,  for  the  price,  and  are  then  delivered  to  the  pur- 
chaser, and  the  latter  refuses  to  give  his  acceptance  according  to  the  con- 

(0  Smith  v.  Chance,  2  B.  &  Aid.  758.  (»)  Ante,  pp.  68,  69.    Bennett  ▼.  End*** 

(m)  Alfjcander  v,  Gardner,  1  Sc.  639 ;  1  Bing.      2  Stark.  550. 
N.  C.  671,  a.  c. 
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ract,  the  vendor  cannot,  forthwith,  bring  an  action  for  goods  sold  and 
lelivered,  but  must  wait  the  termination  of  the  period  during  which  the 
till  bad  to  run.(o)  When  goods  have  been  sold  upon  credit  an  action  for 
he  price  is  not,  of  course,  maintainable  until  the  period  of  credit  lias  ex- 
iled. Where,  by  the  terms  of  a  contract  of  sale,  the  purchaser  was  to 
%y  clown  30/.  ready  money,  and  214/.  by  bills  of  30/.  each,  payable  in 
tocession  every  three  months,  and  the  purchaser  omitted  to  pay  the  30/. 
id  "t^D  give  the  bills,  it  was  held  that  the  vendor  could  not  maintain  an 
tio:n  for  goods  sold  and  delivered  until  the  expiration  of  the  period  at 
triclt  the  last  bill  would  become  due,  but  that  the  proper  remedy  was  by 
iicKEfc  on  the  special  contract  for  the  non-payment  of  the  money  and  the 
>n- delivery  of  the  bills. (p)  If  a  vendor  contracts  to  deliver  an  entire 
id  undivided  quantity  of  goods  at  a  certain  price  by  a  certain  time,  he 
um.ot  sue  for  the  price  till  the  whole  is  delivered ;  but  if  he  delivers  part, 
nd  such  part  is  retained,  he  may  sue  for  the  price  when  the  time  for  the 
lelivery  of  the  whole  has  expired  but  not  before,  (q) 

Sc*le  or  return. — Where  goods  were  delivered  on  sale  or  return,  and 
he  defendant  had  offered  to  return  the  goods  but  had  not  returned  them, 
and  the  plaintiff  brought  an  action  for  the  price  of  goods  sold  and  de- 
livered, it  was  held  that  the  plaintiff  should  have  brought  an  action  against 
the  defendant  for  not  returning  the  goods  within  a  reasonable  time,  and 
that  he  could  not  treat  the  contract  as  an  absolute  sale  and  recover  the 
pnce.(r)     If  part  of  goods  ordered  on  "  sale  or  return  "  axe  kept,  and  the 
rest  returned,  a  new  contract  arises  in  respect  of  the  portion  kept,  and 
the  price  thereof  may  be  recovered  in  an  action  for  goods  sold  and  de- 
livered.^) 

Actual  and  constructive  delivery  of  goods.  — The  delivery  of  goods  may 
*te  either  real  or  symbolical,  actual  or  constructive.  When  the  subject 
utfttter  of  the  sale  is  capable  of  manual  delivery  and  occupation,  such  as  a 
watch,  a  book,  or  a  gun,  and  is  actually  transferred  from  the  hand  of  the 
Tefcdor  to  that  of  the  purchaser  or  his  agent,  there  is  a  real  or  actual  de- 
^eiy.  So,  if  being  a  bulky  commodity  it  is  removed  from  the  store  or 
w^rehouse  of  the  vendor  to  that  of  the  purchaser,  and  placed  under  the 
Po^er  and  control  of  the  latter,  there  is  an  actual  delivery.  But  when 
*here  has  been  no  manual  transfer  from  hand  to  hand,  and  the  goods 
We  not  been  removed  from  the  place  where  they  were  deposited  at  the 
tatoe  of  the  sale,  but  the  vendor  has  handed  the  key  or  box  of  a  warehouse 
*here  they  were  deposited  to  the  purchaser,  in  order  that  he  may  remove 
4em,  or  has  given  to  the  purchaser  a  delivery  order  or  warrant  for  their 

(o)  Muuen  r.  Price,  4  East,  147.     Dutton  v.  (q)  Kingdom  v.  Cox,  17  Law  J.,  C.  P.  1 54. 

3oionoiuon,  3  B.  &  P.  682.  Post,  Ch.  19. 

(p)  Paul  v.  Dod,  15  Law  J.,  C.  P.  177 ;  2  C.  (r)  Iley  v.  Frankenstein,  8  Sc.  N.  E.  841. 

?.  800.  (i)  Hart  v.  MUU,  15  M.  &  W.  87. 
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removal,  there  is  a  symbolical  or  constructive  delivery,  provided  at 
time  of  the  delivery  of  the  key  or  warrant,  the  particular  goods  to  be 
moved  had  been  weighed  out  or  measured,  or  separated  from  the  bulk  tm^J 
identified,  and  nothing  but  delivery  remained  to  be  performed  by  tlie 
vendor  in  order  to  complete  his  part  of  the  contract  of  sale. (J)     Wliea 
goods  and  chattels  are  incapable  of  manual  occupation  and  delivery,  the 
same  strict  evidence  of  transfer  cannot  ordinarily  be  given,  and  is  not, 
therefore,  required  as  in  the  case  of  things  which  pass  from  hand  to  hand 
Thus,  where  a  haystack,  standing  in  the  meadow  of  the  vendor,  had  been 
sold   to   the   purchaser,   and  the  vendor  brought  an   action  for  goods 
sold   and  delivered,   Holroyd,  J.,  was    of    opinion,    that   if    the  ven- 
dor had  shown  that  the  purchaser  was  himself  to  have  fetched  away 
the  hay,  and  that  he,  the  vendor,  had  given  him  the  power  and  opportunity 
of  removing  it,  there  would  have  been  sufficient  primd  /lade  evidence  of 
delivery  to  enable  the  vendor  to  maintain  his  action,  (w)     But  if  the  thing 
sold  remains  in  the  vendor's  dwelling-house  or  warehouse,  and  is  not  left 
standing  in  an  open  field,  the  mere  circumstance  that  the  vendor  had 
placed  the  article  at  the  disposal  of  the  purchaser,  and  given  him  an 
opportunity  of  removing  it  if  he  had  thought  fit,  would  not,  it  is  appre- 
hended, afford  even  primd  facie  evidence  of  delivery.  (#)     And  it  mast  be 
observed  that  the  mere  placing  of  goods  at  the  disposal  of  the  purchaser, 
or  putting  it  in  his  power  to  remove  them,  will  not,  in  any  case,  constitute 
a  delivery  if  the  vendor  retains  his  lien  for  the  price,  or  possesses  any 
dominion  or  control  over  them.(y)     Thus,  if  a  contract  has  been  entered 
into  for  the  sale  of  oil,  wine,  or  brandy,  and  the  portion  to  be  delivered  i* 
separated  from  a  mass  of  the  commodity  in  bulk,  and  put  into  casks 
marked  with  the  name  of  the  purchaser,  and  placed  at  his  disposal,  there 
is  no  delivery  if  the  article  remains  at  the  time,  and  notwithstanding  sueb 
transposition  and  appropriation,  in  the  warehouse  of  the  vendor  and  under 
his  dominion  and  control.     And  if  a  portion  of  the  quantity  so  separated 
is  actually  delivered  into  the  hands  of  the  purchaser,  this  will  not  vary  the 
condition  of  the  vendor  if  the  contract  is  entire  and  indivisible,  as  he  ha* 
a  lien  upon  the  residue,  and  has  not  done  that  which  is  tantamount  to  * 
delivery  of  the  whole.     But  if  the  contract  of  sale  is  divisible,  and  tb** 
portion  removed  can  be  referred  to  a  separate  and  distinct  contract  o* 
sale,  then  the  vendor  would  be  entitled  to  sue  for  goods  sold  and  delivered 
in  respect  of  the  portion  so  handed  over  to  the  purchaser.  (2)     If  the  goods* 
however,  are  put  into  the  possession  of  a  third  party,  to  be  holden  by  tb# 

(t)  Kenyon,  C.  J.,  Chaplin  v.  Rogers,  1  East,  ▼.  Palmer,  8  B.  &  Aid.  325. 
194.     Greaves  v.  ffephe,  2  B.  &  Aid.  183.  Wood         (y)  Goodall  v.  Skelton,  2  H.  BL  316.    Bo*** 

v.  Tassell,  6  Q.  B.  236.  v.  ArnotX,  1  Cr.  &  M.  333.     Holroyd,  J.,  S  B.  * 

(u)  Smith  v.  Chance,  2  B.  &  Aid.  755.     Wood  0.  864. 
y.  ManUy,  11  Ad.  &  B.  35.     Tansley  v.  Turner,         (z)  Holderness  v.  Shachels,  8  B.'  &  C.  521 ;  * 

2  Sc.  238 ;  2  Bing.  N.  C.  151,  s.  c.  M.  6t  R.  38,  s.  c. 

(r)  Thompson  v.  Maceroni,  8  B.  &  0.  2.  Hove 
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'  until  the  price  is  paid,  and  then  handed  over  to  the  purchaser,  an 
a  may  then,  it  seems,  be  maintained  by  the  vendor  for  the  price  of 
as  goods  sold  and  delivered,  (a) 

le  question  of  delivery  is  a  question  of  fact  for  a  jury,  to  be  deter- 
d  by  reference  to  all  the  surrounding  circumstances,  which  must  be 
id  at  in  order  to  see  if  there  has  been  a  virtual  change  of  possession 
bU  as  a  change  of  ownership. (b)  The  taking  of  samples,  coopering 
$,  and  the  general  exercise  of  acts  of  ownership  by  the  purchaser  over 
abject  matter  of  sale  in  those  cases  where  nothing  but  delivery  re- 
ft to  be  performed  to  execute  the  contract,  are  circumstances  from 
h  an  actual  transfer  of  the  possession  and  receipt  of  the  article  by  the 
baser  may  be  fairly  presumed  ;(c)  but  they  are  equivocal  acts,  open 
:planation,  and  afford  no  sufficient  or  satisfactory  proof  of  delivery  on 
me  hand,  and  receipt  on  the  other,  if  they  have  been  done  without 
nowledge  or  sanction  of  the  vendor.     Where  forty-six  puncheons  of 

lying  in  a  warehouse  at  Liverpool,  were  sold  and  paid  for  by  the 
laser's  acceptance  of  bills  at  three  months,  and  whilst  the  bills  were 
tag,  the  purchaser,  who  was  the  clerk  of  the  warehousekeeper,  and 
consequently  free  access  to  the  rum,  had,  without  the  knowledge  of 
endor,  marked,  coopered,  and  gauged  the  casks,  and  resold  part  of 
ton  to  other  parties,  but  no  delivery-order  had  been  given  by  the 
aal  vendor  except  for  two  puncheons  of  the  rum,  and  the  invariable 
*  of  delivering  goods  lying  in  warehouses  in  Liverpool,  is  by  the  ven- 

giving  a  delivery-order  to  the  purchaser,  it  was  held  that  the  first 
laser  had  never  acquired  the  actual  possession  of  the  rum,  and  on  his 
rooming  his  acceptances,  that  the  original  vendor  had  a  lien  on  it  for 
)rice,  also  that  the  second  purchaser  was  in  no  better  situation 
the  first,  and  had  no  right  to  demand  the  goods,  although  he  had 
the  price  to  his  immediate  vendor,  the  first  purchaser. (d) 
le  marking  of  goods  and  packing  them  up  in  boxes  or  cloths  belong- 
o  the  purchaser,  do  not  constitute  a  delivery  so  long  as  the  goods 
in  in  the  custody  of  the  vendor,  inasmuch  as  the  latter  has  not,  until 
as  actually  parted  with  the  possession  of  them,  lost  his  lien  for 
jrice ;  (e)  and  the  delivery  of  part  of  the  goods  does  not,  as  before 
ioned,  operate  as  a  constructive  delivery  of  the  whole,  so  as  to  deprive 
endor  of  his  right  to  the  possession  of  the  residue  until  payment  of 
>rice.(/)  The  unpacking  or  unloading  of  goods  for  the  purpose  of 
action  and  examination  is  not  an  acceptance  and  taking  possession  of 

Dodsley  t.  Varley,  12  Ad.  &  E.  634.  transfer  by  delivery  orders  and  dock  warrants. 
BUtttintop  v.  Clayton,  1  Moore,  831.  (e)  Bovlton  v.  Arnott,  1  C.  &  M.  333.  Holder- 
Wood  y.  Tauell,  6  Q.  B.  236.  ness  v.  ShacktU,  8  B.  6t  C.  619 ;  3  M.  fit  B.  33, 
Dixon  v.  YaUs,5B.&  Ad.  813;  2  N.  &  s.  c    Goodall  v.  Stelton, 2  H.  HL 8 16. 
r,  s.  c     Craven  v.  Ryder,  6  Taunt.  433.  (/)  Bunneyv.PoyrUz,  4  B.  fie  Ad.  568.  Dixon 
r  t.  SwveU,  14  M.  &  W .  38.  See  post  as  to  v.   Yatet,  6  B.  &  Ad.  339. 
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removal,  there  is  a  symbolical  or  constructive  delivery,  provided  at  the 
time  of  the  delivery  of  the  key  or  warrant,  the  particular  goods  to  be  re- 
moved had  been  weighed  out  or  measured,  or  separated  from  the  bulk  and 
identified,  and  nothing  but  delivery  remained  to  be  performed  by  the 
vendor  in  order  to  complete  his  part  of  the  contract  of  sale.  (J)    When 
goods  and  chattels  are  incapable  of  manual  occupation  and  delivery,  the 
same  strict  evidence  of  transfer  cannot  ordinarily  be  given,  and  is  not, 
therefore,  required  as  in  the  case  of  things  which  pass  from  hand  to  hand. 
Thus,  where  a  haystack,  standing  in  the  meadow  of  the  vendor,  had  been 
sold  to  the   purchaser,   and  the  vendor  brought  an   action  for  goods 
sold   and  delivered,  Holroyd,  J.,  was    of   opinion,    that  if    the  ven- 
dor had  shown  that  the  purchaser  was  himself  to  have  fetched  away 
the  hay,  and  that  he,  the  vendor,  had  given  him  the  power  and  opportunity 
of  removing  it,  there  would  have  been  sufficient  primd  facie  evidenoe  d 
delivery  to  enable  the  vendor  to  maintain  his  action,  (u)     But  if  the  thing 
sold  remains  in  the  vendor's  dwelling-house  or  warehouse,  and  is  not  left 
standing  in  an  open  field,  the  mere  circumstance  that  the  vendor  had 
placed  the  article  at  the  disposal  of  the  purchaser,  and  given  him  an 
opportunity  of  removing  it  if  he  had  thought  fit,  would  not,  it  is  appre- 
hended, afford  even  primd  facie  evidence  of  delivery,  (x)     And  it  most  be 
observed  that  the  mere  placing  of  goods  at  the  disposal  of  the  purchaser, 
or  putting  it  in  his  power  to  remove  them,  will  not,  in  any  case,  constitute 
a  delivery  if  the  vendor  retains  his  lien  for  the  price,  or  possesses  any 
dominion  or  control  over  them.(y)     Thus,  if  a  contract  has  been  entered 
into  for  the  sale  of  oil,  wine,  or  brandy,  and  the  portion  to  be  delivered  is 
separated  from  a  mass  of  the  commodity  in  bulk,  and  put  into  caste 
marked  with  the  name  of  the  purchaser,  and  placed  at  his  disposal,  there 
is  no  delivery  if  the  article  remains  at  the  time,  and  notwithstanding  such 
transposition  and  appropriation,  in  the  warehouse  of  the  vendor  and  under 
Ins  dominion  and  control.     And  if  a  portion  of  the  quantity  so  separated 
is  actually  delivered  into  the  hands  of  the  purchaser,  this  will  not  vary  the 
condition  of  the  vendor  if  the  contract  is  entire  and  indivisible,  as  he  has 
a  lien  upon  the  residue,  and  has  not  done  that  which  is  tantamount  to  a 
delivery  of  the  whole.     But  if  the  contract  of  sale  is  divisible,  and  the 
portion  removed  can  be  referred  to  a  separate  and  distinct  contract  of 
sale,  then  the  vendor  would  be  entitled  to  sue  for  goods  sold  and  delivered 
in  respect  of  the  portion  so  handed  over  to  the  purchaser. (?)     If  the  goods, 
however,  are  put  into  the  possession  of  a  third  party,  to  be  holden  by  the 

it)  Kenyon,  C.  J.,  Chaplin  v.  Rogers,  1  East,  y.  Palmer,  8  B.  &  Aid.  325. 

Of  4      (/reaves  v.  Hepke,  2  B.  &  Aid.  183.  Wood  (y)  Goodall  v.  SkeUon,  2  H.  BL  316.   JBwflJ 

v.  Tastell,  6  Q.  B.  230.  v.  ArnoU,  1  Cr.  &  M.  838.    Holroyd,  J.,  5  B.  * 

tuf  Smith  v.  Chance,  2  B.  &  Aid.  755.     Wood  C.  864. 

>   MunUy,  11  Ad.  &  E.  85.     Tanshy  V.  Turner,  (z)  ffoldemess  ▼.  Shactek,  8  B.'  &  C.  681 ;  * 

2  fe*  M*  i  2  Bing.  N.  C.  151,  s.  c.  M.  &  R.  88,  a.  c. 

'/>  Thirtf'Stm  v,  Maceroni,  8  B.  &  0.  2.  Hove 
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&er  until  the  price  is  paid,  and  then  handed  over  to  the  purchaser,  an 
lion  may  then,  it  seems,  be  maintained  by  the  vendor  for  the  price  of 
em  as  goods  sold  and  delivered,  (a) 

The  question  of  delivery  is  a  question  of  fact  for  a  jury,  to  be  deter- 
ined  by  reference  to  all  the  surrounding  circumstances,  which  must  be 
oked  at  in  order  to  see  if  there  has  been  a  virtual  change  of  possession 
s  well  as  a  change  of  ownership.(6)  The  taking  of  samples,  coopering 
asks,  and  the  general  exercise  of  acts  of  ownership  by  the  purchaser  over 
he  subject  matter  of  sale  in  those  cases  where  nothing  but  delivery  re- 
nains  to  be  performed  to  execute  the  contract,  are  circumstances  from 
which  an  actual  transfer  of  the  possession  and  receipt  of  the  article  by  the 
purchaser  may  be  fairly  presumed  ;(c)  but  they  are  equivocal  acts,  open 
to  explanation,  and  afford  no  sufficient  or  satisfactory  proof  of  delivery  on 
die  one  hand,  and  receipt  on  the  other,  if  they  have  been  done  without 
the  knowledge  or  sanction  of  the  vendor.  Where  forty-six  puncheons  of 
mm,  lying  in  a  warehouse  at  Liverpool,  were  sold  and  paid  for  by  the 
purchaser's  acceptance  of  bills  at  three  months,  and  whilst  the  bills  were 
running,  the  purchaser,  who  was  the  clerk  of  the  warehousekeeper,  and 
had  consequently  free  access  to  the  rum,  had,  without  the  knowledge  of 
the  vendor,  marked,  coopered,  and  gauged  the  casks,  and  resold  part  of 
the  rum  to  other  parties,  but  no  delivery-order  had  been  given  by  the 
original  vendor  except  for  two  puncheons  of  the  rum,  and  the  invariable 
mode  of  delivering  goods  lying  in  warehouses  in  Liverpool,  is  by  the  ven- 
dors giving  a  delivery-order  to  the  purchaser,  it  was  held  that  the  first 
purchaser  had  never  acquired  the  actual  possession  of  the  rum,  and  on  his 
dishonouring  his  acceptances,  that  the  original  vendor  had  a  lien  on  it  for 
the  price,  also  that  the  second  purchaser  was  in  no  better  situation 
than  the  first,  and  had  no  right  to  demand  the  goods,  although  he  had 
P*idthe  price  to  his  immediate  vendor,  the  first  purchaser. (d) 

The  marking  of  goods  and  packing  them  up  in  boxes  or  cloths  belong- 
u>g  to  the  purchaser,  do  not  constitute  a  delivery  so  long  as  the  goods 
ittuain  in  the  custody  of  the  vendor,  inasmuch  as  the  latter  has  not,  until 
■*  has  actually  parted  with  the  possession  of  them,  lost  his  lien  for 
the  price ;  (e)  and  the  delivery  of  part  of  the  goods  does  not,  as  before 
fltentioned,  operate  as  a  constructive  delivery  of  the  whole,  so  as  to  deprive 
the  vendor  of  his  right  to  the  possession  of  the  residue  until  payment  of 
the  price.  (/)  The  unpacking  or  unloading  of  goods  for  the  purpose  of 
10*pection  and  examination  is  not  an  acceptance  and  taking  possession  of 

W  bodiley  t.  Varley,  12  Ad.  &  E.  684.  transfer  by  delivery  orders  and  dock  warrants. 

W  &tnkinsop  t.  Clayton,  1  Moore,  381.  (e)  Boulton  v.  AmoU,  1  0.  &  M.  383.  Holder- 

W  Wood  v.  Tassell,  6  Q.  B.  236.  ness  v.  Shackels,  8  B.  fit  C.  619  ;  3  M.  &  R.  33, 

Ji^aw  y.  Yatet,  5  B.  &  Ad.  813  ;2N.&  s.  c    OoodaU  v.  Skelton,  2  H.  Bl.  816. 

*'  17<»  i  c     Craven  v.  Ryder,  6  Taunt.  433.  (/)  Bunneyv.  Poyntz,  4  B.  fie  Ad.  668.  Dixon 

i9***r  ▼.  Scovell,  14  M.  &  W.  88.  See  post  as  to  v.   Yates,  5  £.  fie  Ad.  339. 
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the  goods  by  the  purchaser  so  as  to  render  him  liable  to  an  action  for 
goods  sold  and  delivered.  (47)  But  if  there  has  been  an  actual  acceptance 
of  the  goods,  the  purchaser  has  no  right  to  return  them  because  they  do 
not  correspond  with  a  warranty  that  was  given  at  the  time  of  the  sale,  or 
are  of  inferior  quality,  or  do  not  correspond  with  the  description  given  in 
the  order ;  but  he  must  bring  his  cross  action  against  the  vendor  for  a 
breach  of  contract  in  delivering  goods  different  from  what  he  agreed  to 
sell.  (A)  {Post,  s.  3.) 

Delivery  to  carriers. — Although  the  acceptance  and  receipt  of  a  car- 
rier to  whom  goods  are  delivered  to  be  conveyed  to  a  purchaser,  is  not  the 
acceptance  and  receipt  of  the  purchaser  within  the  meaning  of  the  statute 
of  frauds,  as  we  shall  presently  see ;  yet  a  delivery  by  a  vendor  to  a 
carrier  of  goods  sold  is  a  sufficient  delivery  to  the  purchaser  to  enable  the 
vendor  (if  the  contract  of  sale  is  properly  authenticated,  ante,  p.  40)  to 
maintain  an  action  for  goods  sold  and  delivered.     "  It  is  a  proposition  as 
well  settled  as  any  in  the  law,  that  if  a  tradesman  orders  goods  to  be  sent 
by  a  carrier,  though  he  does  not  name  any  particular  carrier,  the  moment 
the  goods  are  delivered  to  the  carrier  it  operates  as  a  delivery  to  the  pur- 
chaser ;  the  whole  property  immediately  vests  in  him ;  he  alone  can  bring 
an  action  for  any  injury  done  to  the  goods ;  and  if  any  accident  happens 
to  the  goods  it  is  at  his  risk.     The  only  exception  to  the  purchaser's 
rights  over  the  goods  is,  that  the  vendor,  in  case  of  the  former  becoming 
insolvent,  may  stop  them  in  transitu"(i)     The  vendor,  after  he  has  once 
parted  with  the  goods  in  fulfilment  of  an  absolute  and  unconditional  con- 
tract of  sale,  and  placed  them  in  a  course  of  transmission  to  the  purchaser, 
cannot,  as  we  have  already  seen,  lawfully  retake  them  from  the  carrier 
unless  the  purchaser  becomes  bankrupt  or  insolvent  whilst  they  are  in  the 
hands  of  the  carrier,  or  unless  the  goods   have  been   sent  merely  on 
approval,  or  under  some  special  contract,  or  conditional  sale,  reserving  to 
the  vendor  certain  rights  over  the  goods.  (A:) 

The  question  as  to  what  does  and  what  does  not  constitute  a  delivery 
of  goods  sold  may  be  illustrated  and  exemplified  by  reference  to  the  cases 
defining  and  explaining  what  is  an  acceptance  and  an  actual  receipt  of 
goods  within  the  first  exception  of  the  statute  of  frauds ;  (/)  for  whenever 
there  has  been  an  acceptance  and  actual  receipt  by  the  purchaser  there 
has  been  a  complete  and  perfect  delivery  by  the  vendor. (m) 

Acceptance  and  receipt  within  the  meaning  of  the  statute  of  fraud*.— 

(g)  Curtis  ▼.  PugK,  16  Law  J.,  Q.  B.  199.  (*)  Ante,  pp.  265,  274.    WHmshurst  v.  B**«* 

Toutmin  v.  Hedky,  2  Car.  &  Kirw.  199.  8  Sc.  N.  E.  571 ;  7  M.  &  Gr.  882,  s.  c 

(A)  lb.    Parsons  v.  Sexton,  16  Law  J.,  G.  P.  (I)  Bill  v.  BametU,  9  M.  &  W.  40,  41 ;  ante, 

181.     Ormrod  v.  HtOh,  14  M.  &  W.  668.  p.  41. 

(t)  Lord  Alranley,  C.  J.,  Button  v.  Solomonson,  (m)    As  to  part  acceptance  and  receipt  im 

3  B.  St  P.  584.     Oronin  v.  Mendham,  5  M.  &  8.  ante,  pp.  41 — 13. 
191.     Alexander  v.  Gardner,  1  Sc.  185. 
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ual  and  constructive  delivery. — So  long  as  the  vendor  retains  his  right 
ien  for  the  price  over  the  whole  commodity  sold,  there  has  been  no 
fci  acceptance  and  receipt  as  the  statute  requires.  The  defendant, 
1st  on  a  visit  at  the  plaintiff's  house,  agreed  to  purchase  a  horse  of  him 
he  price  of  forty-five  guineas,  and  to  fetch  it  away  on  the  22d  of  Sep- 
ber.  The  defendant  quitted  the  house,  and  returned  again,  when  the 
ie  was  taken  out  of  the  stable  by  his  orders,  and  was  mounted,  gal- 
ad,  and  leaped  both  by  himself  and  servant ;  it  was  afterwards  cleaned 
the  latter,  and  the  defendant  gave  directions  that  a  roller  should  be 
sn  off,  and  a  fresh  one  put  on,  and  that  a  strap  should  be  put  round 
neck  of  the  animal,  which  was  consequently  done  ;  and  the  defendant 
n  asked  the  plaintiff's  son  to  keep  the  horse  another  week.  When  the 
endant  returned  again  he  found  the  horse  dead,  whereupon  he  refused 
p&y  the  price  ;  and  it  was  held  that  there  had  been  no  acceptance  and 
eipt  of  the  horse  within  the  meaning  of  the  statute  of  frauds.  "  There 
ao  evidence,"  observed  Holroyd,  J.,  "  to  show  that  the  plaintiff  had  ever 
tod  with  the  possession  or  control  of  the  horse ;  and  if  he  had  not,  he 
i  a  lien  for  the  price,  and  the  defendant  could  not  be  justified  in  taking 
>  horse  away  until  the  price  had  been  paid."  .  .  .  "  The  acts,  there- 
e,  done  on  the  20th  of  September,  could  not  be  acts  of  ownership,  for 
that  time  the  defendant  had  acquired  no  right  to  exercise  any  act  of 
nerehip."(n)  So,  where  an  oral  contract  was  made  for  the  sale  of  a 
Re  for  SO/.,  and  the  animal  was  fired  in  the  presence,  and  with  the  ap- 
>bation,  of  the  purchaser ;  and  it  was  then  agreed  that  it  should  be  kept 
the  vendor  for  twenty  days,  without  any  charge  being  made  for  the 
jp,  and  at  the  expiration  of  that  time  it  was,  by  the  defendant's  direc- 
Q8,  taken  by  the  vendor's  servant  to  Kimpton  Park,  to  be  turned  out  to 
(88  there,  and  was  there  entered,  by  the  defendant's  desire,  in  the 
\dor>s  name,  as  the  defendant  did  not  wish  it  to  be  known  that  he  kept 
acehorse  ;  it  was  held,  that  there  had  been  no  acceptance  and  receipt 
the  horse  within  the  statute  ;  that  the  horse  still  remained  in  the  pos- 
sum of  the  vendor,  and  that  he  had  not  lost  his  lien  for  the  price,  (o) 
A  where  the  defendant  ordered  the  plaintiff,  who  was  a  wheelwright,  to 
ke  him  a  waggon,  and  whilst  it  was  in  progress  of  construction,  the 
fendant  employed  and  paid  a  smith  to  furnish  and  affix  certain  iron- 
rk  thereon,  and  also  a  tilt-maker  to  put  on  a  tilt,  but  the  waggon  still 
mined  on  the  premises  of  the  plaintiff;  it  was  held,  that  as  the  acts 
led  on  as  acts  of  ownership  were  performed  before  the  waggon  was 
shed  and  capable  of  delivery,  and  die  waggon  afterwards  remained  on 
plaintiff's  premises  to  be  finished  by  him,  and  the  latter  retained  his 

Best  &  Holroyd,  Js ,  Tempest  v.  Fitzgerald,  (o)  Carter  v.  Toutsaint,  5  B.  fie  Aid.  855. 

t  Aid.  684,  685. 
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lien  upon  it  for  the  price,  there  had  been  no  acceptance  and  receipt  within 
the  meaning  of  the  statute,  (p) 

The  owner  of  a  coppice  had  given  orders  for  some  ash  trees  to  be  felled, 
and  whilst  they  were  being  cut  down,  the  defendant  came  to  the  coppice 
and  agreed  to  purchase  the  timber  at  so  much  a  foot.  The  trees  were 
marked  and  numbered,  and  the  defendant  gave  some  directions  to  the 
workmen  as  to  the  mode  in  which  they  were  to  be  cut.  The  timber  was 
subsequently  measured,  and  the  measurement  communicated  to  the  de- 
fendant, who  then  offered  to  sell  the  butts  of  the  trees,  which  he  alleged  he 
had  also  bought  of  the  plaintiff,  and  declared  it  to  be  his  intention  to  con- 
vert the  tops  into  building  stuff.  The  defendant,  however,  afterwards  re- 
fused to  remove  the  timber  and  pay  the  price,  and  it  was  held  that  there 
had  been  no  acceptance  and  receipt  of  it  by  the  defendant  within  the 
meaning  of  the  statute,  (q)  There  was  no  actual  transfer  of  the  possession 
of  the  timber,  or  any  part  thereof  and  the  vendor,  consequently,  had  not 
lost  his  right  of  lien  over  the  whole  commodity  sold. 

The  defendant  gave  a  verbal  order  to  the  agent  of  the  plaintiff  for  a 
quantity  of  goods,  at  a  stipulated  price,  to  be  paid  for  on  delivery.  On 
receiving  notice  of  the  arrival  of  the  goods  at  the  agent's  warehouse,  the 
defendant  went  there  and  ordered  a  boy,  whom  he  saw  there,  to  put  a  cer- 
tain mark  on  the  goods,  and  to  send  them  to  the  St.  Katharine's  docks. 
The  next  day  an  invoice  was  delivered  to  the  defendant,  charging  the 
articles  at  12*.  each,  and  the  defendant  then  repudiated  the  contract,  and 
refused  to  pay  the  price,  alleging  that  he  had  understood  that  the  articles 
were  to  be  12*.  a  dozen;  and  it  was  held  that  there  had  been  no  acceptance 
and  receipt  within  the  meaning  of  the  statute.  "  To  take  the  case  oat  of 
the  17th  section  of  the  act,"  observes  Parke,  B.,  "there  must  be  both  de- 
livery and  acceptance,  and  to  constitute  a  delivery,  the  possession  most 
have  been  parted  with  by  the  owner,  so  as  to  deprive  him  of  the  right  of 
lien."  ..."  The  acceptance,"  also  observes  Lord  Abinger,  to  be  effec- 
tual under  the  statute,  should  be  such  as  to  divest  the  property  in  the  goods 
out  of  the  seller.  Here  the  defendant  probably  meant  to  accept  them,  and 
to  make  Harvey  his  agent  for  shipping  them.  But  the  latter  was  at  liberty 
to  say  that  he  would  not  deliver  to  or  ship  for  the  defendant  until  the 
goods  were  paid  for.  Therefore,  for  want  of  a  delivery,  there  is  no  suffi- 
cient acceptance  of  these  goods."  (r) 

So  long  also  as  the  buyer  continues  to  have  a  right  to  object  to  the 
quantum  or  quality  of  the  goods,  there  has  been  no  acceptance  and  receipt 
within  the  meaning  of  the  statute.  (*) 

(p)  MaherUy  v.  Sheppard,  3  M.  &  Sc.  436 ;  10         (r)  Bill  y.  Banna,  9M.&W.  40,  41. 
Brag.  99,  *.  c.  (*)  Howe  ▼.  Palmer,  3  B.  &  Aid.  321.  ActM 

(?)  Smith  y.  Surman,  9  B.  &  C.  561,  577  ;  4  ▼.  Levy,4  M.  &  Sc  229. 
M.  &  B.  455,  470. 
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The  acceptance  and  receipt  of  a  carrier  or  wharfinger,  appointed 
by  the  purchaser  to  be  the  vehicle  of  transmission  to  him,  are  not  the  ac- 
ceptance and  receipt  of  the  purchaser  himself,  so  long  as  the  purchaser 
has  a  right  to  object  to  the  quantum  or  quality  of  the  goods,  and  refuses  to 
receive  them  from  the  carrier.  Thus,  where  an  oral  sale  was  made  to  the 
defendant  of  some  barley  which  was  in  the  hands  of  a  kiln-drier,  for  the 
purpose  of  being  kiln-dried,  and  the  defendant  went  to  the  kiln-drier  and 
told  him  he  had  bought  the  barley,  and  desired  him  to  see  it  measured  and 
delivered  and  put  up  properly,  and  two  or  three  days  afterwards,  the  barley 
was  sent  by  carrier  to  Derby,  and  the  invoice  was  delivered  to  the  defend- 
ant, who  requested  a  week  longer  to  pay  the  money,  which  was  allowed 
him ;  but  on  the  same  day  he  gave  notice  that  he  would  not  accept  the 
barley ;  it  was  held,  that  the  defendant's  having  directed  the  mode  of 
conveyance,  and  pointed  out  the  particular  boat,  and  employed  the  kiln- 
drier  to  look  to  its  delivery  on  board  the  boat,  did  not,  under  the  circum- 
stances, amount  to  an  acceptance  and  receipt  on  his  part.(/)  So,  where 
an  oral  order  was  given  by  the  defendant  to  the  plaintiffs  for  two  chests  of 
tea,  to  be  sent  by  the  usual  conveyance,  and  the  tea  was  shipped  on  board 
a  vessel  which  was  lost  on  the  passage,  it  was  held  that  there  was  no  ac- 
ceptance and  receipt  by  the  defendant  within  the  meaning  of  the  sta- 
tute, (w)  So,  where  a  cider  manufacturer  sent  a  quantity  of  cider  by 
carrier  to  the  defendant,  pursuant  to  an  oral  order  given  by  the  latter,  and 
the  defendant  on  its  arrival  refused  to  take  it  in,  and  caused  it  to  be 
lodged  in  an  adjoining  warehouse,  the  property  of  a  third  party,  and  no 
notice  was  ever  sent  of  the  defendant's  refusal  to  take  the  cider,  it  was 
held  that  there  had  been  no  acceptance  and  receipt  of  the  cider. (or)  But 
the  delivery  to  a  carrier  is  primd  facie  proof  of  a  delivery  to  the  purchaser 
himself,  and  of  an  actual  acceptance  and  receipt  by  him,  and  will  support 
an  action  for  goods  sold  and  delivered,  if  no  evidence  of  repudiation  or 
non-receipt  is  brought  forward,  (y) 

If  a  purchaser  sends  his  own  servant  for  goods,  and  after  they  have  been 
brought  to  him,  sends  them  back  as  not  answering  the  description,  there 
is  no  acceptance  and  receipt,  although  the  goods  may  in  point  of  fact  cor- 
respond with  the  terms  of  the  bargain,  (z)  And  the  delivery  of  the  goods 
into  the  hands  of  the  intended  purchaser,  and  the  unpacking  of  them  by 
the  latter,  is  not  sufficient,  if  it  appears  that  he  has  taken  them  and  had  them 
in  his  possession  for  no  greater  time  than  would  reasonably  suffice  for  him 
to  examine  the  quantity  and  quality  of  the  goods,  and  declare  his  approval 
or  disapproval  thereof,  and  consequent  final  acceptance  or  non-acceptance 

(0  Atiey  v.  Emery,  4M.&8-  262.  (y)  Hart  v.  Saltley,  3  Campb.  528.      Ante,  p. 

(»)  Hanson  ▼.  Armiiage,  5  B.  &,  Aid.  557 ;  1      284. 

D.  A  R.  128,  s.  c  (z)  Lord  Abinger,  C.  B.,  Johnson  y.  Dodgson, 

(*)  NicholU  ▼.  Plume,  I  C.  &  P.  272.  2  M.  &  W.  656. 
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of  the  article,  (a)  Thus,  where  the  defendant  gave  an  oral  order  for  a  bale 
of  sponge,  which  was  sent  to  him  in  the  country  by  carrier,  and  the  sponge 
was  returned,  accompanied  by  a  letter  from  the  defendant,  saying  he  had 
sent  it  back,  as  he  did  not  think  it  worth  the  price  charged,  it  was  held 
that  there  had  been  no  acceptance  and  receipt  of  the  sponge,  (b) 

The  delivery  on  the  one  side,  and  the  acceptance  and  receipt  on  the 
other,  must  clearly  appear  to  have  been  made  with  the  intention  of  trans- 
ferring the  possession  of  the  subject-matter  of  the  sale  from  the  one  to  the 
other,  and  the  purchaser  must  have  received  the  thing  sold,  and  accepted 
it  with  the  intention  of  acquiring  the   possession  thereof  as  owner.(c) 
If  a  man,  therefore,  merely  takes  the  article  on  examination  or  trial,  and 
returns  it  within  a  reasonable  period,  there  is  no  acceptance  within  the 
meaning  of  the  statute,(<ft  unless  he  keeps  it  for  an  unreasonable  space 
of  time.     And  if  a  small  quantity  of  the  article,  but  no  more  of  it  than 
was  absolutely  necessary,  has  been  used  for  the  purpose  of  testing  its 
quality  by  experiment,  such  user  does  not  constitute  an  acceptance  and 
roeeipt  of  the  entire  commodity,  (e)     By  one  of  the  printed  conditions  of  a 
sale  by  auction,  it  was  provided  that  the  highest  bidder  should  be  declared 
the  purchaser,  and  a  deposit  paid.     A  pair  of  ear-rings  was  put  up  for 
sale,  and  the  defendant  bid  for  them,  and  during  the  biddings  he  had 
them  in  his  hands  and  looked  at  them,  and  at  last,  he  being  the  highest 
bidder,  they  were  knocked  down  to  him  and  delivered  into  his  hands.    In 
a  few  minutes  he  handed  them  back  and  declined  the  purchase,  on  the 
ground  that  he  had  been  mistaken  in  the  value  of  the  stones  with  which 
they  were  set,  thinking  them  at  first  sight  to  be  rubies,  whereas  they 
turned  out  on  further  examination  to  be  garnets,  and  it  was  held,  that  in- 
asmuch  as  by  the  conditions  of  sale  the  defendant  could  have  no  right  to 
remove  the  ear-rings   until  the  deposit  was  paid,  the  mere  delivery  of 
them  into  his  hands  the  moment  he  was  declared  the  purchaser,  was  not  of 
itself  evidence  of  an  intention  to  part  entirely  with  the  possession  of  them, 
and  place  them  at  the  final  disposal  of  the  purchaser,  and  that  there  was 
not  consequently  a  complete  delivery  in  law  of  the  goods,  nor  such  an 
acceptance  and  receipt  of  them  as  were  necessary  to  satisfy  the  statute.(/) 
So,  where  a  man  entered  a  tradesman's  shop  and  selected  various  articles, 
amounting  together  to  the  price  of  70/.,  some  of  which  he  marked  with  a 
pencil,  and  others  were  cut  by  his  directions  from  piece-goods,  and  laid 
aside  for  him,  and  the  articles  were  afterwards  sent  to  his  house,  but  he 
refused  to  take  them,  it  was  held  that  there  was  no  complete  delivery  of  the 

f  «t)  Curtis  v.  PngK  16  Law  J.t  N.  S.  (Q.  B.)         (d)  Jordan  t.  Xorton,  4  M.  &  W.  155.    P** 

1 051.     /toAW  t.  ir  A**frr,  8  Jnr.  582.    Xorma*  r.  eiwal  v.  Blakt,  2  C.  &  P.  514. 
IMtY/tiM,  M  M.  ft  W.  277.  (0  Elliott  v.  Thomas,  3  M.  ft  W.  177.       _ 

(h)  K,»t  v.  If«sh**o*>  3  B.  ft  P.  233, 2*5.  if)  Phillips  w.  BistoUi,  3  D.  ft  B.  822;  2 * 

{<>)   H*w*  r.  iWmrr,  3  B.  ft  Aid.  326.  Tkomp-  ft  C.  511,  §.c 
inn  v .  ,W<t<vrofH,  3  B.  ft  0.  1. 
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>ds,  nor  any  acceptance  and  receipt  of  them  within  the  meaning  of  the 
tutelar) 

[t  has  been  held,  on  the  other  hand,  that  there  has  been  an  actual 
Dsfer  of  the  possession,  and  consequent  acceptance  and  receipt  of  the 
>ds,  and  consummation  of  the  contract  of  sale  in  the  following  cases, 
couple  of  horses  were  sold  by  a  horse-dealer  and  livery-stable  keeper, 
a  fixed  price,  and  the  purchaser  told  the  vendor,  that  as  he  had  neither 
rvant  nor  stable,  the  vendor  must  keep  the  horses  at  livery  for  him, 
lereupon  the  latter  removed  them  from  his  safe-stable  to  his  livery- 
able,  and  there  kept  them ;  and  it  was  held  that  this  amounted  to  an 
toal  delivery  of  the  horses,  that  the  vendor  had  parted  with  the  posses- 
on  of  them,  lost  his  lien  for  the  price,  and  held  the  horses  only  as  any 
flier  livery-stable  keeper  might  have  held  them.  (A)  Some  wool  was 
ought  by  the  defendant  of  the  plaintiff  at  an  agreed  price,  and  was  re- 
loved  to  the  warehouse  of  a  third  party,  where  it  was  weighed  and  packed, 
Qt  not  paid  for.  It  was  the  usual  course  for  the  wool  to  remain  at  this 
face  till  paid  for;  it  was  held,  nevertheless,  that  there  had  been  an  actual 
lelivery,  and  an  acceptance  and  regeipt  within  the  meaning  of  the  sta- 
rt&(t)  Goods  of  the  plaintiff  being  intrusted  to  the  defendant  to  sell, 
be  latter  agreed  to  buy  them  himself  at  the  invoice  price,  less  a  discount 
'  15  per  cent.,  and  afterwards  sold  the  goods  in  his  own  name  and  on  his 
*n  account,  and  in  a  written  account-current  rendered  to  the  plaintiff,  he 
ebhed  himself  with  the  price  of  the  goods  as  "  sold,"  and  it  was  held  that 
&e  jury  were  warranted  in  inferring  from  these  facts  an  actual  acceptance 
I  the  goods  by  the  defendant,  and  a  taking  possession  of  them  by  him  as 
*ner,  and  that  an  action,  consequently,  might  be  maintained  by  the 
laintiff  against  the  defendant  for  the  price  of  the  goods  as  sold  and  de- 
'**red.{k) 

The  exercise  of  acts  of  ownership  over  the  subject  matter  of  the  sale,  is 
circumstance  from  which  a  jury  may  reasonably  infer  an  actual  accept- 
oce  and  receipt  thereof.  Thus  where  a  stack  of  hay  was  sold  under  an 
*•!  contract  of  sale,  and  the  purchaser  afterwards  sold  part  of  the  stack 
>  a  third  party ;  it  was  held  that  this  was  a  circumstance  from  which 
te  jury  were  warranted  in  finding  a  delivery  of  the  haystack  on  the  part 
f  the  vendor,  and  a  consequent  acceptance  and  receipt  of  it  on  the  part 
f  the  purchaser.  (/)  Six  bags  of  hops,  parcel  of  a  larger  quantity  lying  at 
warehouse,  were  sold,  and  the  purchaser  was  told  that  he  might  receive 
km  on  applying  to  the  warehouse-keeper.  He  accordingly  went  to  the 
*tor,  had  the  hops  weighed,  and  took  away  part  of  them,  and  it  was  held 
**  there  had  been  an  actual  delivery  and  transfer  of  the  possession  of 

W  Satey  v.  Parker,  3  D.  &  R.  220;  2  B.  &  (k)  Edan  v.  Dudfield,  1  Q.  B.  302. 

•^••c.    Belcher  ▼.  Capper,  5  Sc.  N.  R.  315.  (l)  Chaplin  v.   Rogers,  1    East,  191.     Blm- 

W  Elmre  v.  Stone,  1  Taunt.  458.  kinsop  v.  Clayton,  7  Taunt.  597.     Anderson  w. 

\%)  Dodt'ey  t.  Varley,  12  Ad.  &  E.  632.  Scott,  1  Campb.  235,  u. 
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the  hops  to  the  purchaser,  (m)  But  where  the  warehouse-keeper  had  not 
expressly  attorned  to  the  purchaser,  and  the  articles  sold  were  not  trans- 
ferred in  his  books,  it  was  held  that  there  had  been  no  delivery,  although 
part  of  the  goods  had  been  re-sold  and  taken  away,  (n) 

Delivery  orders. — Dock-warrants. — The  acceptance  and  receipt  by  a 
purchaser  of  a  delivery  order  or  dock- warrant,  is  not  an  acceptance  and 
actual  receipt  of  the  goods  mentioned  or  comprised  in  such  order  or 
warrant  until  it  has  been  presented  to,  and  accepted  by,  the  warehouse- 
keeper  or  dock-keeper,  and  the  latter  has  attorned  to  the  purchaser,  and 

0 

consented  to  hold  the  goods  on  his  account.  Thus  where  a  hogshead  of 
wine,  lying  in  the  London  Docks,  was  sold  for  13/.,  and  a  delivery  order 
was  handed  to  the  purchaser  but  was  never  presented  at  the  docks  or 
recognized  by  the  dock-keeper,  it  was  held  that  the  acceptance  by  the 
purchaser  of  the  order  was  not  an  acceptance  of  the  wine,  (o)  So  where 
a  verbal  order  was  given  for  eau  de  cologne,  of  the  value  of  15/.,  which 
was  sent  from  abroad  to  the  agent  of  the  vendor,  and  warehoused  by  him 
with  a  wharfinger  and  warehouse-keeper,  who  gave  for  it  a  dock-warrant 
by  which  the  case  was  made  deliverable  to  the  agent  or  his  assignees  by 
indorsement,  and  the  agent  indorsed  and  sent  it  to  the  defendant,  who 
kept  it  for  some  months,  and  was  then  sued  for  the  price  of  the  eau  de 
cologne,  it  was  held  that  the  acceptance  and  receipt  of  the  warrant  was 
not  an  acceptance  and  actual  receipt  of  the  goods  within  the  meaning  of 
the  statute.  "  The  warrant,''  observes  Parke,  B.,  "  is  no  more  than  an  en- 
gagement by  the  wharfinger  to  deliver  to  the  consignee,  or  any  one  he 
may  appoint.  His  possession  is  that  of  the  consignee  until  an  assignment 
has  taken  place  and  the  wharfinger  has  attorned  to  the  assignee,  and 
agreed  with  him  to  hold  for  him.  Then,  and  not  till  then,  the  wharfinger 
is  the  agent  or  bailee  of  the  assignee ;  his  possession  that  of  the  assignee, 
and  then  only  is  there  a  constructive  delivery  to  him.  In  the  mean  time 
the  warrant  and  the  indorsement  of  the  warrant  is  nothing  more  than  an 
offer  to  hold  the  goods  as  the  warehouseman  of  the  assignee."  ( p) 

Before  the  order  or  warrant  has  been  presented  to,  and  accepted  by,  the 
party  to  whom  it  is  addressed,  it  may  be  countermanded  by  the  vendor 
and  the  lawful  acceptance  of  it  prevented.  The  vendor  may  still  require 
his  agent  to  keep  the  goods  in  his  own  hands,  although  by  so  doing  he 
may  expose  himself  to  an  action  on  the  part  of  the  purchaser ;  (q)  but  as 
soon  as  the  order  has  been  presented  to,  and  accepted  by,  such  agent  or 
bailee,  the  acceptance  of  the  order,  whether  made  orally  or  by  writing, 
and  whether  it  is  or  is  not  entered  in  his  books  or  filed  in  the  warehouse, 
constitutes  him  the  agent  or  trustee  of  the  purchaser,  and  binds  him  to  hold 

(m)  Wood  v.  Tassdl,  6  Q.  B.  236.  (  p)  Farina  v.  Home,  16  M.  &  W.  119;  ^ 

{n)  Tanner  v.  Scordl,  14  M.  &  W.  28.  Law  J.,  (Exch.  75). 

(o)  Bentall  v.  Burn,  6  D.   &  R.  284 ,  3  B.  &  (q)  Lackington  v.  Atherton,  7  M.  &  <ft  #0' 

C.  423,  s.  c.  8  Sc.  N.  R.  42. 
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the  goods  at  the  disposal  of  the  latter,  and  there  is  then  an  executed  de- 
livery as  much  as  if  the  goods  had  been  delivered  into  the  purchaser's 
own  hands  or  had  been  removed  to  his  warehouse  and  there  put  under 
lock  and  key.  (r)  The  bailee  of  the  goods  cannot,  as  between  himself 
and  the  purchaser  after  he  has  once  accepted  the  order,  deny  the  rights  of 
the  purchaser,  unless  the  latter  has  become  bankrupt  or  insolvent  before 
the  thing  to  be  delivered  has  been  identified  and  put  into  a  deliverable 
state,  and  the  unpaid  vendor  has  interfered  to  prevent  the  delivery,  until 
the  price  is  paid  in  the  manner  presently  mentioned.  Thus  where  a  con- 
tract was  entered  into  for  the  sale  of  twenty  sacks  of  flour  at  a  fixed 
price,  and  the  vendor  gave  to  the  purchaser  an  order  on  the  defendants 
his  wharfingers  to  deliver  to  the  purchaser  "  Twenty  sacks  of  households," 
and  the  order  was  presented  to  the  defendants  and  filed  by  them  in  the  usual 
course  of  their  business,  it  was  held,  that  by  their  acceptance  of  the  order, 
they  had  made  themselves  responsible  to  the  purchaser  for  the  delivery  to 
him  of  the  articles  specified  therein,  (s)  So  where  a  warehouseman  had 
received  an  order  from  the  vendor  of  a  specific  quantity  of  malt,  to  hold 
it  on  account  of  the  purchaser,  and  the  warehouseman  assented  to  the 
order,  and  gave  a  written  acknowledgment  to  the  purchaser  that  he  held  it 
on  his  account,  and  afterwards  refused  to  deliver  it,  on  the  ground,  that 
by  the  usage  of  trade,  the  property  in  malt  is  not  transferred  to  the  pur- 
chaser until  it  is  re-measured,  and  that  before  the  malt  was  re-measured, 
the  vendor  became  bankrupt ;  it  was  held  that  this  was  no  answer  to  the 
purchaser's  claim  against  the  warehouseman.  "Whatever  may  be  the 
rale,"  observes  Lord  Ellenborough,  "  between  buyer  and  seller,  it  is  clear 
that  the  defendant  (the  warehouseman)  cannot  say  to  the  purchaser,  the 
malt  is  not  yours,  after  acknowledging  that  he  held  it  on  his  account.  By 
doing  so,  he  attorned  to  the  purchaser,  and  I  should  entirely  upset  the 
security  of  mercantile  dealings,  were  I  now  to  suffer  him  to  contest  his 
title."  (0 

And,  although  the  goods  are  not,  at  the  time  of  the  acceptance  of  the 
order,  in  the  actual  possession  of  the  warehouseman,  yet  if  they  after- 
wards come  to  hand,  he  is  bound  to  hold  them  at  the  disposal  of  the  party 
to  whom  they  are  to  be  delivered.  Thus,  where  a  manufacturer  deposited 
goods  with  a  wharfinger  at  Stockton,  to  be  shipped  to  the  defendant's 
wharf  in  London,  and  took  the  wharfinger's  receipt,  describing  the  goods, 
and  indorsed  upon  it  an  order  upon  the  defendants  to  deliver  the  goods  on 
their  arrival  to  the  plaintiffs,  who  had  advanced  money  upon  them,  and 
the  plaintiffs  sent  the  receipt  and  the  delivery  order  to  the  defendant,  who 

(r)    Barman    v.   Andenon,    2  Campb.    242.  (*)  Gillett  r.  Hill,  2  C.  &  M.  536  ;  4  Tyr.  290, 

farina  t.  Home,  16   Law  J.,  N.  S.  Exch.  75.  8.  c.    Lackington  r.  Atherton,  8Sc.  N.  R.  42. 

Wood    r.    Tassell,    6    Q.    B.,     234.     Wood    v.  (l)  Stonard  v.  Dunkin,  2  Campb.  344.     Wood 

Mauley  t  11  Ad.  E.  35.     Dickinson  v.  Marrow,  v.  Tamil,  6  Q.  B.  236. 
14  M.  &  W.  713. 
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accepted  and  retained  possession  thereof^  stating  that  the  goods  had  not 
arrived,  but  when  they  did  they  should  be  forwarded  to  the  plaintiffs ;  it 
was  held,  that  the  defendants,  having  thus  assented  to  the  order,  ac*cl 
recognised  the  plaintiff's  title  to  the  goods,  could  not  afterwards  disp 
it,  and  that  when  the  goods  came  into  their  hands,  they  were  bound 
deliver  them  to  the  plaintiffs,  (u) 

Countermand  of  delivery  orders  and  dock- warrants. — insolvency 
of  the  purchaser. — So  long  as  possession  has  not  been  given,  and  the 
delivery  completed  under  a  delivery  order  or  dock-warrant,  the  vendor 
may,  if  the  purchaser  becomes  insolvent  before  payment,  countermand  Ae 
order  or  warrant,  although  it  has  been  accepted  by  the  person  to  whom  ix 
is  addressed,  and  require  the  latter  to  hold  the  goods  on  his,  the  vendors 
account,  as  before  the  order  was  made,  provided  the  goods  have  not  been  re- 
sold and  the  warehouse-keeper  or  bailee  has  not  attorned  to  a  solvent  sub- 
purchaser in  the  manner  presently  mentioned ;  and  this  right  on  the  part 
of  the  vendor  to  prevent  the  delivery  of  the  goods  in  case  possession  havs 
not  been  given  to  the  purchaser  prevails,  as  we  shall  presently  see,  notwith- 
standing the  goods  have  been  sold  on  credit,  and  a  day  fixed  for  delivery, 
or  the  purchaser  has  accepted  a  bill  of  exchange  or  given  his  promissory 
note  by  way  of  payment. 

Ithasbeenholden  that  possession  had  not  been  given,  and  that  the  delivery 
under  a  delivery  order  was  not  complete  so  as  to  prevent  the  vendor  from 
countermanding  his  order  by  reason  of  the  insolvency  of  the  purchaser  it* 
the  following  cases :—  Ten  tons  of  Riga  flax  were  sold  to  a  purchaser  at  1 1B/- 
per  ton,  to  be  paid  for  by  the  purchaser's  acceptance  of  a  bill  of  exchange 
at  three  months.  The  ten  tons  were  to  be  separated  from  a  larger  quantity 
lying  in  bulk  upon  a  wharf,  and  the  vendor  gave  to  the  purchaser  a  deli- 
very order  on  the  wharfinger  for  the  ten  tons,  which  order  was  accepted  by 
him  and  entered  in  his  books.     Before  the  weighing  and  separation  of  th^ 
ten  tons  from  the  bulk,  the  purchaser  became  insolvent  and  the  vendo** 
immediately  countermanded  his  delivery  order,  and  it  was  held  that  he 
had  a  right  so  to  do,  as  the  delivery  could  not  be  considered  perfect  aiK* 
complete  so  long  as  the  flax  remained  unweighed,  and  the  precise  portio*1 
to  be  delivered  under  the  order  had  not  been  ascertained  and  identified 
and  put  into  a  deliverable  state.    "  As  some  further  acts  were  to  be  done, 
observes  Lord  Ellcnborough,  "  to  regulate  the  identity,  and  (if  I  may  vl&& 
*ueh  a  phrase)  the  individuality  of  the  thing  to  be  delivered,  I  cannot  say 
lliitt  it.  was  in  a  state  fit  for  immediate  delivery,  and  that  the  order  to  d^~ 
J>v<r  entered  in  the  wharfinger's  books  operated  as  a  complete  delivery.'X-*' 
*Vo  wImtc  the  vendor,  being  possessed  of  thirty  tons  of  hemp,  lying  at  lus 
v»Jw/mmkit\  booked  in  his  name,  sold  ten  tons  thereof,  at  110/.  per  tot** 

/  a,  //////  v   <h  {(Jin,  3  M.  &  Sc.  732 ;  10  Bing.  (x)  Busk  v.  Davis,  2M.&S.  413. 


'•AA>.  »    * 
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payable  by  the  purchaser's  acceptance  at  three  months,  and  gave  the 
wharfingers  an  order  to  "  weigh  and  deliver  ten  tons  of  hemp  "  to  the  pur- 
chaser, which  order  was  presented  to  the  wharfinger,  and  accepted  by  him, 
and  entered  in  his  books,  and  ten  tons,  part  of  the  above-mentioned  thirty 
tons,  were  transferred  into  the  name  of  the  purchaser ;  but  before  the 
quantity  was  weighed  off  and  actually  separated  from  the  rest  of  the  thirty 
tons,  and  the  bill  accepted,  the  purchaser  stopped  payment,  it  was  held 
that,  as  the  weighing  and  separation  of  the  quantity  sold  from  the  mass  of 
the  commodity  necessarily  preceded  the  delivery,  the  delivery  was  not 
complete  until  that  had  been  done,  and  that  the  vendor  consequently  was 
at  liberty  to  countermand  the  delivery  order ;  (y)  and  where  fifty  tons  of 
oil  were  sold  at  a  fixed  price,  and  an  order  for  the  delivery  thereof  was 
given  to  the  purchaser,  and  forwarded  to  the  wharfinger  who  had  the 
custody  of  the  oil,  but  it  was  the  custom  of  the  trade  for  the  casks  to  be 
searched  by  the  cooper  of  the  vendor,  and  for  the  broker  of  both  parties 
to  examine  them  to  ascertain  the  foot  dirt  and  water  in  each,  with  a  view 
to  certain  allowances  in  respect  thereof,  and  then  the  casks  were  to  be 
filled  up  by  the  cooper  at  the  expense  of  the  vendor,  it  was  held  that  the 
delivery  was  not  complete  so  as  to  deprive  the  vendor  of  his  right  to 
countermand  the  delivery  order  so  long  as  these  preliminary  acts  remained 
unperformed,  {z) 

A  purchaser  agreed  to  purchase  the  "  small  parcel  of  starch  "  belonging 
to  the  vendor,  which  he  had  seen  lying  at  the  warehouse  of  a  third  party, 
at  61.  per  cwt,  to  be  paid  for  by  bill  at  two  months,  14  days  to  be  allowed 
for  delivery,  and  the  vendor  gave  a  note  to  the  purchaser  addressed  to  the 
warehousekeeper,  directing  him  to  "  weigh  and  deliver "  to  the  purchaser 
u  all  his  starch,"  which  order  was  forthwith  lodged  at  the  warehouse,  and 
a  large  portion  of  the  starch,  on  that  and  two  subsequent  days,  weighed 
and  delivered  to  the  purchaser,  and  removed  pursuant  to  the  order,  but 
the  residue  remained  unweighed  in  the  warehouse  in  the  name  and  at  the 
expense  of  the  vendor,  it  was  held  that  the  purchaser  had  no  right  to  the 
possession  of  such  residue  until  the  weighing  had  been  completed  and  the 
price  ascertained,  and  that  the  vendor  might,  notwithstanding  the  part 
delivery  of  the  starch,  upon  the  bankruptcy  of  the  purchaser,  retain  pos- 
session of  the  unweighed  residue  continuing  in  the  warehouse,  (a) 

It  has  been  held,  on  the  other  hand,  that  the  delivery  was  complete 
under  the  order,  and  the  vendor's  power  over  the  goods  entirely  gone  in 
the  following  cases.  One  hundred  and  thirty  bales  of  bacon  lying  at  a 
wharf  were  sold  and  weighed  by  the  vendor,  and  set  apart  for  the  pur- 
chaser ;  the  price  was  ascertained  to  amount  to  798/.  7*.  Sd.f  and  was  to 
be  paid  by  bill  at  two  months  ;  and  an  order  was  given  to  the  wharfinger 

(y)  ShepUy  v.  Davis,  5  Taunt.  6l7.  (a)  Uanton  v.  Meyer,  6  East,  625. 

(*).  Wallace  t.  Breeds,  13  East,  522. 
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to  deliver  the  goods  to  the  purchaser,  who  went  to  the  wharf  and  pre- 
sented the  order,  and  with  the  assent  of  the  wharfinger  took  possession  of 
them  and  weighed  the  whole,  and  took  away  part,  but  became  bankrupt 
before  he  had  removed  the  residue,  whereupon  the  vendor  countermanded 
the  delivery  order ;  and  it  was  held,  that  the  order  having  been  execute 
and  the  goods  actually  delivered  under  it  to  the  purchaser,  they  had  i 
coverably  become  the  property  of  the  latter,  and  the  vendor  had  no  more 
to  do  with  them  afterwards  than  a  perfect  stranger,  and  could  not,  conse- 
quently, countermand  the  order,  and  prevent  the  purchaser  from  taking- 
away  the  residue  remaining  in  the  hands  of  the  wharfinger,  although,  bv* 
the  custom  of  trade,  the  charges  of  warehousing  were  to  be  paid  by  tho 
wndor  for  fourteen  days  after  the  sale,  at  the  expiration  of  which  time  the y 
were  charged  in  the  wharfinger's  books  to  the  purchaser.(ft) 

A  specified  quantity  of  oats  in  a  particular  bin  in  a  warehouse,  was  sold 
by  Turner  and  Co.,  who  gave  to  the  purchaser  the  following  deliYery 
order,  addressed  to   the  warehouse-keeper:    "Deliver  Mr.   J.  Mareden, 
l,0mi8J|  bushels  of  oats,  bin  40,  O.  W.,  and  you  will  please  weigh  them* 
over*  and  charge  us  the  expense."     The  warehouse-keeper  entered  thi« 
order  in  his  book,  and  two  days  afterwards,  the  oats  being  again  sold,  li« 
received  the  following  delivery  order  from  Marsden :  "  Deliver  Messrs* 
Kwanwiek  and  Hall,  1,0*28^4  bushels,  in  bin  40,  O.  Warehouse,  and  let 
them  be  tcei</he<i  orery  and  send  a  note  up :  I  will  see  it  paid."    Thi^ 
last  order  was  likewise  entered  by  the  warehouse-keeper  in  his  books* 
ami  the  oats  were  transferred  into  the  names  of  Swanwick  and  Hall,  th^ 
last  purehasers,  but  before  they  were  manually  delivered  to  them,  and 
Wfore  any  weighing  had  taken  place,  Marsden,  their  immediate  vendo*» 
Woame  insolvent*  and  Turner  and  Co.,  the  original  vendors,  gave  tk^ 
warehouse-keeper  notice  not  to  part  with  the  oats,  and  subsequently  in" 
duced  hitu,  on  tender  of  an  indemnity,  to  give  them  up  to  them.    I* 
appeared  that  the  price  had  been  ascertained  and  fixed  at  the  period  o* 
each  sale*  that  the  last  purchasers*  Swanwick  and  Hall,  had  paid  tla^ 
price  to  Marsden*  their  vendor;  that  there  were  no  other  oats  in  bin  40* 
Wxivlcs  the  oats  in  question,  and  that  the  weighing  mentioned  in  tfc*^ 
order  was  uot  usual!}  performed  before  the  tune  of  manual  delivery,  whe*1 
th;-  gtiiiu  was  weighed,  to  ascertain  any  loss  of  quantity  for  the  wtisfactkr** 
<»/  thi>  pur\-h<.i*xr%  and  it  was  held  that  the  delivery  was  complete  by  tt*e 
trausier  in   the  books  of  the  warehouse-keeper*  and  that  the  latter  w&* 
responsible  to  Swauwtek  aud  Hall*  for  having  ported  with  the  possession 
of  tho  goods  10  lu'.uer  and  Co..  the  original  vendors*.! c) 

Tlie  wo»£:\r»t£>  *»5  w»Il  be  observed,  was  noc  neeessinr  in  this  case,  :Co* 
ihv  purvos.*  ol  dsoertalTrng  either  tlio  p&icj*  or  the  intsriTT  of  the  thix*8 
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sold.  The  contract  was  for  the  sale  of  the  contents  of  a  particular  bin  at 
%  fixed  price,  the  vendor  undertaking  that  such  contents  amounted  to 
l>028£y  bushels.  The  case,  therefore,  is  distinguishable  from  the  previous 
:ases  of  Busk  v.  Davis,  Simmons  v.  Swift,  and  Hanson  v.  Meyer, (d) 
where  it  was  held,  that  the  delivery  was  not  complete,  and  that  the  con- 
bract  was  not  executed  until  the  weighing  had  been  accomplished.  It 
must  be  observed,  also,  that  the  rights  of  a  solvent  sub-purchaser  had  in- 
tervened, and  that  the  original  vendors,  by  giving  the  original  delivery 
order  to  Marsden,  had  enabled  the  latter  to  resell  them  to  Swan  wick  and 
Hall,  who  had  procured  the  attornment  of  the  warehouse-keeper  in  their 
favour  before  the  original  order  had  been  countermanded.  (Post,  pp.  297 
—299.) 

Shares  and  undivided  quantities  sold  as  such. — If  the  vendor  himself  is 
possessed  only  of  an  undivided  share  or  quantity  of  a  commodity,  such  as 
J  part  of  a  particular  pipe  of  wine,  or  cistern  of  oil,  or  the  half  of  a  spe- 
cific cargo  of  sugar  in  the  hands  of  other  part  owners,  or  of  a  common 
bailee,  and  he  sells  his  share  and  interest  as  an  undivided  quantity,  just 
as  he  possesses  it,  and  gives  the  purchaser  credit  for  the  payment  of  the 
price,  he  cannot,  if  the  latter  becomes  bankrupt  before  payment,  annul  the 
Bale  and  prevent  him  from  obtaining  a  division .  of  the  commodity  and 
receiving  separate  possession  of  his  share.  Dutton  and  Bancroft,  oil  mer- 
chants of  Liverpool,  bought  an  entire  cistern  of  oil,  containing  40  tons, 
from  J.  &  J.  Freme,  and  received  from  them  the  key  of  the  cistern. 
Having  then  the  oil  in  their  own  custody  and  possession  they  sold  an  un- 
divided quantity  of  ten  tons  to  J.  and  L.  Frost,  who  again  sold  to  one 
Townsend,  and  received  his  acceptance  at  four  months  for  the  price, 
amounting  to  390/.  The  day  of  the  sale  Townsend  received  from  the 
Frosts  the  following  delivery  order,  addressed  to  Dutton  and  Bancroft : 
"  Please  to  deliver  to  the  bearer,  Mr.  John  Townsend,  10  tons  Greenland 
whale  oil  we  purchased  from  you  8th  of  November  last."  This  order  was 
signed  by  the  Frosts  and  taken  and  presented  by  Townsend  to  Dutton 
and  Bancroft,  who  had  the  oil  in  the  cistern  in  the  same  state  as  they  had 
originally  bought  it  from  the  Fremes.  Dutton  and  Bancroft  accepted  the 
order,  and  indorsed  their  acceptance  on  the  back  of  it,  but  before  the  10 
tons  were  taken  out  of  the  bulk  in  the  cistern,  and  before  the  bill  accepted 
by  Townsend  for  the  price  became  due,  Townsend  became  bankrupt,  and 
his  assignees  demanded  the  oil  of  Dutton  and  Bancroft,  who  refused  to 
deliver  it,  and  it  was  held  that  the  assignees  were  entitled  to  maintain  an 
action  of  trover  against  them  for  the  oil,  although  it  had  not  been  sepa- 
rated from  the  bulk  at  the  time  of  the  bankructcy.  (e)  The  court  seems  to 
have  thought,  in  this  case,  that  as  the  oil  had  never  been  in  the  actual 


I: 


d)  Ante,  pp.  292,  293.  614.    Jenkyns  v.  Utborne,  7  M.  &  Gr.  678  ;  13 

e)  WhiUkoiue  v.  Frost,  Dutton,  Ac,  12  East,      Law  J.,  N.  S.  (C  P.)  201. 
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possession  of  the  Frosts,  and  they  had  only  assigned  a  right  to  it  in  the 
hands  of  the  common  bailees,  which  had  before  been  assigned  to  them, 
they  could  not  revoke  the  order  or  authority  to  deliver  possession  to  their 
purchaser  after  it  had  been  accepted  by  Dutton  and  Bancroft,  although 
the  oil  had  not  been  measured  offr  and  the  particular  10  tons  to  be  de- 
livered ascertained  and  identified  at  the  time  of  the  bankruptcy.     "  Tht 
effect  of  the  order,*1  observes  Bayley,  J.,  "was,   to   direct  Dutton   an< 
Bancroft  to  consider,  as  the  property  of  Townsend,  the  10  tons  in  thefc. 
possession,  which  before  was  considered  as  the  property  of  the 
and  by  the  acceptance  of  that  order  Dutton  and  Bancroft  admitted  thj 
they  held  the  10  tons  for  Townsend,  as  his  property,  and  he  had  a  rig] 
to  go  and  take  it  without  the  interference  of  the  Frosts."     "The  oil,"  furthc 
observes  Le  Blanc,  J.,  in  commenting  upon  this  case,  "  was  sold  speciJ 
cally  as  an  undivided  quantity."     The  Frosts  had  only  a  right  to,  arrrad 
"  only  pretended  to  sell,  an  undivided  quantity,"  (/)  and  they  had  do^^e 
all  that  could  be  done  as  between  themselves  and  the  purchaser  of  th^sir 
share  and  interest  to  make  the  sale  complete.     They  had  not  undertake  «n 
to  put  the  purchaser  into  separate  possession  of  the  share  of  the  oil  so»1d, 
the  oil  never  having  been  in  their  possession  or  custody.     By  the  assipagn. 
ment  of  all  the  right,  and  interest,  and  power,  over  the  undivided  quantity 
which  they  themselves  possessed,  the  transfer  was  complete  on  their  pa^rts, 
nothing  more  remained  to  be  done  by  them  to  perfect  the  sale  and  A  li- 
very, and  therefore  it  was  held  that  they  had  no  right  to  interfere  as    1e« 
tween  their  bankrupt  purchaser  and  the  holders  of  the  oil. 

Strong  doubts  have  been  expressed  as  to  the  right  to  maintain  trover  for 
an  undivided  quantity  of  a  liquid,  (g) 

If  the  warehouseman  be  himself  the  vendor,  or  the  vendor  is  his  own 
warehouseman,  and  gives  to  the  purchaser  a  delivery  order,  or  an  acknow- 
ledgment that  he  holds  the  goods  on  account  of,  or  to  the  order  o£    dre 
latter,  he  has  a  right  to  revoke  the  order  and  retain  possession  of  the  goods 
in  case  of  the  insolvency  of  the  purchaser  before  actual  payment. so  long 
as  the  delivery  order  remains  in  the  hands  of  the  latter,  and  the  goods 
have  not  been  resold,  and  the  rights  of  third  parties  do  not  intervene,  (h ) 
But  if  the  goods  have  been  re-sold,  and  the  second  purchaser  has  received 
from  his  immediate  vendor,  the  first  purchaser,  a  delivery  order  addressed 
to  the  original  vendor,  which  has  been  accepted  by  the  latter,  the  original 
vendor  cannot^  after  he  has  thus  attorned  to  such  second  purchaser,  refuse 
to  deliver  the  goods  to  such  second  purchaser,  pursuant  to  his  acceptance, 

(J)  Le  Blanc,  J.,  Busk  v.  Davis,  2  M.  &  S.  413.  guished  from  the  mass  I  know  not ;  but  that  esse 

(g)  "  It  has  been  held,"  observes  Mansfield,  C.  stands  quite  on  its  own  bottom.     It  is  unlike  otitf 

J.,  in  reference  to  this  case,  "  that  trover  will  lie  cases.     Austin  v.    Craven,  4  Taunt.  648.     n*™ 

for  a  specific  quantity  of  a  liquid  mixed  with  a  cer-  v.  With,  5  Taunt  176.  ^ 

tain  other  quantity  of  the  same  liquid  without  its  (h)  Torcnio/  v.  Crump,  4  Ad.  &  E.  58;  5-*1, 

'  ever  having  been  separated  ;  how  it  is  to  be  distin-  &  M.  606,  a.  c. 
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Ithough  the  first  purchaser  to  whom  he  sold  becomes  bankrupt  before 
Lelivery  and  before  payment  of  the  price.  (/) 

Intervention  of  the  rights  of  sub-purchasers. — Whenever,  indeed,  the 
goods  have  been  re-sold  upon  the  credit  of  a  delivery  order  or  dock- war- 
rant, emanating  from  the  original  vendor,  and  accepted  by  the  warehouse- 
keeper  or  bailee  of  the  goods,  and  the  sub-purchaser  has  presented  this 
order,  or  a  fresh  order  from  his  immediate  vendor,  the  first  purchaser,  to 
the  warehouse-keeper  or  bailee,  and  obtained  an  acceptance  thereof  in  his 
favour,  the  original  vendor's  right  to  stop  the  goods  by  reason  of  their  not 
having  been  weighed  or  measured  over  at  the  time  of  the  bankruptcy  of 
the  original  purchaser  appears  to  be  gone.     On  the  26th  Septr.,  Raikes 
And  Co.  sold  100  casks  of  tallow,  lying  at  a  wharf,  to  Moberly  and  Bell, 
at  41*.  per  cwt.,  to  be  paid  for  in  cash,  14  days  allowed  for  delivery." 
The   same  day  they  gave  a  written  order,  on  the  wharfinger's  directing 
them,  "  to  weigh,  deliver,  transfer,  or  re-house,  the  tallow,"  to  Moberly  and 
Bell.    Moberly  and  Bell  resold  the  tallow  on  the  same  day  to  J.  and  B. 
Hawes,  at  40*.  per  cwt.,  and  gave  them  an  order  on  the  wharfingers  similar 
*°  the  one  they  had  themselves  received  from  Raikes  and  Co.     These 
wveial  orders  were  presented  to  and  accepted  by  the  wharfingers,  and  the 
following  transfer  note,  signed  by  them,  was  transmitted  to  the  Hawes's : 
^tcssrs.  J.  &  B.  Hawes,  we  have  this  day  transferred  to  your  account,  by 
?ir^ae  of  an  order  from  Moberly  and  Bell,  100  casks  of  tallow,  ex  Matilda, 
mH%.  charges  from  Oct.  10th."     On  receipt  of  this  note  the  Hawes's  gave 
*^ix  acceptance  to  Moberly  and  Bell  for  2,880/.,  the  ascertained  price  of 
^    tallow,  and  duly  paid  the  amount  when  the  bill  became  due.     On  the 
H*-li  of  October  Moberly  and  Bell  became  insolvent,  never  having  paid 
&>*"     the  tallow,  and  Raikes  and  Co.  consequently  gave  the  wharfingers 
notice  not  to  deliver  it.     The  tallow  was  then  demanded  by  the  Hawes's, 
aacl  delivery  of  the  possession  thereof  being  refused  by  the  wharfingers  an 
action  of  trover  was  brought  against  them.     The  tallow  had  never  been 
weighed  over  to  Moberly  and  Bell  pursuant  to  the  order,  and  it  was  con- 
tended, therefore,  that  the  delivery  to  them  had  never  been  completed,  and 
that  Raikes  and  Co.,  the  original  vendors,  had  a  right  to  countermand  the 
delivery  order ;  but  the  court  held,  that  whatever  their  rights  might  be  as 
between  themselves  and  Moberly  and  Bell,  they  had  no  right  to  interfere 
after  the  wharfingers  acting  upon  the  orders  that  had  been  given,  had 
^med  to  a  solvent  sub-purchaser ;  that  the  Hawes's  had  acquired  a  law- 
"U  title  to  the  oil  as  against  the  wharfingers,  and  that  Raikes  and  Co., 
who  had  been  instrumental  in  the  creation  of  that  title,  had  lost  all  power 
^d  control  over  the  oil,  and  could  not  then  countermand  their  original 
delivery  order.     "  Raikes  and  Co.,"  observes  Bailey,  J.,    "  might   have 

,  ft*>  &awes  v.  WaUon,  2  B.  &  C.  542.     White-      1  Stark.  447. 
***  v.  Fnit,  12  East,  613.  Green,  v.  Baythorne, 
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stopped  the  goods  as  against  Moberly  and  Bell,  but  their  right  so  to  do 
was  gone  when  the  interest  of  a  third  party  intervened.     ...     If  the 
question  arises  not  between  the  original  vendor  and  the  original  vendee, 
but  between  the  original  vendor  and  a  purchaser  from  the  vendee,  that 
purchaser  having  paid  the  full  price  for  the  goods,  what  is  the  justice,  and 
honesty,  and  equity  of  the  case  ?     The  honesty  is,  that  the  vendee  who 
has  paid  the  price  shall  be  entitled  to  have  the  possession  of  the  goods.  ^ 
When  Raikes  and  Co.  signed  a  delivery  order  to  transfer,  weigh,  an 
deliver,  that,  according  to  the  settled  course  and  usage  of  trade,  enable 
Moberly  and  Bell  to  re-sell  the  goods ;  and  there  are  many  cases,  one  o£r 
which  I  have  already  mentioned,(A;)  which  decide,  that  if  the  first  vendor 
does  any  act  which  can  be  considered  as  sanctioning  the  sale  by  hi' 
vendee,  that  destroys  all  right  to  stop  in  transitu  "(I) 

But  if  the  original  vendor  has  given  his  immediate  purchaser,  the  su 
vendor,  no  delivery  order  or  dock-warrant,  and  has  not  furnished  him  wi 
any  evidence  of  title,  or  in  any  way  been  a  party  to  the  sub-sale,  he  has         a 
right  to  retain  possession  of  the  goods  as  against  the  sub-purchaser,  (t^^m) 
Whenever  the  vendor  has  given  no  documentary  evidence  of  title  whi^a^h 
has  enabled  his  immediate  vendee  to  re-sell  and  obtain  an  attornment  ^mjn 
the  part  of  the  warehouse-keeper  or  bailee  in  favour  of  a  second  purchas  ^mr, 
and  has  not  in  any  way  made  himself  a  party  to  the  re-sale,  a  second 
chaser  cannot  stand  in  any  better  situation  than  his  immediate  vendor, 
first  purchaser,  and  cannot  acquire  any  larger  or  better  rights  as  agaizKist 
the  original  vendor  than  those  that  were  possessed  by  the  party  throo^gh 
whom  he  derives  his  title.     And  in  all  other  cases,  whether  a  delivery  or^fier 
has  or  has  not  been  given,  the  vendor  is  entitled,  in  case  the  purchaser  "fce- 
oomes  bankrupt  or  insolvent  before  he  has  got  possession  of  the  goods.  ^  to 
refuse  to  deliver  them,  according  to  his  contract,  until  he  receives,  ox*  is 
tendered  or  offered  a  cash  payment.     If  he  has  sold  the  goods  on  ere*  dit, 
and  agreed  to  deliver  them  forthwith ;  or  if  the  purchaser  has,  by  way  of 
payment,  accepted  a  bill  of  exchange,  drawn  upon  him  by  the  vendor^  or 
given  his  promissory  note  for  the  price,  the  law  will  not,  when  the  credit 
of  the  purchaser  has  been  annihilated  by  insolvency,  and  the  secuaxity 
given  for  the  payment  of  the  price  will,  in  all  probability,  fail,  hold  hiin  to 
the  strict  performance  of  his  contract  with  regard  to  the  delivery,    to** 
authorizes  him,  under  such  circumstances,  to  recall  the  credit  and  mate 
the  acts  of  payment  and  delivery  concurrent. 

Whenever  the  vendor  has  given  the  purchaser  the  actual  possession  of 
the  goods,  in  fulfilment  of  the  contract  of  sale,  all  his  rights  over  them  are 
of  course  completely  gone,  and  he  cannot  re-take  them.     Thus,  where  the 

(h)  Stovdd  v.  Hughes,  14  East,  316.  Sothem,  9  Ad.  &  E.  901 ;  1  P.  &  D.  650,  *  c 

(I)  Haves  v.  Watson,  4D.&R.  26,  27.     Oos-     Green  v.  Haythome,  1  Stark.  447. 
ling  v.  Birnie,  5  M.  &  P.  160.     Swanwick  v.         (in)  Craven  v.  Ryder,  6  Taunt  483. 
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rvraer  of  a  quantity  of  timber  which  had  been  felled,  entered  into  the  fol- 
owing  contract  of  sale  : — "  Bargained  and  sold  Mr.  George  Jenkins,  all 
he  ash  at  Garmelow,  at  the  price  per  foot  cube,  say  1*.  7\d.  Payment  on 
>r  "before  the  29th  September,  1834.  The  above  George  Jenkins  to  have 
>owcr  to  convert  on  the  land ;"  and  six  or  eight  of  the  trees  were  mea- 
sured, and  taken  away  by  Jenkins,  and  the  remainder  marked  and  mea- 
sured, the  number  of  cubic  feet  in  each  tree  being  ascertained,  but  the 
xrtal  contents  not  summed  up  ;  and  before  the  bulk  of  them  was  carried 
*wa.y,  Jenkins  became  insolvent,  whereupon  the  vendor  went  and  took 
possession  of  the  residue  of  the  timber,  it  was  held  that  he  had  no  right  to 
do  so.  "  It  appears  to  me,"  observes  Tindal,  C.  J.,  "  that  the  delivery  of 
the  timber  to  the  purchaser  was,  under  the  circumstances,  complete. 
When  I  find  that  the  trees  were  marked  and  measured,  and  the  length  and 
girth  of  the  several  trees  having  been  taken  by  the  servants  of  the  vendor, 
and  by  Jenkins  the  purchaser,  the  cubic  feet  were  then  taken,  and  the 
figures  put  down  on  paper,  it  seems  to  me  that  there  was  a  perfect 
measurement  and  ascertainment  of  the  price ;  the  mere  omission  to  add 
op  "the  contents  is  too  trifling  an  incident  to  warrant  us  in  holding  that 
Miy^tJiing  remained  to  be  done  for  the  completion  of  the  contract.  .  The 
m*^xference  of  the  vendor,  therefore,  came  too  late.(n) 

The  contract,  however,  is  not  dissolved  by  the  bankruptcy,  nor  is  the 
Ye*x«ior  released  from  his  obligation  to  do  all  that  he  has  contracted  to  do 
to  ^xiable  the  bankrupt  or  his  assignees  ((post,  ch.  24)  to  obtain  possession 
°f    tie  subject  matter  of  the  sale  on  payment  of  the  price.     Thus,  where 
«*©    vendor  sold  2,000  quarters  of  linseed,  and  agreed  to  ship  them  on 
^^rd  a  vessel,  to  be  chartered  and  sent  out  by  the  purchaser,  and  bills  of 
lading  were  to  be  made  out  to  the  order  of  the  vendor,  so  as  to  preserve 
l*1^    control  over  the  cargo  and  his  lien  for  the  price,  and  the  price  was  to 
^   paid  in  ready  money  on  receipt  of  the  invoice  and  bills  of  lading  in 
^°^idon,  and  the  vessel  was  chartered  and  sent  out  for  the  linseed,  it  was 
h^lcl  (Lord  Abinger  dissentiente)  that  the  vendor  was  not  released,  by  the 
"***.kruptcy  of  the  purchaser,  from  his  obligation  to  ship  the  cargo  on 
k^jd,  as  he  would  not,  by  so  doing,  place  it  in  the  possession,  or  under 
"*^    power  or  control  of  the  bankrupt  or  his  assignees,  (o)     It  seems  to 
follow,  therefore,  from  this  case,  that  if  the  vendor  has  agreed  to  place  the 
goods  in  a  course  of  transmission  to  the  purchaser — if  he  has  agreed  to 
^"Od  them  by  a  carrier  to  a  distant  spot,  there  to  be  delivered  to  the  pur- 
chaser— he  must  fulfil  his  contract  in  that  behalf,  and  send  the  goods  to 
*k^  appointed  place,  although  he  may  prevent  their   coming   into   the 
manuaJ  possession  of  the  bankrupt  or  his  assignees  by  giving  the  carrier 
n°tice  of  his  intention  to  stop  them  in  transitu,  in  the  manner  presently 

n  (*)  Tamley  v.  Turner,  2  Sc.  241  ;  2  Bing.  N.      Manion  v.  Moore,  7  T.  R.  71. 

l5,  a.  c.    Stovehl  v.  Hwjka,  14  East,  308.         (o)  Gibson  ▼.  Carrtdkers,  8  M.  A  W.  821. 


800 


SALE   AND    DELIVERY   OF  CHATTELS. 


[CHAP.  VI. 


mentioned.     Lord  Abinger,  however,  was  of  opinion  that  the  vendor  w; 
discharged,  by  the  bankruptcy  of  the  purchaser,  from  his  obligation  to  for- 
ward the  goods  at  all,  and  that  he  was  not  bound  to  deliver  them  to 
carrier  and  run  the  risk  of  the  refusal  of  the  assignees  to  take  and  pay 
them  on  their  arrival. 

Stoppage  */*  transitu. — Delivery  to  carriers.—  Although  the  delivery 
goods  to  a  carrier  to  be  conveyed  to  a  purchaser  in  fulfilment  of  a  contrao£ 
of  sale  is,  as  we  have  before  seen,  in  ordinary  cases,  a  delivery  to  the  pur- 
chaser, so  that  the  vendor  has  thenceforth  no  power  or  control  over  the 
goods,  and  cannot  lawfully  demand  them  back  from  the  carrier  or  inter*- 
cept  the  delivery ;  (/>)  yet,  if  the  purchaser  becomes  bankrupt  or  insolvent; 
before  payment  of  the  price,  the  vendor  is  entitled,  so  long  as  the  goods 
are  in  transitu,  and  have  not  reached  their  final  destination  or  come  into 
the  manual  possession  of  the  purchaser,  or  that  of  any  other  party  whom 
he  may  have  appointed  his  agent  finally  to  take  possession  of  and  keep 
the  goods  for  him,  to  re-take  them  and  put  himself  into  the  same  situation 
as  if  he  had  never  parted  with  the  actual  possession  of  them,  (q)    And 
this  right  of  the  vendor  is  not  defeated  or  destroyed  by  part  payment  of 
the  purchase-money,  or  by  the  acceptance  of  a  bill  of  exchange,  or  the 
grant  of  a  promissory  note  for  the  whole  or  part  of  the  price,  (r)     But  h  i* 
strictly  confined  to  the  unpaid  vendor  of  goods  sold,  (s)  and  does  not 
extend  to  persons  who  have  forwarded  goods  to  a  creditor  by  way  of  pay- 
ment, or  in  satisfaction  and  discharge  of  a  debt  due  to  the  consignee. (/) 

What  is  a  transit  us  or  state  of  passage. — Goods  delivered  to  a  carrier 
to  bo  conveyed  from  a  vendor  to  a  purchaser  are  held  to  be  in  transitu  ; 
although  they  may  have  been  consigned  to  a  earner  specially  appointed 
by  the  purchaser  to  receive  them,  or  may  be  under  the  charge  of  a  general 
forwarding  agent  of  the  purchaser,  or  in  the  hands  of  a  packer  or  wharf- 
inger, or  inn-keeper,  or  any  other  middleman  forming  a  mere  link  in  the 
chain  of  communication  and  transmission  from  the  buver  to  the  seller  ; 
and  the  transitu*  continues  into  whatever  hands  they  may  happen  to  fall* 
until  they  have  reached  their  destination,  or  have  been  actually  delivered 
to  the  consignee,  or  his  agent  for  custody,  although  the  goods  may  ha«^ 
boon  shipped  and  the  prior  carriage  and  wharfage  dues  paid  by  tb^ 
gvneral  slapping  agent    of  the  purchaser,  im)      But   goods  are  not 

W*  v.  fotf&r.  TV.*  tfr.  S>2 

<y)    $+:*     V.     f'WAVR.    t     At*      245.    2*9.        TA* 

>A.  <X    XV.  «$-34t.     H*st  «.   fW»*6<,\  I  &*p. 
WA     .Vvfi-,;  *.  t'uud.  2  hV  *** 

m+  tt aaj*v*  *.  Ul%  T  T.  K.4V.V  J*nt. 
H"i>*.#%$  fca»t.  94.  y*-v  v.  ^««(i»%  I  Dtia*.  * 
lid.  ttccv.  v\  ^4.  *■•*•* «  *  r>./**i //*/*.  o  V.  -\  S. 
*W  Af..w  v  »..*v/»v*.  2  Or.  *  M.'oli  KdiMnls 
u.  £>***,.  >  M.  &  W.  37J.  la  &*,(««*  v.  fVi*'?. 
k  U  -X  A\i.  yi$*  tbv  \vihlsn: '*  a^eut  hud  revived 
J.  ^cvtfuawrv  ttvlv  fivf  lav    price.'  usd    iudwrwd  U* 


and  got  it  discounted  at  hi*  bankers  and  ma3* 
awar  with,  the  mooer :  there  bad  been,  thereto**" » 
an  artaol  pajmenk  t»  ike  vendor,  and  the  bo**** 
ew»e«{ittfndT.  had  Io*t  hi»  &b  for  the  price. 

U)  £•»*  ▼.  Pm.  1  East  4. 

tf  >    V<rt*4  x.  J<w«UT  4  Caatpbc  31,  5M.fc»- 

(•)  &*t*r  t.  U  r«nri,  a  Sc  146;  2  Knjr-  N- 
S.  $1.     Ovmfcra  r.  Ead*.  2  D.  &  B.  2S8;  1  *£ 

*  (\  151.  *  c.     Burtntm  x.  /WweVxdWr,  1  H-  * 
F.  3T  J ;  4  £fa;*>  57*.  *  e-     Edminb  r.  Brr^er* 
2I.*f.  373w    *S»4*  t.  G**,  1  Cai 
WbMmd  ^  Jutfmm,  *  M.  £  W.  $18. 
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transitu  when  they  ore  journeying  in  the  purchaser's  own  cart  or  carriage, 
under  the  custody  or  care  of  his  own  servant  or  agent.     If,  for  example, 
the  purchaser  sends  his  own  servant  with  a  horse  or  cart  to  receive  the 
goods,  the  delivery  to  the  servant  is  a  delivery  to  the  master,  and  the  pos- 
session of  the  servant  is  the  master's  own  possession,  and  the  goods  cannot 
consequently  be  re-taken  by  the  vendor.     But  if  the  purchaser  hires  the 
cart  or  carriage  and  servant  of  some  third  party  for  the  mere  purpose  of 
transporting  the  goods,  they  are  in  a  state  of  transitus  and  may  be  stopped 
by  the  unpaid  vendor  at  any  time  before  they  reach  the  hands  of  the 
purchaser.     If  the  purchaser  charters  and  despatches  a  vessel  to  a  distant 
port  to  receive  the  goods,  and  they  are  put  on  board,  the  fact  of  their 
being  in  transitu  will  depend  upon  the  character  in  which  the  master  or 
commander  receives  them.     If  the  charter  party  amounts,  as  it  generally 
does,  merely  to  a  contract  for  the  carriage  of  merchandize,  the  captain 
having  the  general  control  and  management  of  the  vessel,  and  continuing 
the  servant  of  the  shipowners  the  goods  will  be  received  by  him  in   the 
character  of  a  carrier  (post,  ch.  10)  and  will  be  in  transitu.     But  if  the 
charter  party  amounts  to  a  demise  or  bailment  of  the  ship,  the  charterer 
becoming  the  temporary  owner,  and  the  master  or  commander  his  servant 
or  agent,  the  delivery  of  the  goods  on  board  will  be  a  delivery  to  the 
charterer  or  purchaser,  and  the  possession  of  the  master  his  possession,  and 
the  vendor  will  have  no  right  to  retake  them,  (a?)     Where  goods  shipped  on 
hoard  a  vessel  were  to  be  delivered  to  the  purchaser  "  in  the  port  of 
London,"  and  the  vessel  arrived  at  her  moorings  in  the  river  Thames,  and 
the  goods  were  put  into  the  lighters  of  a  wharfinger  employed  and  paid  by 
the  defendant,  to  be  conveyed  to  the  defendant's  wharfs  it  was  held  that 
the  transitus  was  not  determined,  (y)     Neither  is  the  transitus  determined 
ty  the  actual  arrival  of  the  goods  in  boats  or  lighters   alongside  the 
P,ffchaser's  wharf,  if  the  boats  and  lighters  are  used  merely  as  the  vehicle 
of  conveyance,  and  not  as  places  of  deposit  and  ultimate  reception.  (*) 
The  transitus  is  not  determined  merely  by  the  arrival  of  the  goods  at  the 
place  of  destination,  but  is  deemed  to  continue  until  they  have  come  into 
the  actual  possession  of  the  purchaser.     If,  therefore,  they  are   in  the 
hands  0f  custom  house  officers  at  the  port  of  destination,  or  are  placed  in 
quaiantine,  the  transitus  is  not  determined  and  the  right  of  stoppage  is 
not  taken  away,  (a) 

Goods  in  the  hands  of  the  vendor's  own  agents. — If  the  goods  are  not 
^dressed  directly  to  the  consignee  but  to  the  vendor's  own  agent  at  the 
place  0f  destination,  accompanied  by  an  order  directing  him  to  deliver 

(M  ~&otUi*gk  v.  Inglis,  3  Bast,  396, 397,  post,  (a)  Norihey  ▼.   Field,  2  Esp.  614.    Nix  v. 

^hPimik.  Olive,  Abbott  on  Shipping,  489, 490.    Robinson  v. 

)*)  **<*<hon,  v.  Nichol,  7  Sc  577 ;  5  Bing.  N.  S.  Dryborough,  1  Esp.  244.    Hoist  v.    PownaU,  2 

v  g  °*-uw*hay  v.  Eades,  2  D.  &  R.  288.    Tucker  Esp  239. 
*  M***I>kerfr  1  M.  &  P.  378 ;  4  Bin*.  516,  s.  c. 
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them  to  the  purchaser,  the  goods  continue  in  the  constructive  possession 
of  the  vendor  until  they  have  been  actually  handed  over  to  the  purchase*^ 
or  until  the  vendor's  agent  has  attorned  to  the  latter  and  agreed  to  holc^ 
the  goods  on  his  account,  and  subject  to  his  orders  as  previously  mex*_ 
tioned.  (b)     If  the  goods  are  consigned  to  the  vendor's   wharfinger    or 
shipping  agent,  and  the  vendor  sends  to  the  purchaser  a  bill  of  lading,  o^- 
a  delivery  order,  or  dock-warrant,  making' the  goods  deliverable  to  the 
indorsee  of  the  bill  of  lading,  or  the  holder  of  the  order  or  warrant,  ta^ 
delivery  may  be  stopped  by  the  unpaid  vendor,  so  long  as  the  bill 
lading  has  not  been  indorsed  in  the  manner  presently  mentioned,  or  tk< 
order  or  warrant  accepted  by  the  wharfinger  or  shipping  agent  or  oth&: 
bailee  holding  the  goods  on  account  of  the  vendor;  but  the  bill  of  lading 
having  been  indorsed,  or  the  order  or  warrant  accepted,  there  is  then 
alteration  of  the  possession,  and  the  vendor's  rights  over  the  goods 
gone,  (c) 

Goods  in  the  hands  of  forwarding  agents  of  the  purchaser  (as  di&— 
tinguished  from  agents  for  custody,  post,  p.  303)  are,  as  previously  men.— 
tioned,  in  transitu,  and  may  be  stopped  by  the  unpaid  vendor.  Thus* 
where  the  vendor  had  received  an  order  for  merchandise,  to  be  sent  t*o 
Lisbon,  and  had  delivered  the  goods  to  the  general  forwarding  agents  o* 
the  purchasers  at  their  warehouse  in  Manchester,  and  before  they  wero 
sent  out  the  principal  became  insolvent,  it  was  held  that  the  unpaid 
vendor  was  entitled  to  stop  the  goods  in  the  warehouse  of  the  Manchester 
agent,  (d) 

Goods  in  the  hands  of  the  purchaser's  agents  for  custody,  on  th<^ 
other  hand,  are  not  in  transitu,  but  are  in  the  actual  possession  of  th0 
purchaser  and  cannot  be  re-taken  by  the  unpaid  vendor.     An  agent  fo^ 
custody,  as  distinguished  from  a  forwarding  agent,  is  a  person  who  ha-^ 
received  goods  by  the  direction  and  authority  of  the  purchaser  as  a  de- 
positary or  bailee,  invested  with  a  general  authority  to  receive  goods  aa« 
sell  them  for  the  purchaser,  or  to  hold  them  generally  on  account  of  ttrn^ 
latter  and  at  his  disposal,  and  not  for  the  purpose  of  helping  the  goods 
a  stage  further  in  a  direct  course  of  transmission  to  him.     The  delivery 
such  agent,  is  a  delivery  to  the  principal,  and  the  transitus  consequently  i* 
determined  as  soon  as  the  goods  reach  his  hands,  and  if  the  transit  Vh? 
once  at  an  end,  it  cannot  commence  de  novo,  merely  because  the  gocK^ 
are   again   sent  upon  their  travels  towards  a  new  and  ulterior  destina- 
tion, (e)     Thus  where  Le  Grand  and  Co.,  of  Paris,  gave   an  order  to  a 
manufacturer  at  Manchester,   to  send  goods  to  their  agent  in  London, 

(A)   Ant«\  pp.  200,  201.     Farina  v.  Homey  16  C.  422,  8.  c. 
M.  A  W.  I  ID.  (e)  Dixon  v.  Baldwtn,   5  East,  1&4.    Dodm 

lr)  Aiito,  p.  201.     Ilarman  v.  Anderson,   2  v.  Wtntworth,  5  Sc.  N.  R.  281.    EilitT.  2fc»'. 

'Willi   «i:i.  3T.  R  464. 

(J)  I'mitrt  v.  ttaifton.  0  P.  &  R.  503 ;  6  B.  & 
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>  was  invested  with  a  general  authority  to  receive  and  hold  goods  on 
Lr  account,  and  send  them  from  time  to  time  to  such  markets  as  they 
uld  direct  or  the  agent  himself  should  think  advisable,  and  the  goods 
•e,  by  the  agent's  directions,  sent  to  the  house  of  his  packer  in  London, 
L  there  unpacked,  and  part  of  the  goods  were  sent  away,  and  the 
uainder  re-packed,  and  left  in  the  packer's  house,  it  was  held  that  the 
<1b  had  got  to  their  journey's  end,  and  that  the  delivery  to  the  agent 
i,  under  the  circumstances,  a  delivery  to  the  purchaser  himself.  (/)  And 
3xe  goods,  ordered  by  a  purchaser  for  the  Valparaiso  market,  were  for- 
■ded  by  railway  to  the  shipping  agents  of  the  purchaser  at  Liverpool, 
I  were  put  on  board  a  vessel  bound  for  Valparaiso,  but  were  afterwards 
aided  by  order  of  an  agent  of  the  puchaser  to  be  repacked,  it  was  held 
t  the  transitus  was  determined  and  the  goods  had  come  into  the  actual 
session  of  the  purchaser,  (g) 

*tterception  of  goods  by  the  purchaser  before  their  arrival  at  the  place 
destination.—"  If  the  vendee,"  observes  Parke,  B.,  "  takes  the  goods 

of  the  possession  of  the  carrier  into  his  own  before  their  arrival  at 
Lr  destination,  with  or  without  the  consent  of  the  carrier,  there  seems 
>e  no  doubt  the  transit  would  be  at  an  end ;  though  in  the  case  of  the 
«nce  of  the  carrier's  consent  it  may  be  a  wrong  to  him,  for  which  he 
aid  have  a  right  of  action."  (h) 
Conversion  of  the  carrier  into  an  agent  for  custody  on  behalf  of 

purchaser. — So  long  as  the  carrier  holds  the  goods  as  a  mere  instru- 
Ot  of  conveyance,  or  in  the  character  of  a  forwarding  agent,  the  tran- 
i«  continues,  and  the  unpaid  vendor  has  a  right  to  stop  them ;  but  if  the 
■ier  enters  expressly,  or  by  implication,  into  a  new  agreement  with  the 
chaser,  distinct  from  the  original  contract  for  carriage,  to  hold  the 
*ds  for  the  purchaser  as  his  agent,  not  for  the  purpose  of  expediting 
an  to  the  place  of  original  destination  pursuant  to  that  contract,  but  in 
lcw  character  for  the  purpose  of  custody  on  his  account,  and  subject  to 
He  new  or  further  order  to  be  given  by  him,  the  transitus  is  at  an  end 
3  the  goods  are  constructively  in  the  possession  of  the  purchaser  and 
*not  be  retaken  by  the  vendor.  But  the  assent  of  the  carrier  to  hold 
-  goods  as  an  agent  for  custody  on  behalf  of  the  purchaser,  must  be 
wly  established  in  order  to  put  an  end  to  the  transitus  and  deprive  the 
ador  of  his  right  to  stop  the  goods.  A  cargo  of  timber  was  ordered  of 
Merchant  at  Quebec  to  be  delivered  at  the  port  of  Fleetwood.  The 
ssel  arrived  in  port  on  the  8th  of  August,  and  on  the  evening  of  that 
»y,  the  purchaser's  agent  went  on  board,  and  told  the  captain  that  he 

7)  Leeds  t.  Wright,  3  B.  &  P.  820.     Tindal,  &  W.  534,  535.    Ld.  Alranley,  C.  J.,  Mills  v. 

/.,  Jackson  r.  Niehol,  7  Sc.  590.  Bail,  2  B.  &  P.  461.     Wright  v.  Laves    4  Esp. 

g)  Valpy  v.  Gibson,  4  C.  B.,  16  Law  J.,  C.  P.  32.    Chambre,  J.,  3  B.  &  P.  54  ;  Tindal,  C.  J., 

I.  5  Bing.  N.  C.  519,  7  Sc.  592.     Valpy  v.  Gibson, 

h)  Parke,  B.,    WUUbtad  v.  Anderson,  9  M.  4  C.  B. 
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had  come  to  take  possession  of  the  cargo,  and  the  captain  said  he  would 
deliver  it  to  him  when  he  was  satisfied  about  the  freight.  Subsequently 
the  captain  and  the  agent  went  ashore,  and  the  agent  advanced  him  a  sum 
of  money  on  account  of  the  freight,  and  immediately  afterwards  the 
captain  received  notice  from  the  vendor  not  to  deliver  the  goods,  and  it 
was  held  that  no  possession  had  been  taken  of  the  cargo,  either  actual  or 
constructive,  ho  as  to  deprive  the  unpaid  vendor  of  his  right  of  stoppage 
in  transitu,  (i) 

The  mere  marking  or  taking  samples  by  the  purchaser  of  goods  in  the 
possession  of  a  carrier  is  not  of  itself  sufficient  to  show  that  the  goods 
had  come  into  the  possession  of  the  purchaser,  and  that  the  transitus  was 
determined.  But  if  after  the  goods  have  arrived  at  the  place  of  destina- 
tion, they  are  taken  out  of  the  carrier's  cart  or  carriage,  ship  or  vessel, 
and  are  placed  in  the  carrier's  warehouse,  and  warehouse  rent  is  charged 
to  the  purchaser  for  them,  the  carrier  no  longer  holds  the  goods  qua 
carrier  but  as  a  warehouse-keeper  or  agent  for  custody  on  behalf  of  the 
vendor ;  the  transitus  is  at  an  end,  and  the  goods  are  in  the  constructiTe 
possession  of  the  purchaser,  (k)  So,  if  the  purchaser  having  no  warehouse 
of  his  own,  is  in  the  habit  of  using  the  warehouse  of  his  wharfinger,  or 
carrier,  or  packer,  as  his  own,  and  making  it  the  repository  of  his  goods 
until  he  has  sold  them  or  shipped  them  for  exportation,  the  transitu*  is  at 
an  end,  and  the  delivery  is  complete  when  the  goods  arrive  at  that  ware- 
house and  customary  place  of  deposit ;  {I)  although  they  may  immediately 
afterwards  have  received  a  fresh  destination  by  command  of  the  purchaser. 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  and  exportr 
ing  them  to  the  Continent,  soon  after  their  arrival  in  London.  The  goods 
so  consigned  to  him  remained  in  the  waggon-office  of  the  defendants,  who 
were  carriers,  until  they  were  removed  by  his  agent  for  the  purpose  of 
Wing  shipped.  A  consignment  of  goods  for  the  trader  was  delivered  to 
the  defendants  on  the  *hh  and  12th  of  August.  On  the  14th  and  17th, 
the  g\nnls  arched  at  the  waggon-office  of  the  defendants.  On  the  16th  or 
I7ih  the  trader  became  bankrupt,  and  on  the  li>th,  the  defendants 
reoeixed  notice  from  the  cousignor,  not  to  deliver  the  goods  to  the  bank- 
rupt, which  orvler  they  obeyed,  and  afterwards  delivered  the  goods  to* 
third  pam  *  by  the  directum*  o.f  the  cousignor,  and  it  was  held  they  were 
not  justified  in  so  doing,  thai  the  transit**  ceased  on  the  arrival  of  the 
g\KnU  at  the  waggon-office,  that  they  had  then  come  into  the  possession 
of  the  tanirupt,  and  that  his  assignees,  consequently,  were  entided  to 
thorn  \f*^  TwentY  mats  of  tfdx  were  sold  bv  a  merchant  of  Hull  to  a  Mr. 

*W-«~  *    >  ■„.!.,.;  7  5*.  C>:^  i  •  <.     y,*lt.r  x.  p~i,*wm*  $  D.  *  B.  10$ :  6 B. 

£*■***.  k  fc^  ^;.  H    x,tiX  ,.   r^,^  5  Tan=t  $3:  1  M*r, 
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Uherall,  of  Mickley  Mills,  near  Leeds  ;  they  were  forwarded  by  rail- 
to  Leeds,  and  arrived  at  the  warehouse  of  the  carriers,  which  was  a 
b  shed  at  the  Railway  terminus  at  Leeds,  and  it  was  the  custom  of  the 
iere  to  give  notice  to  Weatherall  of  the  arrival  of  goods  consigned  to 
and  for  the  latter  to  send  waggons  to  convey  them  to  Mickley  Mills 
•e  manufactured.  On  the  arrival  of  the  flax,  notice  was  given  to 
ttherall  by  letter,  that  unless  the  goods  were  sent  for,  they  would 
un  at  warehouse  rent.  Weatherall  thereupon  sent  his  cart,  and  took 
f  ten  of  the  mats,  but  before  the  others  were  removed  he  became 
ffupt ;  and  it  was  held  that  the  goods  had  arrived  at  the  place  of  des- 
ion,  and  had  come  into  the  constructive  possession  of  the  vendee, 
that  the  transitus  consequently  was  at  an  end  when  they  had  reached 
Jarrier's  warehouse,  the  customary  place  of  deposit  at  Leeds,  (n) 
at  although  the  goods  may  have  been  landed  and  warehoused  at  a 
e  commonly  used  by  the  purchaser  as  a  place  of  deposit,  yet,  if  the 
r,  finding  himself  to  be  in  failing  circumstances,  has  previously 
ued  it  to  be  his  intention  not  to  accept  them,  and  not  to  take  posses- 
of  them  as  owner ,  there  has  been  no  actual  delivery,  and  the  unpaid 
tar's  right  of  recovering  possession  has  not  been  destroyed,  (o)  The 
tar's  right  to  stop  in  transitu,  cannot,  of  course,  be  defeated  by  any 
a  of  lien  on  the  part  of  a  carrier  by  land  or  water,  wharfinger,  or  any 
r  middleman,  for  a  general  balance  claimed  to  be  due  to  him  from  the 
tded  purchaser,  nor  by  a  foreign  attachment  laid  upon  the  goods  by  a 
itor.(p) 

\e  stoppage  of  part  of  goods  sold  under  one  entire  contract  of  sale 
not  have  the  effect  of  re- vesting  in  the  vendor  that  portion  of  them 
h  has  been  actually  delivered  to  the  purchaser.  "  What  the  effect  of 
^age  in  transitu  is,"  observes  the  Court  of  Exchequer,  "  whether 
ely  to  rescind  the  contract,  or  only  to  replace  the  vendor  in  the  same 
ion  as  if  he  had  not  parted  with  the  possession,  and  entitle  him  to 
the  goods  until  the  price  be  paid  down,  is  a  point  not  yet  finally 
led,  and  there  are  difficulties  attending  each  construction.  If  the 
r  supposition  be  adopted,  (as  most  of  us  are  strongly  inclined  to  think 
ght  to  be  on  the  weight  of  authority,)  the  vendor  is  entitled  to  retain 
►art  actually  stopped  in  transitu,  till  he  is  paid  the  price  of  the  whole, 
lias  no  right  to  retake  that  which  has  arrived  at  its  journey's  end. 
right  of  lien  on  the  part  stopped  is  revested,  but  no  more,  (q)  If  the 
act  is  not  rescinded  by  the  bankruptcy,  the  vendor  would  have  a 

Parke,  B.,   Wentworth  v.  Outhwaite,  10  M.  ▼.  Russell,  3  B.  &  P.  42;  ib.  119.     Tindal,  C  J. 

450,  451.    Noble  v.  Adam*,  7  Taunt  59:  Jackson  v.  Nichol,  7  Sc.  591 ;  5  Bing.  N.  S.  518, 

v.  Baidwen,  5  East,  175,  182.  s.  c. 

fames  v.  Griffin,  2  M.  &  W.  623.  (q)  Wentttorth  v.  Outhwaite,  10  M.  &  W.  451, 

Pattern  t.    Thompson,     5  M.   &  8.  350.  452.     Tanner  v.  Scovell,  14  M.  &  W.  35. 
ay  ▼.  Eades,  2D.  &  R.  288.     Oppenheim 
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Intervention  of  the  rights  of  sub-purchasers.~-The  second  vendee  of 
goods  and  chattels  in  transitu  cannot,  unless  he  is  the  indorser  and 
holder  of  a  bill  of  lading,  or  unless  the  original  vendor  has  made  himself 
a  party  to  the  resale  by  clothing  the  first  purchaser  with  documentary 
evidence  of  title,  stand  in  a  better  situation  than  the  first  purchaser,  his 
immediate  vendor.  I£  therefore,  goods  are  sold  and  delivered  to  a  carrier, 
to  be  forwarded  to  the  purchaser,  and  the  latter  re-sells  the  goods  whilst 
they  are  in  transitu,  and  receives  the  price,  and  then  becomes  insolvent, 
the  first  vendor  may  stop  the  goods  at  any  time  before  they  have  come 
into  the  possession  of  such  second  purchaser,  and  hold  them  as  a  security 
for  the  due  payment  of  the  original  purchase-money,  (x)  The  right  of 
property  may  be  transferred  to  the  second  purchaser,  but  he  has  no  right 
to  the  possession  any  more  than  his  immediate  vendor.  If,  however,  the 
Meond  purchaser  claims,  as  the  indorsee  and  holder  of  a  bill  of  lading  of 
tfco  goods  the  case  is  far  otherwise. 

-Extinguishment  of  the  right  of  stoppage, — Indorsement   of  hills  of 
luting. — When  goods  are  shipped  on  board  a  vessel,  to  be?  conveyed  to  a 
HKrchaser,  the  master  or   commander  of  the  vessel  usually  signs   and 
lelivers  to  the  shipper  a  written  or  printed  note  or  memorandum,  aoknow- 
edging  the  receipt  of  the  goods  on  board,  and  promising  to  deliver  them 
»  tiie  consignee  or  his  assigns.     This  note  or  memorandum  is  called  a 
frill   of  lading.     It  is,  by  the  custom  of  merchants,  recognised  and  sanc- 
Soxied  by  the  common  law,  a  negotiable  instrument,  and  the  indorsement 
Ifed  delivery  of  it  to  third  parties,  who  have  given  credit  to  such  bill  of 
tailing,  and  have  bought  the  goods  mentioned  therein  in  ignorance  of  the 
of  accounts  between  the  shipper  and  his  immediate  purchaser,  trans- 
the  property  to  the  indorsee  as  absolutely  and  effectually  as  if  the 
goods  themselves  had  been  manually  delivered.     As  between  the  con- 
signor or  first  vendor  and  his  immediate  vendee  and  the  persons  who  have 
Vmght  and  sold  to  each  other,  the  indorsement  or  delivery  of  the  bill 
not,  as  we  have  before  seen,  destroy  the  right  of  stoppage  in  transitu, 
deprive  the  unpaid  vendor  of  his  right  to  recover  and  retain  possession 
rf  the  goods.     Its  existence  does  in  no  degree  alter  or  vary  the  rights  and 
vospective  situations  of  the  immediate  parties  to  the  sale.     As  between 
the  shipper  and  the  captain,  it  fixes  and  determines  the  duty  of  the  latter, 
••  to  the  person  to  whom  the  goods  are  to  be  delivered,  but  it  may  be 
"Byoked  and  countermanded,  in  case  of  the  insolvency  of  the  consignee, 
•*  any  time  before  it  has  been  actually  executed   and   obeyed   by  the 
livery  of  the  goods  themselves,  like  any  other  order  or  direction  to  a 
•Ol|*mon  carrier,  (y)     But  as  between  the  consignor  or  first  vendor  and 

<»)  XXxon  v.  Totes,  5  B.  &  Ad.  339.    Aher-  (y)  Mitchell  v.  Ede,  11  Ad.  &  E.  003.   Evans 

???  Y-  Xumphery,  1  C.  &  P.  53.     Nix  v.  Olive,  v.  NicKol,  i  Be.  N.  B.  53.     Wilnukurtt  t.  Bow 

■V***  «m  Shipping,  490.     Craven   v.  Ryder,  6  her,  5  Bing.  N.  C.  551. 
x*l**-433. 
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right  to  call  upon  the  assignees  for  payment  of  the  price,  and  in  case  of 
their  refusal  or,  neglect,  within  a  reasonable  period  after  request,  the  con- 
tract might  be  deemed  to  be  abandoned  by  mutual  consent  "  There  is 
no  distinction  with  reference  to  the  right  of  stoppage  in  transitu  between 
the  seller  of  goods,  of  which  the  property  is  in  the  vendor,  and  the  seller 
of  the  interest  which  he  has  in  the  contract  for  the  delivery  of  the  good* 
to  him.  If  he  may  rescind  the  contract  in  the  one  case  from  the  insol- 
vency of  the  purchaser,  he  must,  by  parity  of  reasoning,  have  a  right  to 
rescind  it  also  in  the  other."  (r) 

As  to  what  is  a  sufficient  notice  of  stoppage  in  transitu. — The  ancient 
rule  of  law  used  to  be,  that  a  stoppage  in  transitu,  could  be  effected  only 
by  the  corporal  touch  of  the  goods,  but  that  rule  no  longer  prevails.  (*) 
"  A  notice  to  the  carrier  on  the  part  of  the  unpaid  vendor,  is  generally  a 
sufficient  stoppage  in  transitu  .  .  .  but  to  make  a  notice  effective,  as  a 
stoppage  in  transitu,  it  must  be  given  to  the  person  who  has  the  imme- 
diate custody  of  the  goods ;  or,  if  given  to  the  principal,  whose  servant 
has  the  custody,  it  must  be  given  at  such  a  time  and  under  such  circum- 
stances, that  the  principal,  by  the  exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant  in  time  to  prevent  a  delivery  to  the  con- 
signee.    Notice  to  a  principal  at  a  distance  is  insufficient  to  revest  the 
property  in  the  unpaid  vendor,  and  render  the  principal  liable  for  a  sab- 
sequent  delivery  by  his  servants  to  the  vendee,  when  it  was  impossible, 
from  the  distance  and  want  of  means  of  communication,  to  prevent  that 
delivery."  (t)     Benbow,  a  Liverpool  merchant,  ordered  a  cargo  of  timber 
of  a  Quebec  merchant,  which  was  dispatched  from  Quebec  on  board  a  ship 
chartered  by  Benbow.     The  timber  was  deliverable  in  the  port  of  Fleet- 
wood ;   and,  before  the  arrival  of  the  vessel  in  England,  Benbow  became 
bankrupt,  and  whereupon,  the  defendants,  the  agents  of  the  vendor,  gave  to 
the  shipowner  a  notice  of  stoppage  in  transitu  on  behalf  of  the  vendors; 
and  the  latter  wrote  to  the  captain,  apprising  him  of  the  failure  of  Benbow, 
and  appointing  certain  parties  to  take  charge  of  the  cargo,  on  behalf  of  the 
vendor,  and  sent  the  latter  to  await  the  arrival  of  the  vessel  at  Fleetwood. 
On  the  8th  of  August  following,  the  captain  arrived  there  with  the  vessel 
and  cargo  ;  but  on  that  evening,  and  be/ore  the  receipt  of  the  letter  by  the 
captain  from  his  employer,  an  agent  of  the  assignees  of  Benbow  went  on 
board  to  take  possession  of  the  cargo,  and  it  was  held  that  the  notice,  given 
by  the  defendants  to  the  ship-owner  was  not  effective  as  a  stoppage  f* 
transitu,  the  cargo  then  being  on  the  high  seas,  on  its  passage  to  Fleet- 
wood, and  not  in  his  personal  custody,  (u) 

(r)  Tindal,  C.  J.,  Jmkyn*  t.  Usborn*,  7  M.  &  388 ;  5  East,  184. 

Gr.  678,*  18  Law  J.,  Rep.  N.  8.  201,202.  (0.  (t)  Parke,  B.,  Whitehead  v.  And****** 

P.;  W.  584. 

(«)  Mitts  t.  Ball,  2  B.  &  P.   457.    Litt  r.  '      («)  Whitehead  r.  Andfrn^  9  M.  ft  W.  518, 

Cowley,  7  Taunt.  169 ;  2  Marsh,  457, 8.  c. ;  Holt,  581. 
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Intervention  of  the  rights  of  sub-purchasers. —  The  second  vendee  of 
goods  and  chattels  in  transitu  cannot,  unless  he  is  the  indorser  and 
holder  of  a  bill  of  lading,  or  unless  the  original  vendor  has  made  himself 
a  party  to  the  resale  by  clothing  the  first  purchaser  with  documentary 
evidence  of  title,  stand  in  a  better  situation  than  the  first  purchaser,  his 
immediate  vendor.  I£  therefore,  goods  are  sold  and  delivered  to  a  carrier, 
to  be  forwarded  to  the  purchaser,  and  the  latter  re-sells  the  goods  whilst 
they  are  in  transitu,  and  receives  the  price,  and  then  becomes  insolvent, 
the  first  vendor  may  stop  the  goods  at  any  time  before  they  have  come 
into  the  possession  of  such  second  purchaser,  and  hold  them  as  a  security 
for  the  due  payment  of  the  original  purchase-money,  (a?)  The  right  of 
property  may  be  transferred  to  the  second  purchaser,  but  he  has  no  right 
to  the  possession  any  more  than  his  immediate  vendor.  If,  however,  the 
second  purchaser  claims,  as  the  indorsee  and  holder  of  a  bill  of  lading  of 
the  goods  the  case  is  fax  otherwise. 

Extinguishment  of  the  right  of  stoppage. — Indorsement  of  bills  of 
lading. — When  goods  are  shipped  on  board  a  vessel,  to  be  conveyed  to  a 
purchaser,  the  master  or  commander  of  the  vessel  usually  signs  and 
delivers  to  the  shipper  a  written  or  printed  note  or  memorandum,  acknow- 
ledging the  receipt  of  the  goods  on  board,  and  promising  to  deliver  them 
to  the  consignee  or  his  assigns.  This  note  or  memorandum  is  called  a 
bill  of  lading.  It  is,  by  the  custom  of  merchants,  recognised  and  sanc- 
tioned by  the  common  law,  a  negotiable  installment,  and  the  indorsement 
Emd  delivery  of  it  to  third  parties,  who  have  given  credit  to  such  bill  of 
lading,  and  have  bought  the  goods  mentioned  therein  in  ignorance  of  the 
state  of  accounts  between  the  shipper  and  his  immediate  purchaser,  trans- 
fer the  property  to  the  indorsee  as  absolutely  and  effectually  as  if  the 
goods  themselves  had  been  manually  delivered.  As  between  the  con- 
signor or  first  vendor  and  his  immediate  vendee  and  the  persons  who  have 
bought  and  sold  to  each  other,  the  indorsement  or  delivery  of  the  bill 
does  not,  as  we  have  before  seen,  destroy  the  right  of  stoppage  in  transitu, 
and  deprive  the  unpaid  vendor  of  his  right  to  recover  and  retain  possession 
of  the  goods.  Its  existence  does  in  no  degree  alter  or  vary  the  rights  and 
respective  situations  of  the  immediate  parties  to  the  sale.  As  between 
the  shipper  and  the  captain,  it  fixes  and  determines  the  duty  of  the  latter, 
as  to  die  person  to  whom  the  goods  are  to  be  delivered,  but  it  may  be 
revoked  and  countermanded,  in  case  of  the  insolvency  of  the  consignee, 
at  any  time  before  it  has  been  actually  executed  and  obeyed  by  the 
delivery  of  the  goods  themselves,  like  any  other  order  or  direction  to  a 
common  carrier,  (y)     But  as  between  the  consignor  or  first  vendor  and 

(s)  Dixon  ▼.  Tata,  5  B.  &  Ad.  889.    Aier-         (y)  Mitchell  v.  Ede,  11  Ad.  &  E.  908.   Evans 
m  t.  Humvkmy*  1  C.  &  P.  58.    Art*  v.  Olive,     v.  NicKol,  4  8c.  N.  B.  58.     Wilvukurst  y.  Bow 


Abbot  on  Shipping,  400.     Craven   v.  Ryder,  6      ktr,  5  Bing.  N.C.  551. 
Tnnt.  483. 
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third  parties,  bona  Jide  purchasers  for  a  valuable  consideration,  the  case^ 
is  different.     The  first  vendor,  by  indorsing  and  delivering  the  instrument., 
to  his  immediate  purchaser,  accredits  the  title  of  the  latter  to  the  good^. 
and  holds  him  out  to  the  mercantile  world  as  the  owner  of  them,  and  th. 
bond  Jide  indorsement  and  delivery  of  such  purchaser  to  a  third 
consequently  deprive  the  first  vendor  of  all  power  and  control  over  -^^e 
goods,  and  destroy  his  right  to  stop  in  transitu  as  against  such  bond  fiw^ 
holder  for  value,  (z)     If  the  assignee  of  the  bill,  however,  is  not  a  pv*j. 
chaser  of  the  goods,  and  has  given  no  value  or  consideration  for  the  in- 
dorsement of  the  bill  of  lading,  or  if  he  knew  of  the  insolvency  of  the  con- 
signee at  the  time  he  took  the  bill,  he  will  of  course  be  in  no  better  situa- 
tion than  the  consignee  his  immediate  vendor,  (a) 

A  shipping  note  has  not  the  effect  and  operation  of  a  bill  of  lading,  and 
does  not  transfer  goods  by  indorsement ;  the  goods,  moreover,  will  not 
pass  to  third  parties  by  the  mere  delivery  of  a  bill  of  lading  without  in- 
dorsement, and  the  operation  of  the  bill  may  be  qualified  and  restricted 
by  a  conditional  indorsement.  (4)     The  effect  of  the  indorsement  of  th*3 
bill  of  lading  is  to  transfer  the  right  of  the  goods  specified  therein  to  tk^ 
indorsee,  but  not  the  contract  itself.     The  indorsee,  for  example,  cannc** 
maintain  an  action  upon  the  bill  of  lading  against  the  master  of  the  vessels 
or  the  ship-owners  for  the  non-delivery  of  the  goods  pursuant  to  their  uim.  ~~ 
dertaking  contained  therein,  (c) 

Delivery-orders  and  dock-warrants. — In  the  case  of  bills  of  lading  th 
right  of  property  and  possession  will  pass,  as  we  have  already  seen,  b 
indorsement,  without  any  attornment  of  the  master  or  bailee  of  the  good, 
to  each  particular  indorsee;  but  this  is  not  the  case  with  regard  to  de*- 
livery  orders  or  dock-warrants.     If  the  vendor  has  forwarded  to  the  puC"~-- 
chaser  a  delivery  order  or  dock-warrant,  addressed  to  a  carrier,  wharfage 
or  other  bailee  of  the  goods,  the  possession  is  not  altered,  as  we  har 
already  seen,  until  the  order  has  been  accepted  in  favour  of  the  purchase 
I£  therefore,  the  goods  are  re-sold  before  the  order  or  warrant  has  bee- 
accepted  by  the  party  to  whom  it  is  addressed,  and  the  unaccepted  o 
or  warrant  is  indorsed  and  delivered  to  the  second  purchaser,  the  intere 
of  the  latter  in  the  goods  is  liable  to  be  defeated  by  a  proper  exercise 
the  right  of  stoppage  in  transitu  on  the  part,  of  the  original  vendor. ( 


(z)  Lickbarrow  v.  Mason,  6  But,  19,  (a) ;  1 
H.  Bl.  357  ;  2  Smith's  leading  cases,  388,  435. 
Slubey  v.  Heyward,  2  H.  Bl.  504.  Cuming  y. 
Brown,  9  East,  505.  Caldwell  v.  Ball,  1T.B. 
205.  Hxbbert  ▼.  Carter,  ib.  745.  In  re  Westzin- 
thus,  5  B.  &  Ad.  817.  Jenkyns  ▼.  Usborne,  8  Sc. 
N.  B.  505  ;  7  M.  &  Gr.  897 ;  18  Law  J.,  C.  P. 
196.    Jones  v.  Jones,  8  M.  &  W.  431. 

(a)  Lllenborough,  C.  J.,  Waring  r.  Cox,  1 
Campb.  370.     M orison  v.  Gray,  9  Moore,  484 ; 


2  Bing.  261.     Cuming  v.  Brown,  9  Bast,  £^2 
Barrow  v.  Coles,  3  Campb.  92. 

(b)  Aterman  r.  Humphry,  1  C.    &  P. 
Jenkyns  v.  Usborne,  18  Law  J.,  Bep.  N.  S.  X 
(C.  P.)    Mitchell  ▼.   Ede,  11  Ad.  &   B.   ~ 
Barrow  v.  Coles,  3  Campb.  92. 

(c)  Thompson  v.  Dominy,  14  M.  &  W.  403 
Abbott,  C.  J.,  Saroent  ▼.  Morris,  3  B.  &  A.  &0- 
Sanders  v.  VanzeUer,  4  Q.  B.  297. 

{d)  Jenhyns  v.  Usborne,  7  M.    &   Gr.   7<& 
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The  factor's  acts  do  not  apply  to  questions  arising  between  vendors  and 
purchasers  respecting  the  title  to  goods,  but  only  to  factors  and  agents 
intrusted  with  delivery  orders,  dock- warrants,  &c.(e) 

Qf  the  vendor's  power  of  re-sale. — If  a  specific  ascertained  chattel  has 
been  sold,  so  that  the  right  of  property  passed  to  the  purchaser  at  the  time 
of  the  conclusion  of  the  bargain,  the  exercise  by  the  vendor  of  the  right  of 
stoppage  in  transitu  in  respect  thereof,  will  not,  it  seems,  have  the  effect 
of  revesting  the  right  of  property  in  him.     Having  recovered  possession 
he  is  entitled  to  retain  the  goods  until  he  receives,  or  is  tendered,  the 
price,  but  he  is  not  the  owner  of  the  goods  and  cannot  re-sell  them,  ex- 
cept under  the  circumstances,  and  subject  to  the  limitations  presently 
mentioned.     The  assignees,  after  the  bankruptcy  or  insolvency  of  the  pur- 
chaser, have  the  same  interest  in  the  contract  of  sale,  in  a  representative 
character,  that  the  bankrupt  or  insolvent  himself  had  before  the  bankruptcy 
or  insolvency  in  his  own  right,  although  they  are  not  entitled  to  the  pos- 
session of  the  goods  until  the  price  has  been  paid  or  tendered,  whatever 
may  have  been  the  terms  and  provisions  of  the  original  contract  as  to 
telivery  by  the  vendor.     If  the  contract  is  a  beneficial  contract  for  the 
bankrupt's  estate,  and  the  assignees  are  prepared  and  ready  to  make  a 
*sli  payment,  they  are  entitled  to  call  upon  the  vendor  to  deliver  the 
Pacific  goods  sold,  and  the  latter  is  bound  to  deliver  them  on  being  paid 
r  tendered  the  price.  {/)     I£  on  the  other  hand,  the  assignees  refuse  to 
*J*e  and  pay  for  the  goods,  the  vendor  would  be  entitled  to  re-sell  them 
1  the  same  way  that  he  is  entitled  to  re-sell  in  ordinary  cases  after  the 
*fusal  of  a  purchaser  to  take  and  pay  for  the  goods  he  has  ordered  and 
°uKht.(y)     If  the  sale  is  a  sale  of  things  of  quantity  generally,  and  no 
l&ht   of  property  in  any  specific  chattel  passes  by  the  bargain,  and  the 
e**<i©r  will  fulfil  his  contract  by  delivering  any  articles  of  the  character 
**d  description  mentioned  in  the  contract,  the  vendor  may,  after  he  has 
^^^overed  possession  of  the  goods  by  the  exercise  of  the  right  of  stoppage, 
--sell  them.     Thus,  where  a  purchaser  contracted  with  a  vendor  in  a 
>reign  port  for  the  purchase  of  a  cargo  of  deals,  to  be  selected  and 
japped  by  the  vendor,  and  paid  for  by  the  purchaser's  acceptance  of  a 
***  at  three  months,  and  the  deals  were  shipped  on  board,  and  the  bill 
Bc^pted,    and    the   purchaser  became   insolvent,    and  the    deals   were 
k°Pped  in  transitu,  it  was  held  that  the  purchaser  had  no  right  of  pro- 
erty  in  the  deals  after  the  stoppage.     In  a  note  appended  to  this  case 
^e  Reporters  justly  observe,  "  there  was  here  no  bargain  for  any  specific 

g> 

itt^T'  Home,  16  M.  &  W.  119.  Laetington  ▼.  (g)  The  late  Lord  Abinger   appears  to    have 

Jf****o%,  8  Sc.  N.  R.  38 ;  7  M.  &  Gr.  360,  s.  c.  thought  that  the  contract  of  sale  was  rescinded  by 

^**tt.  Scovell,  14  M.  &  W.  28.  the  exercise  of  the  right  of  stoppage  in  transitu, 

V«)  Tindal,  C.  J.,  Jenkyn*  v.  Usborne,  7  M.  &  but  the  Court  of   Exchequer  was  of  a  different 

***;  fOl.     Post,  Factors'  Acts.  opinion.     Oibson  v.  Carruthers,  8  M.  &  W.  842. 

\f)  Post,  ch.  24.  Wentworth  v.  Out/ticaiU,  10  M.  &  W.  451,  452. 
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ascertained  chattel,  but  the  vendors  were  at  liberty  to  supply  any  timber 
answering  the  description  of  that  ordered,  and,  consequently,  no  property 
passed  till  the  cargo  of  timber  was  appropriated  by  the  vendors  to  the 
vendee  by  the  delivery  on  board  the  ship.  The  subsequent  stoppage  hm. 
transitu,  supposing  it  had  only  the  effect  of  revesting  the  possession  in  th 
vendors,  and  placing  them  in  the  same  situation  as  if  they  had  not 
with  the  goods,  destroyed  the  effect  of  that  delivery  which  was  the  onl 
circumstance  that  vested  the  property  in  the  vendee,  and,  consequently—- 
the  property  revested  in  the  vendors.  They  were  then  exactly  in  tk^^ 
same  condition  as  if  the  goods  had  always  remained  in  their  wajrehouse^^ 
and  in  that  case  the  bankrupt  would  have  had  no  interest  in  the  goods,  h^^ 
rights,  if  any,  would  have  rested  merely  in  contract  "(g) 

But  although  the  right  of  property  may  be  in  the  vendor,  after  the  exfe*. 
cise  of  the  right  of  stoppage  in  transitu,  and  he  may  not  be  liable  to  %jj 
action  for  re-selling  the  goods,  yet  it  does  not  follow  that  he  is  dischargee/ 
from  his  obligation  to  complete  the  contract.     He  may  be  obliged  to  fur- 
nish other  goods  of  a  similar  character  and  description  to  those  originally 
bargained  for,  on  tender  of  the  price  by  the  assignees  of  the  bankrupt 
purchaser. 

The  vendor's  power  of  resale,  in  case  of  the  neglect  or  refusal  of  ike 
purchaser  to  take  and  pay  for  the  goods. — If  goods  have  been  bargained 
and  sold,  and  the  right  of  property  has  passed  to  the  purchaser,  the 
vendor  cannot,  as  we  have  already  seen,  rescind  the  contract  and  re-invest 
the  right  of  property  in  himself,  and  re-sell  the  goods,  by  reason  of  the 
neglect  of  the  vendee  to  take  and  pay  for  the  goods  at  the  time  appointed. 
Six  stacks  of  oats  were  sold  upon  the  following  terms : — "  Sold  to  Mr.  J. 
Martindale,  (the  plaintiff,)  six  stacks  of  oats  for  35/.  John  Smith  (the 
defendant)  gives  J.  Martindale  liberty  to  let  the  stacks  stand,  if  he  thinks 
fit,  until  the  middle  of  August  next ;  and  John  Martindale  to  pay  John 
Smith  for  the  stacks  in  twelve  weeks  from  the  date  hereol"  At  the  end 
of  the  twelve  weeks  the  defendant  called  on  the  plaintiff  to  pay  the  pur- 
chase-money, when  the  latter  requested  a  short  extension  of  the  credit, 
which  the  defendant  refused,  saying  that  he  should  consider  the  contract 
at  an  end,  and  that  the  plaintiff,  as  he  had  failed  in  payment  at  the  time 
appointed,  should  not  have  the  stacks.  Two  or  three  days  after,  the 
plaintiff  tendered  the  money,  but  the  defendant  refused  to  accept  it,  and 
afterwards  sold  the  stacks,  and  it  was  held  that  he  was  not  justified  in  so 
doing,  and  that  the  right  of  property  in  the  stacks  was  not  divested  out  of 
the  plaintiff.  (A)  So,  where  the  defendant  sold  to  the  plaintiff  a  quantity 
of  apples,  under  a  written  agreement,  which  fixed  the  day  of  payment,  and 
was  silent  as  to  the  day  of  delivery,  and  the  plaintiff  neglected  to  pay  the 


& 


(g)  Clay  v.  Harriton,  10  B.  &  C.  106 ;  5  M.         (K)  Martindale  v.  Smith,  1  Q.  B.  305. 
R.  17,  f.  c. 
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money  at  the  time  appointed,  and  also  to  remove  the  apples  when  requested 
so  to  do,  it  was  held  that  the  defendant  had  no  right  to  rescind  the  con- 
tract, and  re-sell  the  apples,  on  the  plaintiff's  making  default  in  payment 
of  die  price  at  the  time  specified,  (t) 

When  goods  are  delivered  by  the  vendor  to  a  carrier  to  be  conveyed  to 
the  purchaser,  the  right  of  property  passes,  as  we  have  before  seen,  to  the 
purchaser,  and  the  vendor  cannot  re-take  the  goods  or  re-sell  them  by 
reason  of  the  neglect  of  the  purchaser  to  pay  for  them  at  the  precise  time 
or  in  the  exact  mode  agreed  upon.  Thus,  where  the  defendants  sold 
wheat  to  the  plaintiffs  under  the  following  contract: — Sold  to  Messrs. 
Wilmshurst  and  Son,  three  hundred  quarters  of  wheat,  as  per  sample,  at 
51*.  per  quarter  on  board.  Payment  by  banker's  draft  on  London,  at  two 
months'  date,  to  be  remitted  on  receipt  of  invoice  and  bill  of  lading,"  and 
the  wheat  was  shipped  under  a  bill  of  lading,  making  it  deliverable  to 
"order  or  assigns,"  and  the  defendants  sent  the  plaintiffs  the  bill  of 
lading,  indorsed  generally,  and  an  invoice,  stating  the  wheat  to  be  ship- 
ped by  order  and  for  the  account  and  risk  of  the  plaintiffs ;  and  on  the 
receipt  of  the  invoice  and  bill  of  lading,  the  plaintiffs,  instead  of  a  banker's 
draft  on  London,  transmitted  to  the  defendants  their  own  acceptance  for 
the  invoice  price,  which  the  defendants  immediately  returned,  stating  that 
it  was  "  contrary  to  agreement ;"  and  then  went  on  board  the  vessel,  in- 
tercepted the  delivery  of  the  wheat,  and  afterwards  sold  it  to  other  parties; 
it  was  held  that  they  had  no  right  so  to  do.(k)  But  if  the  purchaser  con- 
tinues in  default,  and  will  not  perform  his  part  of  the  contract ;  if  he  will 
not  take  the  goods  or  pay  the  price,  the  vendor  is  not  bound  to  keep  them 
in  his  own  warehouse,  to  his  own  detriment  and  disadvantage,  but  he  may 
re-sell  them  within  a  reasonable  period  after  he  has  given  the  purchaser 
express  notice  of  his  intention  so  to  do.  A  mere  notice  to  remove  the 
goods  and  pay  the  price  will  not  justify  the  vendor  in  re-selling ;(/)  but 
if  the  latter  gives  to  the  purchaser  a  distinct  intimation  of  his  intention  to 
re-sell  in  case  of  the  non-removal  and  non-payment  of  the  goods  within  a 
reasonable  period  from  the  receipt  of  the  notice,  and  the  purchaser  then 
neglects  or  refuses  to  take  and  pay  for  the  goods,  he  may  fairly  be  deemed 
to  be  an  assenting  party  to  the  sale,  or  to  have  given  the  vendor  an  im- 
plied authority  to  re-sell. 

Profits,  losses ,  and  expenses  of  the  re-sale. — If  the  goods  are  sold  at 
a  profit,  the  purchaser  will  be  entitled  to  the  surplus  remaining  after  pay- 
ment of  the  original  price  and  the  expenses  of  the  re-sale ;  if  they  are  sold 
at  a  loss,  he  will  be  responsible  to  the  vendor  for  the  deficiency,  and  also 
for  the  expenses  of  the  re-sale,  which  may  be  recovered  in  an  action  upon 

(4)  MUgaU  ▼.  KM*,  8  Sc.  N.  R.  358 ;  8M.&  S.  541 ;  7  Sc  561. 
Or.  100*  f .  c  (I)  Per  Lord  Bllenbortragh,  Greavts  v.  Ashlin,  8 

(ft)  Bovktr  t.  Wtlnskwnt,  8  Sc.  N.  R.  571 ;  7  Campb.  426.    MilgoU  v.  Kebble,  8  Sc.  N.  R.  858. 
M.  &  Gr.  882,  s.  c. ;  8  Sc  N.  R.  291 ;  5  Bing.  N. 
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the  original  contract.     The  re-sale,  of  course,  prevents  the  vendor  from 
suing  for  the  original  purchase-money,  but  not  for  the  damage  he  has  sus- 
tained by  the  breach  of  contract.     Where  165  bags  of  wool  were  sold  at 
a  fixed  price,  to  be  paid  for  on  delivery,  and  the  wool  was  tendered  and 
refused,  and  the  vendor,  after  spending  several  months  in  endeavours  to 
induce  the  purchaser  to  take  and  pay  for  the  wool,  gave  him,  on  the  17th 
of  October,  notice  that  unless  the  price  was  paid  "  on  or  before  the  1st 
of  November  then  next,  he  (the  vendor)  would  cause  the  wool  to  be  put 
up  to  public  sale,  and  would  sell  the  same  for  the  defendant's  account* 
appropriating  the  proceeds  to  the  liquidation  of  the  debt  due  for  the  price, 
and  should  hold  the  purchaser  responsible  for  the  balance  remaining  due 
to  him  after  the  appropriation  of  such  proceeds ;"  and  no  attention  having 
been  paid  to  this  notice,  the  wools  were  sold  at  a  loss  of  between  2,000/. 
and  3,000/.,  and  the  vendor  brought  an  action  against  the  purchaser  to 
recover  the  amount  of  the  loss,  and  also  the  expenses  of  the  re-sale;  it 
was  held  that  the  action  was  maintainable,  and  that  the  purchaser  was 
bound  to  make  good  the  same.     "  It  is  a  practice,"  it  was  observed  by  the 
court,  "  founded  on  good  sense,  that  a  person  who  has  contracted  for  the 
sale  of  an  article,  may,  when  the  party  who  agreed  to  purchase  it  refuses 
to  complete  his  bargain,  re-sell  it  and  hold  him  responsible  for  the  differ- 
ence between  the  price  obtained  at  such  re-sale  and  that  originally  agreed 
to  be  paid.     The  vendor  cannot  (after  the  re-sale)  maintain  an  action  for 
goods  bargained  and  sold ;  as  in  order  to  claim  the  price  agreed  to  be 
given  for  them  by  the  purchaser,  he  must  continue  to  exercise  a  dominion 
over  them.     But  if  he  sue  the  purchaser  for  damages  by  reason  of  his 
refusal  to   complete   the  contract,  it  is  not  neoessary  for  him  to  keep 
dominion  over  the  goods.     He  may  allege  that  the  vendee  entered  into 
a  contract  for  the  purchase  of  certain  articles,  and  that  he  refused  to  per- 
form it,  in  consequence  of  which  the  goods  were  sold  at  a  less  price, 
whereby  he  sustained  damage,"  &c.(iw)     If  the  goods  are  of  a  perishable 
nature,  there  seems  to  be  no  question  but  that  the  vendor  is  entitled  to 
re-sell  them,  to  prevent  their  deterioration  or  destruction,  after  giving  the 
purchaser  notice  of  his  intention  to  re-sell.     The  re-sale  is  of  course,  in 
all  cases  tortious  after  tender  of  the  price  by  the  purchaser. (n) 

Specific  performance, — "  Courts  of  equity  will  not  generally  decree 
performance  of  a  contract  for  the  sale  of  goods  and  chattels,  not  because 
of  their  personal  nature,  but  because  damages  at  law,  calculated  on  the 
market  price  of  the  goods,  are  as  complete  a  remedy  for  the  purchaser  as 
the  delivery  of  the  goods  contracted  for,  inasmuch  as  with  the  damages  he 

(m)  Maclean  v.  Dunn,!  M.  &  P.  780,  781 ;  4  Salk.  112.     Hort  t.  Milner,  Peake  59;  »**> 

Bing.  722,  s.  c.     Gosling  v.  Birnie,  5M.&P.  p.  279. 

160.     Boorman  v.  Nash,  9  B.  &  C.  145.  Stewart  (»)   Walter  v.  Smith,  5  B.  &  Aid.  439.    #"" 

t.  Cauty,  8  M.  &  W.  160.    Langfort  t.  Tyltr,  tindalt  v.  Smith,  1  Q.  B.  389. 
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may  ordinarily  purchase  the  same  quantity  of  the  like  goods,  (o)  But  a 
contract  for  the  sale  of  a  specific  chattel  having  a  "  pretium  afFectionis,"  or 
a  peculiar  value  resting  on  its  individuality,  such  as  "  the  Pusey  Horn  ;"(p) 
St.  Margaret's  silver  tobacco  box ;  (q)  the  silver  altar-piece  of  the  Duke 
of  Somerset  ;(r)  the  insignia  and  decorations  of  a  lodge  of  freemasons  ;(s) 
and  certain  old  family  pictures,  (t)  and  heir  looms,  (u)  will  be  enforced 
in  specie.  Wherever  the  object  of  sale  is  such  that  there  is  an  uncer- 
tainty whether  the  purchaser  can  procure  another  chattel  of  the  same  kind 
and  value,  or  the  possession  of  it  is  desirable  for  certain  purposes  which 
no  other  chattel  of  the  same  kind  will  answer,  a  specific  performance  will 
be  decreed. 

Ready  money  sales. — If  the  price  of  the  goods  is  paid  down  before  or 
at  the  time  of  delivery,  no  debt  is  created,  (x)  but  if  the  goods  are  de- 
livered at  one  time  and  the  price  is  paid  at  a  subsequent  period,  a  debt  is 
created,  and  the  payment  must  be  pleaded,  (y) 

Abatement  of  the  contract  price. — In  contracts  for  the  sale  of  goods  and 
chattels,  the  agreed  price  may  be  reduced  by  evidence  showing  that  the 
goods  were  not  of  the  proper  quality  or  description ;  (z)  and  the  pur- 
chaser is  not,  by  reason  of  his  having  given  such  evidence,  and  obtained  a 
reduction  in  the  amount  of  the  contract  price  in  an  action  brought  against 
him  by  the  vendor,  precluded  from  bringing  his  cross  action  to  recover 
compensation  for  any  special  damage  that  he  may  subsequently  sustain  by 
reason  of  the  breach  of  contract.  Thus,  in  an  action  for  the  breach  of  a 
special  contract  to  build  and  sell  a  ship,  with  scantlings,  fastenings,  and 
planking,  according  to  a  certain  specification,  by  reason  whereof  the  ship 
so  strained  herself  on  a  voyage  that  it  became  necessary  to  re-fasten  and 
repair  her,  the  defence  pleaded  was,  that  the  defendant  had  previously 
sued  the  plaintiff  for  the  agreed  price  of  the  ship,  and  given  evidence  of 
such  breach  of  contract  in  reduction  of  the  price,  and  that  the  same  had 
been  reduced  accordingly ;  it  was  held,  that  the  plea  constituted  no  answer 
to  the  action,  as  all  that  the  plaintiff  could  by  law  have  been  allowed  on 
the  former  trial  was  the  difference  in  value  between  the  ship  as  she  was  at 
the  time  of  the  delivery  and  what  she  ought  to  have  been  according  to  the 
contract;  that  to  that  extent  the  plaintiff  must  be  considered  to  have 
received  satisfaction  for  the  breach,  but  no  further ;  and  that  all  claim  for 
damages  beyond  that  amount  arising  from  the  subsequent  necessity  of 

(©)  Story' $  Bq.  Jur.  §  717,  Buxton,  v.  Litter,  (u)  Earl  Macclesfield  v.  Davis,  3  Ves.  &  B.  16. 

3  Atk.  882.  (a?)  Bussey  v.  Barnett,  9  M.  W.  812 ;  1  Dowl. 

(  p)  Pusey  t.  Pusey,  1  Vera.  272.  N.  S.  646. 

(f)  Fells  t.  Read,  8  Ves.  70.  (v)  Littleckild  v.  Banks,  7  Q.  B.  789.    Nelson. 

(r)  Duke  of  Somerset  v.  Cookson,  3  P.  Wms.  v.  Pattrick,  3  C.  B.  775. 

389.  (*)  Cutler  v.  Close,  5  C.  &  P.  387.    Allen  v. 

(s)  Lloyd  v.  Loafing,  6  Ves.  773.  Cameron,  1  Cr.  &  M.  832;  3  Tyr.   907,  s.  c. 

(t)  Lady  ArundeU  v.  Pkipps,  10  Ves.  189.  Turner  v.  Diaper,  2  M.  &  Gr.  241.     Toulman 

Lowtker  ?.  Lowtker,  13  Ves.  95.  v.  Uedley,  2  Car.  &  Kirw.  199.    Post,  ch.  9. 
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more  extensive  repairs  and  alterations,  which  could  not  have  been  allowed 
in  the  former  action,  might  then  be  recovered,  (a)     Care,  however,  must 
be  taken  to  mark  the  distinction  between  an  action  on  the  special  contract 
itself  for  the   agreed  price,    and  an   action  upon   a  bill   of   exchange 
or  promissory  note  given  by  way  of  payment  of  the  amount.      "The 
cases  have   completely   established  the   distinction  between   an    action 
for  the  price  of  the    goods  and   an  action  on  the   security   given   for 
them.     In  the  former,  the  value  only  can  be  recovered;  in  the  latter, 
the  patty  holding  bills  given  for  the  price  of  the  goods  supplied  caa 
recover  on  them  unless  there  has  been  a  total  failure  of  the  consideration. 
If  the  consideration  fails  partially,  as  by  the  inferiority  of  the  article  fur- 
nished, the  buyer  must  seek  his  remedy  by  a  cross  action,  (b)     Where 
a  contract  was  entered  into  for  the  purohase  of  goods  of  "  good  quality 
and  moderate  price,"  and  the  price  was  estimated  at  1,000/.,  and  bills  were 
given  for  that  amount,  it  was  held  to  be  no  defence  to  an  action  on  the 
bills  that  the  goods  turned  out  to  be  worth  much  less  than  the  estimated 
price,  and  that  the  acceptor  had  paid  on  the  bills  more  than  the  real  value 
of  the  goods,  (c)     The  contract  also  may  be  divisible,  but  the  security  is 
entire. 


SECTION  III. 


FAILURE    OF    THE    SALE    FROM   WANT     OF     TITLE. — FRAUD   OR  MISTAKE.— 

RECOVERY   OF   THE    PURCHASE-MONEY. 

Caveat  emptor. — In  Noy's  maxims  it  seems  to  be  affirmed  to  be  a  prin- 
ciple of  law,  that  if  a  man  steals  a  horse  and  sells  it  on  credit,  and  the 
owner  takes  it  away  from  the  purchaser  before  the  price  is  paid,  the  thief 
may  nevertheless  sue  the  purchaser  for  the  price.  "  If  I  take,"  it  is  said, 
"  the  horse  of  another  man  and  sell  him,  and  the  owner  take  him  again,  I 
may  have  an  action  of  debt  for  the  money,  for  the  bargain  was  perfect  by 
the  delivery  of  the  horse  et  caveat  emptor."  (a)  So  absurd  a  proposition 
never  could  have  been  the  settled  law  of  this  country :  there  are  several 
ancient  authorities  opposed  to  it,  and  all  the  modern  decisions  in  our 
courts  of  justice  are  quite  at  variance  with  such  a  doctrine.    It  has  always 

(a)  Mondelr.  Steel,*  M.&W.  858.    Rigger.         (c)  Obbard  v.  Brffont,  M.  &  K.  488;  ana** 
Burbidge,  15  M.  &  W.  598.  port,  ch.  19. 


(6)    Morgan  t.  Richardson,  1  Camp.  40  n.         (a)  Noy's  Maxims  209,  P.  89.     Walkers 

Tye  y.   Gwynn*  2  Camp.  348.    Moggridge  r.  8  Co.  22  b.,  if  no  authority.    The  ptopofltfoi  * 

Jones,  8  Camp.  38 ;  14  Bast,  486,  a.  c.   Comae  ▼.  there  merely  stated  in  the  argument,  ne  not**  ^ 

Warriner,  1  C.  B.  857.  ing  taken  of  it  by  the  eomrt 
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een  held  that  if  a  man  sells  a  chattel,  knowing  it  at  the  time  to  be  the 
roperty  of  another,  and  the  purchaser  is  evicted,  the  vendor  cannot  main- 
erin  an  action  for  the  price ;  and  if  the  price  has  been  paid  over  to  him,  the 
rarchaser  is  entitled  to  maintain  an  action  to  recover  it  back,  (A)  "  If  a 
nan  takes  the  goods  of  I.  S.  tortiously  and  sells  them  to  me  for  money  as 
lis  own  goods,  and  afterwards  I.  S.  takes  them  away  from  me,  I  may  have 
in  action  on  the  case  against  my  vendor."  (c)  "  If  the  vendor  affirm  that 
the  goods  are  the  goods  of  a  stranger  his  friend,  and  that  he  had  authority 
from  him  to  sell  them,  and  upon  that  B.  buy  them,  when  in  truth  they  are 
the  goods  of  another,  yet  if  he  sell  them  fraudulently  and  falsely  on  this 
pretence  of  authority,  though  he  do  not  warrant  them,  and  though  it  be 
not  averred  that  he  sold  them  knowing  them  to  be  the  goods  of  the 
•frfcnger,  yet  B.  shall  have  an  action  for  this  deceit."  (d)  By  the  civil  law, 
« the  vendor  knowingly  sold  a  thing  belonging  to  another  person,  the  pur- 
tflftser  might  sue  for  the  recovery  of  damages  without  waiting  for  an 
fiction,  {e) 

■Express  affirmations  and  warranties  of  title. — Fraud. — We  have 
r&ady  seen  that  a  mere  misrepresentation  or  false  statement  not  amounting 
&  warranty  is  not  fraudulent,  and  that  an  action  on  the  case  for  deceit 
t*not  be  maintained  thereon,  unless  it  was  known  to  be  untrue  at  the 
ae  it  was  made  (ante,  p.  126) ;  and  there  are  several  old  cases  upholding 
^  principle,  that  an  action  for  deceit  cannot  be  maintained  for  a  false 
u-mation  of  title  on  the  part  of  a  vendor  not  amounting  to  a  warranty 
less  it  can  be  shown  that  the  affirmation  was  false  to  the  knowledge  of 
&  vendor  at  the  time  he  made  it.  Thus,  where  an  action  on  the  case 
is  brought  against  the  defendant  for  falsely  and  fraudulently  selling  a 
►rse  to  the  plaintiff  as  the  defendant's  own  horse,  whereas  it  was  the 
>rse  of  Sir  J.  S.,  the  plaintiff  was  nonsuited,  because  he  could  not  prove 
iat  the  defendant  knew  it  not  to  be  his  own  horse,  and  that  he  had  no 
ight  to  sell  it  (/)  But  we  have  already  seen  that  it  has  been  held  by 
lolt,  C.  J.,  and  has  been  uniformly  adopted  ever  since,  that  every  affirma- 
ion  made  by  a  vendor  at  the  time  of  a  sale  is  a  warranty,  provided  it  ap- 
pfctts  to  have  been  so  intended,  (g)  Therefore  an  affirmation  of  title 
rode  by  the  vendor  at  the  time  of  the  sale  would  now  be  held  to  amount 
to  an  express  warranty  of  title,  and  the  vendor  might  be  sued  thereon, 
'Aether  he  did  or  did  not  know  of  the  falseness  thereof  at  the  time  he 

W&mntu  v.  Leicester,  Cro.  Jac.  474.  Alien  y.      meam  esse  factum.     Dig.  lib.  19,  tit.  1,  lex  80, 
r,  18  M.  A  W.  94.    Peto  t.  Blades,  5      §  1. 


*V  «*7.  if)  SpringweU  r.  Allen,  Aleyn.  91;   2  Bastf 

)  -*•    Jtolle  Abr.  90,  pi.  5.  448,  n.  (a)  Littledale,    J.,  Early*.  Garrett,  9 

I  *     Boll  Abr.  91,  pi.  7;  Bailer,  J.,  8.  T.  B.  &  C.  932.     RotweU  v.    Vaughan,  Cro.  Jac. 

?•  196.                                            ^ 

'  .**i   acitni  alienam  rem  ignoranti  mibi  Ten-  {g)  Bailer,  J.,  PasUy  t.  Freeman,  8  T.  R.  57. 

*"*»  «tiam  prinsqnam  evincatur,  utiliter  me  ex  1  Smith's  Leadg.  Gas.  78 ;  ante,  127—182. 
*°  ^cturum  putavit  in  id,  quanti  mea  intersit 
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he  gave  it  Thus  observes  Lord  Holt,  "  Where  one  having  the  possession 
of  any  personal  chattel,  sells  it,  the  bare  affirming  it  to  be  his,  amounts  to 
a  warranty  of  the  fact,  and  an  action  lies  on  the  affirmation,  for  his  having 
possession  is  a  colour  of  title,  and  perhaps  no  other  title  can  be  made  out; 
aliter,  where  the  seller  is  out  of  possession,  for  then  there  may  be  room  to 
question  the  seller's  title,  and  caveat  emptor  in  such  a  case  to  have  either 
an  express  warranty  or  a  good  title."  (A)  "  This  distinction  by  Holt," 
observes  Buller,  J.,  "  is  not  mentioned  by  Lord  Raymond,  who  reports  the 
same  case  (p.  593),  and  if  an  affirmation  at  the  time  of  sale  be  a  warranty, 
I  cannot  perceive  a  distinction  between  the  vendor's  being  in  or  out  of 
possession.  The  thing  is  bought  of  him,  and  in  consequence  of  his  asser- 
tion ;  and  if  there  be  any  difference,  it  seems  to  me  that  the  case  is 
strongest  against  the  vendor  when  he  is  out  of  possession,  because  then 
the  vendee  has  nothing  but  the  warranty  to  rely  on."  (t) 

Implied  warranties  of  title. — It  appears  now  to  be  an  established  prin- 
ciple of  law,  although  there  are  some  old  cases  and  authorities  which 
apparently  point  to  an  opposite  conclusion,  that  wherever  a  man  sells 
goods  as  owner,  he  impliedly  undertakes  and  promises  that  the  goods  are 
his  own  goods,  and  that  he  has  a  right  to  make  the  sale  and  transfer  he 
professes  to  make ;  and  if  he  was  not  the  owner  at  the  time  of  the  sale, 
and  was  not  selling  his  own  goods  but  the  goods  of  a  third  party,  who 
subsequently  claims  them  and  deprives  the  purchaser  of  them,  he  is 
responsible  in  damages  for  the  breach  of  such  implied  undertaking.  "  By 
the  civil  law,"  observes  Blackstone,  "  an  implied  warranty  was  annexed  to 
every  sale  in  respect  of  the  title  of  the  vendor ;  and  so,  too,  in  our  law, 
a  purchaser  of  goods  and  chattels  may  have  a  satisfaction  from  the  seller, 
if  he  sells  them  as  his  own  and  the  title  proves  deficient,  without  any  ex- 
press warranty  for  that  purpose."  (k)  Such  is  the  case  in  the  Roman 
law,  (/)  the  French  law,  (m)  the  Scotch  law,  (n)  and  all  the  various 
systems  of  jurisprudence  founded  on  the  Roman  code;  and  this,  too,  is 
the  case  in  the  American  law,  founded  on  the  principles  of  our  own  com- 
mon law.  (n) 

Where  an  action  was  brought  for  the  price  of  goods  sold  and  delivered, 
and  the  defendant  pleaded  that  the  goods  were  part  of  the  estate  of  J.  A., 
who  died  intestate,  and  that  the  plaintiff  sold  the  goods,  pretending  to  be 
executor  of  the  said  J.  A.,  and  that  the  plaintiff  was  not  such  executor, 
and  had  no  right  or  title  to  sell  the  goods,  and  that  after  the  sale  and 

(A)  Medina  v.  Stoughton,  1  Salk.  210.     Crone  98. 

t.  Gardner,  Carth.  90 ;  3  Mod.  261, 1  Best,  C.  J.  (I)  Cod.  lib.  8,  tit.  45 ;  Dig.  lib.  21,  tit  % 

Adamson  v.  Jarvu,    4  Bing.  73.     Harding  v.  (m)  Code  Napoleon,  1626,  ante,  p.  237* 

Freeman,  Sty.  310.  (»)  Armstrong  v.  Perry,  5  Wend.  586.  $**' 

( t)  Pasley  t.  Freeman,  3T.R.  58.  dale  r.  Babcock,  1  J.  R.,  517.    Sedg.  on  Dw»» 

(A)   2  Bl.  Com.  451 ;  2  Kent's  Com.   478;  2  298;  2  Kent's  Com.  478. 
Stephen's  Com.   126.    Lee  v.  Shore,  1  B.  &  C. 
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before  payment  of  the  price  letters  of  administration  of  the  estate  of  the 
said  J.  A.  were  granted  to  G.  N.,  who  required  the  defendant  to  pay  him 
the  price  of  the  said  goods,  and  thereupon  the  defendant  paid  the  same  to 
the  said  G.  N.,  &c,  it  was  held  that  the  plea  was  a  good  defence  to  the 
action.  (0)  The  vendor  in  this  case  was  in  possession  of  the  goods  at 
the  time  of  the  sale,  and  the  goods  were  delivered  by  him  to  the  purchaser, 
and  if  he  could  not  under  the  circumstances  sue  for  the  price,  neither 
could  he  have  lawfully  retained  it  if  it  had  been  paid  to  him,  in  the  first 
instance. 

But  if  a  man  does  not  sell  goods  as  owner,  but  in  some  special  cha- 
racter or  capacity,  and  the  purchaser  has  notice  thereof,  he  is  bound  to 
look  into  the  title  of  his  vendor,  and  must  protect  himself  by  an  express 
warranty  of  title  if  he  wishes  to  be  secure  of  his  purchase ;  for  there  is 
not,  under  such  circumstances,  any  implied  warranty  of  title  on  the  part 
of  the  vendor.  The  latter  merely  undertakes  and  promises  that  he  does 
not  at  the  time  he  sells,  know  of  any  defect  in  his  authority  or  title  to  sell, 
and  he  cannot  be  made  responsible  for  the  repayment  of  the  purchase- 
money,  unless  it  can  be  proved  that  he  knew  he  had  no  right  or  title  to 
sell,  and  that  his  conduct  was  consequently  fraudulent.  Thus  in  the  case 
of  sales  by  sheriffs  of  goods  and  chattels  taken  in  execution,  the  sheriff 
does  not  impliedly  warrant  his  title  to  sell  or  warrant  the  purchaser 
against  eviction ;  he  merely  promises  that  he  does  not  at  the  time  he  sells 
know  of  any  defect  in  his  authority,  or  that  he  has  no  right  or  title  to  sell. 
So  in  the  case  of  sales  by  pawnbrokers  of  unredeemed  pledges,  the  pawn- 
broker only  warrants  the  subject  matter  of  the  sale  to  be  a  pledge,  the 
time  for  the  redemption  of  which  has  expired.  He  does  not  warrant  or 
promise  that  the  pledgor  had  a  title  to  pledge  the  article,  nor  does  he 
impliedly  warrant  the  purchaser  against  eviction.  As  he  has  sold  in  a 
special  character  or  capacity,  he  impliedly  sells  and  agrees  to  transfer  his 
own  title  and  interest  in  the  subject  matter  of  the  sale,  and  that  being  so, 
it  is  the  duty  of  the  purchaser  to  inquire  into  the  title,  and  if  he  neglects 
so  to  do,  and  it  subsequently  appears  that  the  pledgor  had  no  title  to 
pledge  nor  the  pawnbroker  to  sell,  and  the  purchaser  is  evicted,  he  can- 
not recover  compensation  for  his  loss,  unless  he  can  establish  a  case  of 
Grand,  (p) 

If  there  has  been  a  sale  and  actual  delivery  of  goods,  in  point  of  fact 
the  want  of  title  on  the  part  of  the  vendor  cannot  be  given  in  evidence 
under  the  plea  of  non-assumpsit.  A  special  plea  must  be  framed,  "  con- 
fessing a  sale  and  delivery  in  point  of  fact,  and  showing  that  it  was  not 
binding  in  point  of  law."  (g) 


(o)  Allen  y.  Hopkiru,  18  M.  &.  W.  94.    Lee      18  Law  J.,  Ezchr. 

Share,  1  B.  &  C.  98.  (  q)  Walker  ▼.  Melhr,  17  Law  J.,  Q.  B.  10 

(p)  MorUy  r.  AUenborough,  12  Jar.   2  Ezchr.      12  Jur.  268,  s.  c     Lee  J.  Shore,  1RAC.  98. 
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A  distinction'has  been  made  in  some  cases  between  a  sale  by  a  person 
who  is  in  possession  of  the  goods  he  sells  and  a  person  who  is  out  of 
possession  .  stad  sells  merely  his  right  or  title  to  goods  which  are  in  the 
possession  of  a  third  party.  Thus  it  is  said,  that  if  a  man  sells  a  hone, 
whereof  another  is  possessed  without  any  covenant  or  warranty  for  the  en- 
joyment, it  is  at  the  peril  of  him  who  buys,  and  the  latter  shall  have  no  action 
at  law  for  the  recovery  of  his  money,  because  he  might  have  protected  himself 
by  the  contract,  (r)  This  is  undoubtedly  the  case  if  the  possession  of  the 
third  party  is  an  adverse  possession,  and  the  title  is  disputed,  and  the  vendor 
merely  sells  all  the  title  and  interest  he  possesses,  submitting  that  title  to 
the  scrutiny  or  investigation  of  the  purchaser  (ante,  pp.  285 — 239).  But 
if  a  man  sells  a  thing  in  the  hands  of  a  third  party,  absolutely  as  owner, 
and  receives  the  full  value  of  it,  he  impliedly  undertakes  to  put  the  pur- 
chaser into  possession  of  the  subject  matter  of  the  sale,  (s)  By  the  civil 
law,  the  vendor  of  rights  to  moveables  in  the  possession  of  third  parties  and 
of  rights  of  action  impliedly  warranted  that  he  had  the  right  or  title  which 
he  pretended  to  sell  or  transfer,  and  if  he  had  no  such  right,  the  sale  was 
void,  and  he  might  be  compelled  to  refund  the  money  he  had  ieceived  and 
make  good  the  damages  sustained  by  the  purchaser,  (t)  The  vendor  of  a 
debt  impliedly  warranted  that  the  debt  was  due  to  him,  but  not  the 
solvency  of  the  debtor,  (u)  If  the  purchaser  of  a  chattel,  who  had  been 
sued  and  evicted  for  want  of  title,  neglected  to  give  notice  to  the  vendor  of 
the  action  brought  against  him ;  if  he  allowed  judgment  to  go  against  him 
by  default,  or  defended  himself  negligently,  or  consented  to  a  reference 
without  the  knowledge  of  the  vendor,  he  was  not  permitted  to  proceed 
against  the  latter  upon  the  warranty,  as  the  eviction  might  have  resulted 
from  his  own  negligence,  {x) 

Recovery  of  the  purchase-money  in  case  of  eviction,  on  the  ground  of  a 
total  failure  of  consideration. — If  a  vendor  sells  a  chattel  absolutely 
as  owner,  he  undertakes  to  transfer  the  right  of  property  as  well  as  the 
possession  of  the  subject  matter  of  the  sale  to  the  purchaser,  and  if  pos- 
session only  is  given,  and  the  right  of  property  does  not  pass,  there  is  a 
total  failure  of  the  consideration  for  the  payment  of  the  price.  "If* 
man,"  observes  Best,  C.  J.,  "buys  the  goods  of  another  from  a  person 
who  has  no  authority  to  sell  them,  he  may  recover  compensation  against 
the  person  who  sold  the  goods  to  him,  although  the  person  who  sold  them 
did  not  undertake  that  he  had  a  right  to  sell  and  did  not  know  that  he  had 
no  right  to  sell.9'  (y)  Thus  where  the  plaintiff  succeeded  the  defendant  as 
the  tenant  of  a  dwelling  house,  and  agreed  with  him  for  the  purchase  of 

(r)  Tanfield,  C.  B.,  Roswell  v.  Vaughan,  Cro.  (u)  Dig.  lib.  18,  tit.  4,  lex  4. 

Jas.  197.  (*)  Dig.  21,  tit  2,  1.  51,  58,  56 ;  Cod.  Ik  «» 

(«)  Coe  v.  Clay,  5  Bing.  440 ;  3  M.  &  P.  59,  tit.  45 ;  Domat,  liv.  1,  tit  2, 1. 11, 21. 

t.  e. ;  ante,  pp.  70,  267.  (.y)  Best,  C.  J.,  A  damson  t.  Jmrvit,  4  IN* 

(0  Dig.  lib.  18,  tit.  4  ;  Cod.  lib.  4,  tit.  39.  78. ' 
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the  tenant's  fixtures  in  the  house,  and  paid  him  the  purchase-money,  and 
it  subsequently  appeared  that  the  fixtures  belonged  to  the  landlord,  and 
that  the  tenant  had  no  right  to  sell  them,  and  the  plaintiff  was  obliged  to 
pay  the  value  of  them  to  the  landlord,  it  was  held  that  he  was  entitled  to 
recover  baok  the  money  he  had  paid  to  the  defendant,  on  the  ground  that 
there  had  been  a  total  failure  of  the  consideration,  and  that  the  money 
bad  been  paid  under  a  mistake ;  although  it  appeared  that  the  defendant 
had  himself  bought  the  fixtures  bond  fide  of  a  preceding  tenant  in  ignor- 
ance of  the  title  of  the  landlord.  It  was  contended,  that  as  there  had  been 
no  fraud  on  the  part  of  the  defendant,  and  he  did  not  at  the  time  know 
that  he  was  selling  property  which  did  not  belong  to  him,  he  could  not  be 
compelled  to  refund  the  money ;   but  Lord  Kenyon  was  of  a  different 
opinion.     "  This    action,11    observes  his    Lordship,    "  imputes    nothing 
criminal  to  the  defendant ;  his  title  is  disaffirmed,  for  it  appears  he  has 
received  money  which  he  had  no  right  to,  and  which  he  must  therefore 
return.     He  may  recover  back  the  money  from  the  person  to  whom  he 
paid  it."  (z)     But  if  the  vendor  does  not  pretend  himself  to  be  the  owner 
°f  the  goods  he  sells,  but  sells  only  such  a  title  and  interest  as  the  law 
gives  him  in  the  subject  matter  of  the  sale,  the  purchase-money  cannot  be 
Boovered  back  on  the  ground  of  the  failure  of  the  consideration,  if  it 
MXis  out  that  the  vendor  had  not  the  title  or  interest  which  he  was  sup- 
o»ed  to  have,  unless  the  vendor  knew  of  his  want  of  title  at  the  time  of 
sale,  or  unless  there  has  been  a  fraudulent  concealment  (ante,  pp.  284 

Warranties  against  latent  defects  in  the  thing  sold. — It  has  already 
stated  to  be  a  rule  of  law,  that  if  a  thing  is  sold  in  its  natural  state, 
nothing  is  said  as  to  its  character  or  quality,  the  buyer  takes  the  risk 
>f  all  latent  defects  unknown  to  the  seller  at  the  time  of  the  making  of  the 
xmtract  of  sale,  all  that  the  seller  answers  for  being  that  the  article  is,  as 
Ear  as  he  knows,  what  it  appears  to  be  (ante,  pp.  269,  270).  If,  therefore, 
a  man  sells  a  horse  or  a  pipe  of  wine,  and  the  horse  is  unsound  and  the 
wine  sour,  an  action  will  not  lie  against  the  vendor ;  "  for  if  he  sell  with- 
out a  warranty  it  is  at  the  other's  peril,  and  his  eyes  and  his  taste  ought 
to  le  his  judges  in  that  case."  (a)  Where  142  bales  of  cotton  were  sold 
by  sample  upon  a  representation  that  the  bulk  corresponded  with  the 
•***iple,  and  the  price  was  paid,  and  it  subsequently  appeared  that  good 
••Ml  bad  cotton  had  been  falsely  and  fraudulently  packed,  the  good  cotton 
being  placed  on  the  outside  of  the  bale  where  the  samples  would  naturally 
be  taken,  and  the  insides  of  the  bale  filled  with  an  inferior  article,  but  the 
Tendor  did  not  know  of  the  false  packing  at  the  time  he  exhibited  the 

(*)  Robinpyn  r.  Anderton,  1  Peake,  129.  Lee-  (a)  Fitzherb.  N.  B.  94  ;  1  Roll.  Abr.  96,  97  ; 
*«»  t.  Lloyd.  WUkimon  y.  Lloyd,  1  4  Law  J.,  Co.  Litt  102,  a.  La  NewnUt  r.  ITouru,  8  Campb. 
x.  B.  105 ;  7  Q.  B.  48.  851 .    Stuart  t.  WUHns,  Dong.  20,  n. 
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samples,  but  believed  the  bulk  to  correspond  with  the  samples,  it  was  held 
that  an  action  on  the  case  for  deceit  could  not  be  maintained  against  him, 
as  he  had  acted  bond  fide,  (b)  But  he  might  probably  have  been  made 
responsible  for  the  breach  of  an  undertaking  or  promise  that  the  bulk 
corresponded  with  the  sample  at  the  time  the  sample  was  exhibited  to  the 
purchaser,  (c) 

When  a  manufacturer  sells  a  manufactured  article  which  is  expressly 
made  or  manufactured  and  designed  for  a  particular  use  or  purpose,  there 
is,  as  we  have  before  seen,  an  implied  undertaking  or  warranty  on  the  part 
of  the  person  who  makes  and  sells  it  that  it  is  fairly  and  reasonably  fit  and 
proper  for  the  purpose  for  which  it  is  made ;  as  in  the  case  of  the  copper 
manufacturer  who  professes  to  make  and  to  sell,(d)  or  even  to  sell  only,(e) 
copper  fit  for  the  purpose  of  sheathing  vessels.  There  is  also,  as  we  have 
have  already  seen,  an  implied  undertaking  on  the  part  of  every  vendor 
who  accepts  an  order  for  the  sale  and  supply  of  goods  and  chattels  which 
are  to  be  selected  by  such  vendor  to  furnish  and  forward  to  the  purchaser 
or  his  agent  an  article  which  fairly  and  reasonably  corresponds  with  the 
description  given  by  the  purchaser,  and  if  one  commodity  is  ordered  and 
another  is  sent,  the  vendor  will  be  responsible  for  all  the  damages  sus- 
tained by  the  purchaser.  (/)  If  the  purchaser  has  bargained  for  and 
agreed  to  buy  shares  in  a  particular  partnership  or  joint-stock  company, 
or  the  bonds,  or  coupons,  or  stock  of  a  particular  foreign  government,  and 
the  vendor  delivers  to  the  purchaser  forged  securities  and  receives  the 
purchase-money,  he  may  be  sued  for  a  breach  of  his  implied  undertaking 
to  deliver  to,  or  put  the  purchaser  in  possession  of,  the  article  or  chattel 
he  agreed  to  sell,  (g) 

Lowness  of  price  and  the  length  of  time  the  goods  have  been  kept  by 
the  purchaser  without  objection,  are  circumstances  to  be  taken  into  con- 
sideration in  determining  whether  he  has  received  what  he  agreed  to  boy 
and  the  vendor  undertook  to  sell.  (A) 

Redhibition. — Return  of  the  subject  mptter  of  the  sale  and  of  ike 
price. — It  is  a  maxim  of  the  civil  law,  that  "  he  who  has  sold  one  thing 
for  another,  an  old  thing  for  a  new,  a  less  quantity  than  what  he  under- 
took to  sell,  is  bound  to  take  back  the  thing  or  abate  the  price,  and  make 
good  the  damages  sustained  by  the  purchaser." («)  All  defects  which 
deprived  the  purchaser  of  the  use  and  enjoyment  of  the  subject  matter  of 
the  sale  altogether,  or  which  rendered  it  unfit  for  the  purpose  for  which 
it  was  known  to  be  required,  were,  by  the  Roman  lawyers,  called  redhibi- 

)  Ormrod  ▼.  Huth,  14  M.  &  W.  664.  (J)  Ante,  p.  268. 

c)  Ante,  pp.  272,  273.  (g)  Young  v.  CoU,  4  Sc.  495;  3  Bing-  N.8. 


P 


[d)  Jones  v.  Bright,  8  H.  &  P.  155 ;  5  Bing.  730,  s.c.  ;  ante,  pp.  151, 152. 
533,  a.  c. ,  ante,  p.  270.  (h)  Proster  y.  Hooper,  1  Moore,  106*. 

(e)  Gray  ▼.  Cox,  4  B.  &  C.  108 ;  6  D.  &  B.  (t)  Domat.  liv.  1,  tit.  2,  8.  1 1,  15  ;  Dig  Kb.  14 
208,  s.  c,  ante,  p.  271.  tit.  1,  lex  45 ;  lib.  19,  tit  1,  lex  21,  §  1 
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•y  defects,  because  they  gave  rise  to  the  redhibitory  action  which  was 
ought  to  compel  the  vendor  to  take  back  the  thing  sold  and  refund  the 
ioe.(£)  When  the  defects  in  the  thing  sold  gave  rise  to  a  redhibition 
A  dissolution  of  the  sale,  the  vendor  and  purchaser  were  restored  to  the 
udition  they  were  in  before  the  sale.  The  vendor  was  bound  to 
store  the  price  paid  with  interest,  and  the  purchaser  was  bound  to 
■store  to  the  vendor  the  subject  matter  of  the  sale,  with  all  the  profits  and 
Ivantages  he  had  reaped  from  it  whilst  it  was  in  his  possession.  (/)  But 
«re  is  this  difference,  it  is  observed  in  the  civil  law,  between  a  decree 
dissolution  and  a  decree  of  the  nullity  of  a  sale,  "  that  the  nullity  makes 
to  have  been  no  sale  from  the  beginning,  whilst  the  dissolution  makes 
»  sale  to  cease  but  does  not  render  it  void  ab  initio"{m) 
By  the  common  law,  whenever  the  subject-matter  of  the  sale  has  been 
pected  and  accepted  by  the  purchaser,  and  the  price  paid,  the  latter 
mot  return  the  article  and  claim  back  the  price,  unless  he  can  show 
&  there  has  been  positive  fraud  on  the  part  of  the  vendor.  If  there  has 
sn  a  breach  of  warranty  on  the  part  of  the  latter,  his  proper  course  is  to 
rag  an  action  upon  the  warranty ;  and  in  such  action  he  will  be  entitled 
recover  full  compensation  for  all  the  damage  he  has  sustained.  Lord 
Ion  is  reported  to  have  said  that  "  he  took  it  to  be  clear  law,  that  if  a 
"son  purchases  a  horse  which  is  warranted,  and  it  afterwards  turns  out 
&the  horse  was  unsound  (n)  at  the  time  of  the  warranty,  the  buyer 
ght  keep  the  horse  and  bring  an  action  on  the  warranty,  in  which  he 
laid  have  a  right  to  recover  the  difference  between  the  value  of  a  sound 
r8e,and  one  with  such  defects  as  existed  at  the  time  of  the  warranty;  or 

might  return  the  horse  and  bring  an  action  to  recover  the  full  money 
Id.  But,  in  the  latter  case  the  seller  had  a  right  to  expect  that  the  horse 
>nld  be  returned  in  the  same  state  he  was  in  when  sold,  and  not  by  any 
tans  diminished  in  value." (0)  "It  is  however  impossible,"  justly  ob- 
"ves  Lord  Tenterden,  "  to  reconcile  this  doctrine  with  those  cases  in 
tick  it  has  been  held,  that  where  the  property  in  the  specific  chattel  has 
&sed  to  the  vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon 
*  breach  of  the  warranty,  to  return  the  article  and  revest  the  property 

the  vendor,  and  recover  the  price  as  on  a  consideration  which  has 
l«d,(p)  but  must  sue  upon  the  warranty,  unless  there  has  been  a  con- 
ion  in  the  contract  authorizing  the  return,  or  the  vendor  has  received 
ok  the  chattel,  and  has  thereby  consented  to  rescind  the  contract,  or 
a  been  guilty  of  a  fraud,  which  destroys  the  contract  altogether.     If 

[*)  Dig.  lib.  21,  tit.  1,  21,  27.  Law  of  Horses. 

[!)  Facta  redhibitione,  omnia  in  integrum  retti-         (0)  Curtis  r.  Hannay,  3  Bap.  83. 

tutor,  perinde  ac  si  neque  emptio,  neque  venditio         {p)  See  Weston  r.  Downes,  1  Dong.  24.  Towers 

A     Dig.  lib.  21,  tit  1,  lex  60,  L  23,  §  ▼.  Barrett,  1  T.  E.  183.  Payne*.  Whale,  7  East, 


274.    Power  ▼.  Wells,  1  Doug.  24  n.    Emanuel 
(«)  Domat,  liv.  1,  tit  1,  s.  12. 1.  ^       ▼.  Dane,   3  Campb.  299.     Cooke  ▼.  Booth,    2 

(»)  As  to  unsoundness  in  horses,  see  OliphanVs     Cowp.  819. 
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these  cases,"  observes  his  lordship,  "  are  rightly  decided,  and  we  think 
they  are,  and  they  certainly  have  always  been  acted  upon,  it  is  clear  that 
the  purchaser  cannot  by  his  own  act  alone,  unless  in  die  excepted  cases 
above  mentioned,  revest  the  property  in  the  seller  and  recover  the  price, 
when  paid  on  the  ground  of  the  total  failure  of  consideration."  (y)     If  the 
purchaser  is  entitled  to  treat  the  contract  of  sale  as  a  void  contract,  hy 
reason  of  the  fraud  or  deceit  of  the  vendor,  he  may  then  return  the  article 
and  bring  an  action  for  the  recovery  of  the  money  paid  under  the  void 
contract,  (ante,  pp.  149 — 153,)  or,  treating  the  contract  as  a  subsisting- 
contract,  he  may  retain  it  in  his  own  hands,  or  re-sell  it,  and  sue  specially 
upon  the  contract,  and  so  recover  the  damages  he  has  sustained,  (r)    If 
he  treats  the  contract  as  a  void  contract,  and  sues  the  vendor  for  the  re- 
covery of  his  money,  he  can  only  recover  the  exact  amount  paid ;  but  if  he 
sues  upon  the  contract,  he  may  then  recover  the  whole  of  the  purchase- 
money,   (provided  there  has  been  a  total  failure  of  the  consideration,) 
together  with  all  the  damages  he  has  sustained  by  the  breach  of  contract 
If  the  purchaser  elects  to  treat  the  sale  as  a  nullity,  he  must  forthwith 
return  or  tender  the  subject-matter  of  the  sale,  or  give  notice  to  the  vendor 
to  take  it  back ;  for  if  the  purchaser  keeps  it  an  unreasonable  time,  or 
uses  it'  and  exercises  the  dominion  of  an  owner  over  it,  he  cannot  after- 
wards treat  the  sale  as  a  void  sale,  and  recover  the  purchase-money,  on 
the  ground  of  a  failure  of  consideration,  (s)     It  does  not  follow  that  the 
contract  is  rescinded  and  put  an  end  to  by  the  return  of  the  thing  sold, 
although  its  return  and  acceptance  are  circumstances  from  which  a  jury 
would  be  at  liberty  to  infer  that  the  contract  had  been  dissolved  by  the 
mutual  agreement  of  the  parties,  (t) 

If  a  purchaser,  having  a  right  to  return  the  goods  sold  to  him,  offers  to 
return  them,  and  the  vendor  refuses  to  accept  them,  the  goods  remain  at 
the  risk  of  the  vendor ;  and  if  they  are  destroyed  by  accident,  without  any 
want  of  reasonable  care  for  their  preservation,  the  loss  will  be  the  loss  of 
the  vendor,  (t*) 

If,  after  the  contract  of  sale  has  been  fulfilled  by  delivery  of  the  thing 
sold  and  payment  of  the  price,  the  vendor  and  purchaser  mutually  agree 
to  dissolve  the  sale  and  return  the  goods  and  refund  the  price,  "  this  is 
not,"  according  to  Domat,  "  a  dissolution  of  the  sale,  but  a  second  sale.(j) 

(9)  Street  v.  Blay,  2  B.  &  Ad.  462.  Parsons  Blay,  2  B.  &  Ad.  464.  Adam,  ▼.  Bickards,  2  H. 
t.  Sexton,  4  C.  B. ;  16  Law  J.,  C.  P.  184.  Tout-  Bl.  573.  Hunt  r.  Sili,  5  Bait,  452.  Cwr*  ▼• 
mt»  v.  Hedley,  2  Car.  &  Kirw.  157.  Pugk,  16  Law  J.,  Q.  B.  199. 

(r)  Fielder  v.  Starkin,  1  H.  Bl.  19.   Buchanan         (t)  Long  y.  Preston,  2  M.  A  P.  262. 
v.  Parnshaw,  2  T.  E.  745.  Poulton  ▼.  LaUimore, 
9  B.  &  C.  265. 

(#)  Fisher  v.  Samuda,  I  Camp.  193.    Sired  v. 


m  Jjong  y.  rreswn,  z  m\.  «t  r.  Kz. 

(u\  OhJl  y.  Smith,  I  Stark.  107.  Port,  CL  XL 

(x)  Domat,  Hy.  7,  tit.  2,  f .  12. 
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SECTION  I. 


OF  THE  CONTRACT  OF  HYPOTHECATION. 

ind  effect  of  the  contract — The  contract  of  hypothecation,  as 
amongst  the  Greeks  and  Romans,  was  a  contract  whereby  a 
rged  certain  specific  property  or  all  his  property  generally  with 
it  of  a  certain  debt.  It  derived  its  name  from  the  Greek  word 
m  vjto  and  rt$€a0ai9  to  place  under  an  obligation,  the  property 
jcted  to  a  specific  charge.  No  right  of  property  in  the  thing 
ed  was,  by  this  contract,  transferred  to  the  creditor,  nor  any 
!  possession  thereof,  but  the  debt  was  tacked  on  to  the  pro- 

y2 
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perty,  so  that  the  creditor  had  a  right  to  follow  it  through  whatever  hands 
it  might  happen  to  pass  and  attach  it,  and  sell  it  in  satisfaction  and  dis- 
charge of  the  debt.     A  contract,  or  power  of  this  kind,  which  enabled  one 
man  to  have  the  visible  ownership,  and  another  a  secret  power  of  disposal 
of  property,  was  liable  to  great  abuse,  and  afforded  a  great  temptation  to 
fraud ;  and  this  was  sought  to  be  guarded  against  by  making  the  contract 
public  and  notorious,  so  that  all  persons  dealing  with  hypothecated  pro- 
perty might  be  put  upon  their  guard,  and  be  furnished  with  the  means  of 
ascertaining  the  nature  and  extent  of  the  charges  upon  it     The  Athenian 
hypothecated  estates  were  distinguished  "by  small  columns  and  inscrip- 
tions, called  opoty  erected  on  the  land  or  affixed  to  the  houses,  and  con- 
taining a  specification  of  the  sum  for  which  they  were  hypothecated."^) 
"  A  hypothecation,"  observes  Pothier,  "  is  a  right  which  a  creditor  has  in 
the  property  of  another,  which  consists  in  the  power  of  causing  it  to  be 
sold  and  the  price  appropriated  in  payment  of  his  debt.     This  right  of 
hypothecation  is  jus  in  re"    Hypothecation  by  the  French  law  is  either 
legal,  judicial,  or  conventional.     Under  the  term  legal  hypothecation  is 
comprehended  all  such  charges  and  liens  upon  property  as  arise  by  im- 
plication and  intendment  of  law.     By  a  judicial  hypothecation  is  meant 
that  description  of  charge  or  claim  upon  property  which  results  from  the 
judgments  of  the  courts  of  justice  and  from  judicial  acts :  and  a  conven- 
tional hypothecation  is  that  which  is  founded  purely  upon  contract    This 
last  description  of  hypothecation  "  can  only  be  consented  to  by  an  act 
passed  in  authentic  form  before  two  notaries,  or  before  one  notary  and  two 
witnesses."  (b) 

The  term  hypothecation  is  used  in  the  present  chapter  in  accordance 
with  its  ancient  signification,  to  denote  that  class  of  contracts,  transactions, 
and  acts  in  law,  which  have  the  effect  of  creating  a  lien  or  charge  upon 
property,  without  any  transfer  of  the  ownership  or  possession  thereof. 

Of  the  equitable  charge  or  lien  upon  realty  resulting  from  deposits  <f 
title-deeds. — If  the  owner  of  an  estate  or  interest  in  land  deposits  his 
muniments  of  title  with  a  creditor  as  a  security  for  the  payment  of  a  debt, 
or  re-payment  of  money  advanced,  the  creditor  or  the  lender  has  in  equity 
a  claim  or  charge  upon  the  estate,  which  will  bind  the  land  in  the  hands 
of  all  subsequent  purchasers  who  had  notice  of  the  deposit  at  the  time 
they  accepted  a  conveyance  of  the  property,  (c)  and  will  prevail  over  the 
claims  of  all  subsequent  registered  judgment  creditors, (d)  and  the  claim* 
of  the  assignees  of  a  bankrupt  or  insolvent  depositor,  (e)  The  depositary 
of  the  title-deeds  has  a  direct  control  over  the  owner's  power  of  dispose 

(a)  Sir  Wm.  Jones,  Com.  Imbus.  (d)  WhUworth  ▼.  Gaugain,  3  Haw,  416;  8 

(6)  Cod.  Civ.  liv.  8,  tit  18, 2127.  Jur.  374 ;  10  Jur.  581. 

(«)  Fiizjamet  v.  Fitgames,  Finch,  10.     Rumll  (e)  Sumpter  v.  Cooper,  2  B.  &  Ad.  223.  2* 

v.  Ruuell,  1  Br.  Ch.  G.  269.    Ex  parte  Coming,  t.  Jones,  10  B.  &  C.  718. 
9  Yes.  117.    Ex  park  WhiOrcad,  19  Vet.  209. 
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tion  of  the  estate,  inasmuch  as  a  purchaser  cannot  safely  take  a  convey- 
ance without  a  previous  investigation  of  the  title,  and  if  he  receives  notice 
of  the  deposit  of  the  deeds  before  he  has  completed  his  purchase,  the  land 
will  be  subjected  in  his  hands  to  all  the  claims  and  charges  which  the 
depositary  of  the  deeds  may  have  acquired  thereon.  "  Land  is  not  held 
by  possession  but  by  title.  .  .  .  No  person  in  his  senses  would  take 
an  offer  of  a  purchase  of  land  from  a  man  merely  because  he  stood  upon 
the  ground.  It  is  not  even  primd  facie  evidence.  He  may  be  tenant  by 
sufferance  or  a  trespasser.  A  purchaser  must  look  to  his  title,  and  if, 
being  asked  for  his  deeds,  the  vendor  acknowledges  that  he  has  not  got 
them,  the  purchaser  is  bound  to  further  inquiry."  {/)  If,  however,  a  sub- 
sequent purchaser  or  mortgagee  has  been  deceived  by  false  evidence  of 
title,  such  as  the  production  of  forged  or  counterfeit  title-deeds,  and  has 
not  been  guilty  of  any  laches  or  negligence  in  the  course  of  his  purchase 
or  acquisition  of  the  property,  he  will  be  entitled  to  hold  it  discharged  of 
the  \ien.(g)  In  such  a  case,  the  equities  of  the  parties  being  equal,  the 
possessor  of  the  legal  title  must  prevail.  So  if  the  depositary  of  the  deeds 
makes  himself  in  any  way  a  party  to  the  concealment  of  the  deposit  from 
a  subsequent  purchaser  or  mortgagee,  he  will  lose  his  lien  upon  the  land 
as  soon  as  a  transfer  or  conveyance  has  been  executed  to  the  latter.  If 
he  is  induced  to  part  with  the  possession  of  the  deeds,  and  they  are  then 
taken  without  his  knowledge  or  authority,  and  produced  as  evidence  of 
title  to  an  intended  purchaser,  who  accepts  a  conveyance  and  pays  his 
purchase-money  in  ignorance  of  the  deposit,  the  land  will  pass  free  from 
the  charge,  (h)  But  the  depositary  will  not,  from  the  mere  circumstance 
of  his  having  parted  with  the  possession  of  the  deeds,  and  without  their 
having  been  made  the  instrument  of  fraud,  lose  his  charge  or  lien  upon 
the  land  therein  comprised,  (t)  If  the  property  comprised  in  the  title- 
deeds  is  subject  to  a  trust,  the  trust  will  prevail  as  against  the  depositary, 
although  he  had  no  notice  of  the  trust  at  the  time  of  the  making  of  the 
deposit  (k) 

Authentication  and  proof  of  the  deposit  as  a  charge  on  realty. — In 
order  to  constitute  and  create  a  charge  or  lien  of  this  description  upon  the 
land  there  must  be  an  actual  deposit  of  the  title-deeds.  (/)  An  agreement 
to  make  a  deposit,  or  an  order  on  a  third  party  to  make  it,  will  not  have 
the  effect  of  charging  the  land  with  the  payment  of  the  debt.  But  it  is 
not  necessary  that  there  should  be  a  written  memorandum  of  the  nature 
and  terms  of  the  deposit.     If  money  is  advanced  on  the  one  side,  and  the 

(/)  Lord  Eldon,  Biern  ▼.  Mill,  18  Yes.  121,         (t)  Manningford  v.  Toleman,  1  CoL  Ch.  C. 

122.     Birch  y.  EUamet,  2  Anttr.  427.    Drydtn  670. 
v.  Fro*,  3  My.  &  Cr.  670.  (I)  Ex  pari*  Coombe*  4  Had.  249.    Ex  parts 

(a)  Plumb  y.  Fluit,  2  Anstr.  482.  Perry,  3  M.  D.  &  O.  252.    Ex  parte  Orrett,  3 

(A)  Alien  ▼.  Knight,  6  Hare,  278,  279.     Cat-  Mont  &  Ayr.  153.     As  to  deposit*  of  publicans 

teU  ▼.  Simons,  8  Bear.  243.  leases  sec  Menx  v.  Smith,  1  Mon.  D.  &  D.  396. 

(t)  Ex  parte  Morgan,  12  Yes.  6. 
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deeds  ore  deposited  on  the  other,  or  the  depositor  is  shown  to  have  been 
indebted  to  the  depositary  at  the  time  of  the  making  of  the  deposit,  it  is 
sufficient  to  constitute  and  create  the  charge  or  lien  upon  die  land  in 
equity,  (m)  An  equitable  mortgage  of  copyholds  may  be  created  by  u  a 
mere  deposit  by  a  debtor  of  the  copy  of  court  roll  with  his  creditor.(a) 
This  practice  of  charging  land  through  the  medium  of  oral  contracts 
appears  to  be  directly  at  variance  with  the  fourth  section  of  the  statute  of 
frauds,  which  requires,  as  we  have  already  seen,  all  contracts  for  any 
interest  in  or  concerning  lands,  tenements,  or  hereditaments,  to  be  authen- 
ticated by  a  signed  writing,  (o)  An  oral  agreement  to  mortgage  lands  as 
a  security  for  the  payment  of  an  existing  debt,  followed  by  a  deposit  of 
title-deeds,  has  been  held  to  have-the  effect  of  hypothecating  or  charging 
the  lands  holden  under  such  deeds,  (p)  And  where  title-deeds  were  left 
in  the  hands  of  an  attorney  for  the  purpose  of  preparing  a  mortgage,  as  a 
security  for  money  previously  advanced,  the  lands  holden  under  such 
title-deeds  were  charged  with  the  loan.(q)  In  other  cases,  however,  it 
has  been  holden,  that  where  deeds  are  not  delivered  by  way  of  deposit  as 
security  for  a  debt,  or  as  an  immediate  pledge,  but  for  an  attorney  to  draw 
up  a  mortgage,  there  is  no  lien  upon  the  land,  although  there  is  an  exist- 
ing debt,  to  secure  which  the  mortgage  is  to  be  executed,  (r)  Title-deeds 
originally  deposited  in  the  hands  of  bankers  for  safe  custody  may,  by  a 
subsequent  agreement  with  them,  be  changed  into  a  deposit  to  secure  the 
re-pa}inent  of  money  advanced,  (s)  and  if  changes  take  place  in  the  mem- 
bers of  the  banking  firm  they  will  not,  by  reason  thereof,  lose  the  benefit, 
of  their  security.  (0  Where  some  brewers  agreed  to  advance  money  to  a 
publican  on  a  deposit  of  his  lease,  and  the  lease  was  delivered  by  the 
lessor,  immediately  after  its  execution,  to  the  brewers9  agent  who  advanced 
the  money,  it  was  held  that  the  brewers  had  a  lien  on  the  lease.  (*) 
Lastly,  it  may  be  observed,  that  although  a  written  contract  is  held  not  to 
be  necessary  to  establish  the  charge  or  lien  upon  the  land,  yet,  if  the 
depositary  can  produce  no  written  evidence  of  the  contract,  he  will  not  be 
allowed  the  costs  of  any  proceedings  undertaken  by  him  in  equity  to  enforce 
his  lien,  (a?) 

Of  the  parties  entitled  to  make  the  deposit. — The  deposit  must  of 


(m)  Russel  v.  Russel,  1  Bio.  0.  C.  269.  Ex 
parte  Mountfort,  1 4  Yes.  606.  Ex  parte  Langston, 
17  Ves.  230.  Ex  parte  Kensington,  2  Yes.  &  B. 
83.    Richard*  ▼  .  BorreU,  3  Bsp.  1 02. 

(n)  WkUbread  v.  Boulnois,  I  Y.St  Col.  303. 

(o)  Ante,  pp.  36 — 40.  Lord  Eldon,  Ex  parte 
Whitbread,  19  Yes.  210.  Mountfort,  14  Vet.  606. 
Haigh,  11  Ves.  403.  Coming,  9  Yes.  115.  Nor- 
ri*  v.  Wilkinson,  12  Ves.  192. 

(p)  Edge  t.  Worthington,  1  Cor,  211.  Ex 
parte  Bruce,  1  Bote,  374.  Ex  parte  Harvey,  1 
Mont  &  Chitt.  261. 


(q)  Key*  t.  Williams,  3  T.  ft  C.  tf ;  2fo 
611.    Hockley  t.  Bantock,  1  Bass.  141. 

(r)  Briseck  ▼.  Manners,  9  Mod.  284.  Jfen* 
t.  Wilkinson,  12  Yes.  199.  Ex  parts  B*d>  * 
Cox.  247. 

is)  Ex  parte  Farley,  5  Jar.  512. 
0  Ex  parte  Smith,  2  Mon.  D. ft  De  G.*H- 
Oakes,  ib.  234. 

(«)  Meux  ▼.  Smith,  2  Hon.  P.  &  De  G.7#; 
1  ib.  896. 

(x)  Ex  parte  Brightens,  1  Swanst  8.  ti*» 
3  Mad.  372. 
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ii  all  cases,  be  made  by  the  person  who  has  the  ownership  of,  and 
f  disposition  over,  the  property  comprised  in  the  deeds,  and  with 
urent  intention  of  pledging  the  title  as  a  security  for  the  payment 
5y.  A  person  who  has  casually  become  possessed  of  title-deeds, 
has  received  them  from  a  person  who  had  no  authority  from  the 

>  pledge  them,  cannot  of  course  found  any  lien  or  charge  upon  the 
(y)     The  depositary,  moreover,  must  have  all  the  deeds  that  are 

I  to  the  establishment  of  the  title.  If  he  has  only  a  portion  of  the 
ds,  and  is  possessed  only  of  insufficient  and  incomplete  evidence 
he  cannot  found  thereon  a  lien  or  charge  upon  the  land  as  against 
ent  purchasers  and  mortgagees ;  and  if  part  of  the  title-deeds  are 
>d  with  one  creditor,  and  part  with  another  creditor,  neither  of 

II  obtain  a  lien  by  the  deposit,  (z)  The  depositor  of  the  deeds 
course,  only  charge  the  lands  to  the  extent  of  his  own  estate  and 
therein.  If  a  tenant  for  life  deposits  the  title-deeds  of  the  inherit- 
th  his  creditor,  the  estate  for  life  only  is  charged,  and  the  deposi- 
t  no  lien  against  the  remainder-man; (a)  and  if  a  vendor  retains 
-deeds,  and  pledges  them,  he  can  confer  a  security  only  to  the 
>f  his  own  lien  upon  them.  (J)  And  if  the  depositor  has  no  interest 
,  the  deeds  he  can  confer  none  on  his  depositary,  (c) 

he  extent  of  the  lien. — The   lien   extends  in   general,  in  the 

>  of  an  express  agreement  to  the  contrary,  to  all  the  property  com- 
n  the  deeds,  (d)  and  embraces  the  entire  estate  and  interest  of  the 
>r.(e)  Where  the  memorandum  of  the  deposit  of  the  conveyance 
ase  and  furniture  stated,  "  Herewith  I  hand  you  the  title-deeds  of 
;nor  estate,  as  collateral  security,"  it  was  held  that  the  furniture 
Juded,  the  words  "  my  Bognor  estate"  having  reference  only  to  the 
and  land.(/)  But  where  the  lease  of  a  dwelling-house  was 
3d,  it  was  holden  that  the  tenant's  fixtures  in  the  dwelling-house 
eluded  in  the  lien,  although  they  were  not  mentioned  in  the  written 
indum  accompanying  the  deposit.^)  If  deeds  are  deposited  for 
•pose  of  obtaining  credit,  the  depositary  has  no  lien  upon  them  in 
of  monies  previously  advanced.  (A)  Where  the  purchaser  of  an  equity 
mption,  in  premises  subject  to  a  mortgage  term,  deposited  the  pur- 
eed as  a  security  for  a  loan,  and  afterwards  paid  off  the  mortgage 
k  a  surrender  of  the  term,  and  became  bankrupt,  it  was  held  that 

eat  t.  Dorrien,  7  Taunt.  292  ;  1  Moore,  Taylor,  8  Sim  216. 

Wilkinson  v.  Norrit,  12  Yes.  192.   Ex  (d)  Athlon  r.  Dalian,  2  Col.  Ch.  565.     Ex 

per,  1  Mer.  9.  parte  Qlyn,  1  Mon.  D.  &  D.  29 ;  4  Jar.  895. 

parte  Wetkerdh  11  Ves.  898.    Ptarse%  («)  Ex  parte  Baine,  I  Mon.  D.  D.  492  ;  5 

25.    But  see  Chippendale,  1  Deac.  67 ;  Jur.  105,  s.  c 

:  A.  299.  (/)  1  Mon.  D.  A  De  G.  139 ;  4  Jur.  842/ 

Warns  v.  MedJicoU,  6  Pr.  495.  &)  Ex  parte  CowtU,  12  Jur.  411.     Thompson 

tper  ▼.  Ranubottom,  6  Taunt.  12.  v.  Pttltt,  10  Law  J.  Q.  B.  1 68. 

ison  t.  Butler,  2  Atk.  806.    Bell  v.  (h)  Mountford  ▼.  Scott,  1  Turn.  &  Buss.  274. 
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the  lien  created  by  the  deposit  extended  to  the  whole  estate,  freed  from 
the  incumbrance,  (t)  If  it  is  stipulated  at  the  time  of  the  making  of  the 
deposit  that  the  deeds  are  to  be  returned  whenever  the  debt  is  reduced  to 
a  certain  amount,  there  will  be  no  lien  or  charge  upon  the  land  so  long  as 
the  debt  is  kept  below  that  amount,  but  whenever  the  debt  exceeds  the 
sum  named,  the  lien  arises,  and  covers  the  whole  amount  due.(/) 

Subsequent  advances. — The  lien  will  extend  to  subsequent  advances  if 
such  appears,  by  the  terms  of  the  original  contract,  or  by  subsequent 
agreement,  to  have  been  the  understanding  and  intention  of  the  parues.(£) 
Where  the  deposit  was  accompanied  by  a  written  agreement,  securing  a 
specific  sum,  it  was  held  that  the  security  might  be  extended  to  further 
advances  by  a  subsequent  oral  contract.  (/)  Such  further  liens,  founded 
on  further  advances,  may  be  created  in  favour  of  third  parties,  but  they 
ought  to  be  evidenced  by  writing,  (m) 

Priority  of  incumbrances. — A.  having  an  agreement  for  a  lease,  de- 
posited it  with  B.  as  a  security  for  a  debt  due  to  him,  and  afterwards 
obtained  a  lease  which  he  deposited  with  C.  as  a  security  for  another  debt 
due  to  the  latter,  and  then  regained  possession  of  the  lease  by  a  fraudu- 
lent misrepresentation,  and  deposited  it  with  D.  to  secure  a  further  sum 
borrowed  from  D.,  and  the  debt  due  to  D.  was  paid  off  by  B.,  and  the 
lease  given  up  to  the  latter ;  it  was  held  that  B.  had  a  lien  on  the  lease 
by  reason  of  the  deposit  of  the  agreement  with  him,  but  that  his  lien  must 
be  postponed  to  that  of  C,  the  party  who  had  been  fraudulently  deprived 
of  the  lease,  (n) 

Of  the  depositary's  right  to  have  the  estate  sold,  and  the  purchase- 
money  applied  in  satisfaction  of  the  loan. — If  the  debt,  or  the  money  to 
secure  the  due  payment  of  which  the  deposit  has  been  made,  be  not  paid 
by  the  time  appointed,  the  depositary  may  obtain  a  decree  from  the  Court 
of  Chancery  for  a  sale  of  the  property,  and  an  appropriation  of  the  pro* 
duce  of  the  sale  in  satisfaction  and  discharge  of  the  amount  due,  six 
months  being  allowed  the  depositor  to  redeem  the  property.  (0)  The 
Court  of  Chancery,  in  this  respect,  follows  the  civil  and  continental  law, 
where  it  is  said  to  be  the  natural  effect  of  an  hypothecation,  "  that  if  the 
debtor  does  not  pay,  the  creditor  may  sell,  and  obtain  payment  out  of  the 
price  or  marketable  value  of  the  thing  hypothecated."  In  the  Roman  law,  if 
the  debt  was  not  paid  at  the  time  appointed,  the  creditor  had  a  right  to 
sell  the  property  without  the  authority  or  intervention  of  any  court  of 

(i)Ex  part*  Bisdee,  1  Mon.  D.  &  DoG.  388;         (/)  Ex  parte  Nat leship, 2  Hon.  D.&D.12*; 

4  Jur.  1019.  5  Jur.  788. 

[j)  Ibid.  (m)  Ex  parte  Whitbrtad,  19  Vet.  209.  Factor 

(k)  Ex  parteLinden,  1  Mon.  D.  fit  De»G.  428  ;     ▼.  Philpot,  12  Pr.  197. 

5  Jur.  67.    Farley,  ib.  683,  51 2.     Kensington,  2         (n)  Ex  parte  Reid,  12  Jur.  583. 

Yet.  &  B.  79.    Hooper,  19  Yet.  477.    Dykes,  1         (o)  Pain  v.  Smith,  2  MyL  &  K.  417.  &** 
Glyn.  &  J.408.  Langston,  17  Yes.  227.  v.  John,  1  Coop.  Ch.  Pr.  10.    Norris  v.  WiM* 

son,  12  Yes.  192,  200,  n. 
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justice,  provided  he  duly  complied  with  the  following  conditions.  If  the 
contract  of  hypothecation  gave  him  an  express  authority  to  take  possession 
of  the  hypothecated  property,  and  appropriate  it  to  his  use  in  case  of  the 
debtor's  default,  he  might  at  once  seize  it  and  sell  it  If  no  such  power 
was  given  him  he  was  bound  to  give  notice  to  the  debtor  of  his  intention 
to  sell  two  years  before  any  sale  could  take  place,  and  the  debtor  had, 
during  all  that  time,  the  power  of  redeeming  the  charge.  If  he  failed  so 
to  do  the  creditor  was,  in  contemplation  of  law,  the  authorized  agent  of 
the  debtor  for  the  purposes  of  the  sale,  and  could  transfer  the  right  of 
property  and  possession  of  the  thing  hypothecated  to  the  purchaser  by 
his  contract,  just  the  same  as  any  other  agent  fully  authorized  by  the 
owner  of  property,  to  effect  a  sale  thereof  on  his  behalf.  Having  received 
the  purchase-money,  he  was  at  liberty  to  take  therefrom  the  amount  of  the 
charge  or  debt,  and  was  responsible  to  the  debtor  for  the  surplus.  If,  on 
the  other  hand,  the  purchase-money  was  insufficient  to  discharge  such 
debt,  the  debtor  continued  responsible  for  the  deficiency. 

If  the  deposit  has  been  made  pursuant  to  a  written  agreement,  which 
shows  the  amount  of  the  debt,  and  the  depositor  becomes  bankrupt,  the 
Court  of  Chancery  will  order  the  cost  of  the  proceedings,  and  of  the  sub- 
sequent sale,  to  be  paid  out  of  the  estate  ;  but  if  there  be  a  deposit  of 
deeds  without  writing,  the  depositary  himself  will  have  to  bear  such  costs 
and  expenses,  (p) 

Extinguishment  of  the  charge  and  release  of  the  land. — The  debtor 
may,  at  any  time  after  the  time  limited  for  the  payment  of  the  debt  has 
expired,  and  before  the  lands  have  been  sold  by  a  decree  of  the  Court  of 
Chancery,  release  the  land,  and  obtain  an  extinguishment  of  the  charge 
by  paying  or  tendering  to  the  depositary  the  amount  of  the  debt,  unless, 
indeed,  the  deeds  have  been  deposited  under  an  agreement  requiring 
notice  to  be  given  of  the  debtors  intention  to  redeem  the  charge,  or  im- 
posing certain  conditions  which  have  not  been  complied  with,  (q) 

A  charge  or  lien  resulting  from  a  deposit  of  title-deeds  is  an  assignable 
interest,  and  may  be  bought  and  sold.(r) 

Of  a  vendor's  lien  or  charge  on  an  estate  sold  for  the  purchase- 
money  unpaid. — "Where  a  vendor  delivers  possession  of  an  estate  to 
a  purchaser  without  receiving  the  jfurchase-money,  equity,  whether  the 
estate  be  or  be  not  conveyed,  and  although  there  was  not  any  special 
agreement  for  that  purpose,  and  whether  the  estate  be  freehold  or  copy- 
hold, gives  the  vendor  a  lien  on  the  land  for  the  money.  So,  on  the 
other  hand,  if  the  vendor  cannot  make  a  title,  and  the  purchaser  has  paid 

(p)  Ex  part*  Brightwen,  Buck,  148, 849.    Ex  Campb.  121,  s.  c.    Harrington  v.  Price,  8  B.  & 

parU  Topham,  1  Mad.  38.    Ex  parte  Trew,  3  Ad.  170. 

fiuL  872.  (r)  Hobton  ▼.  Mdlond,  2  M.  A  Bob.  342. 

(j)  Hooper  r.  Raaubottom,  6  Taunt  12;  i 


\ 
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any  part  of  the  purchase-money,  it  seems  that  he  has  a  lien  for  it  on  the  estate, 
although  he  may  have  taken  a  distinct  security  for  the  money  advanced^*) 
This  lien  or  charge  upon  the  estate  will  bind  the  lands  in  the  hands  of 
the  purchaser  himself,  or  his  heirs,  and  devisees,  and  volunteers,  and  all 
subsequent  bond  fide  purchasers,  with  notice.  (0     But  it  will  not  prevail 
against  a  bond  fide  purchaser  without  notice  of  the  non-payment  of  the 
purchase-money  ;  and  the  mere  deduction  of  the  title  to  the  estate  from 
the  first  vendor  by  recital  will  not  be  sufficient  to  affect  him  with  notice, 
for  that  does  not  show  that  the  money  was  not  paid.(w)     A  person  who 
sells  a  life  interest  in  lands  in  consideration  of  the  payment  of  an  annuity, 
has  a  lien  upon  the  land  for  the  annuity  as  against  the  purchaser.  (*r)    A 
charge  or  lien  of  this  description  upon  a  newly  purchased  estate  is  termed) 
by  the  French  jurists,  a  tacit  hypothecation,  (y)     It  does  not  appear  to 
have  been  known  to  the  Roman  law.     The  parties  entitled  to  the  lien 
may,  under  certain  circumstances,  obtain  from  the  Court  of  Chancery  a 
decree  for  the  re-sale  of  the  property,  and  an  appropriation  of  the  produce 
of  the  sale  in  liquidation,  and  discharge  of  the  debt.  (2) 

The  unpaid  vendor  of  realty  conveyed  to  a  purchaser,  has  not,  at  com- 
mon law,  any  lien  on  the  title-deeds,  or  charge  on  the  land,  as  a  security 
for  the  payment  of  the  purchase-money,  (a) 

Advances  to  builders. — Where  lands  were  sold  and  it  was  agreed  that 
the  purchase-money  should  remain  unpaid,  and  be  a  charge  thereon,  and 
advances  were  made  by  the  vendor  to  the  purchasers,  to  enable  them  to 
build,  it  was  held  that  the  vendor's  lien  extended  to  these  advances.(i) 

O/*  rent  charges  on  lands  and  tenements. — The  grant  of  a  sum  of 
money,  to  issue  out  of  the  land  of  the  grantor,  and  to  be  paid  at  fixed 
consecutive  periods  for  a  term  of  years,  for  life  or  in  fee,  accompanied  by 
a  power  of  distress,  (post,  ch.  8,)  creates  at  common  law  a  charge  or  lien 
upon  the  land,  which  binds  the  land  in  the  hands  of  all  subsequent  pur- 
chasers and  mortgagees,  and  descends  with  it  to  the  heir  at  law.  Wher- 
ever a  rent  charge  can  be  distrained  for,  the  power  of  distress  follows  the 
land  into  the  hands  of  all  persons  claiming  under  or  through  the  grantor 
of  the  rent  (c)  "  The  distress  may  be  taken  on  the  land,  be  it  either  in 
the  tenant's  own  hands  or  in  the  hands  of  any  that  claim  by  or  from  hhm 
(that  is,  by  interpretation  under  him,)  by  purchase,  gift,  or  descent,  and 
not  paramount  or  above  him,  as  the  lord  by  escheate,  who  claimeth  not 


t 


Is)  Sugd.  Vend.  &  Porch.  856,  857,  ed.  1846. 

(t)  Mackrtth  v.  Summons,  15  Ves.  329.  Gib- 
bon* ▼.  Baddall,  2  Eq.  Gas.  Abr.  682.  EUiot  v. 
Edwards,  8  B.  &  P.  181. 

(«)  Sugd.  Vend.  879. 

iz)  Matthews  v.  Bowler,  16  Law  J.  Ch.  289. 

(y)  fel  est  enfin  celle  que  le  rendeur  d'  on 
heritage  a  ear  cet  heritage,  pour  le  prix  qui  lui  est 
du.  Les  lois  romaines  ne  donnaient  point  cette 
hypotheque  au  vendeur ;  elle  est  de  notre  droit. 


Pothier  Hypoth.,  ch.  1,  a.  1. 

(*)  Borne  v.  Young,  8  T.  &  C.  199.  Bowl*** 
Rogers,  16  Ves.  95. 

(a)  Goods  v.  Burton,  16  Law  J.,  Hxch.  809. 

(b)  Ex  part*  Linden,  1  Mon.  D.  &  De  0.  488? 
5  Jnr.  105. 

(c)  ]  Bolle  Abr.  671.  BraMvaiit  v.  Coohey, 
1  H.  Bl.  465.  Elliott  v.  Merryman,  Barnard, 
Bq.  Ca.  78.  Wynn  v.  Williams,  5  Ves.  130. 
Page  v.  Adam,  4  Bear.  268. 
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under  the  tenant  by  purchase,  gift,  or  descent,  but  by  reason  of  his  seig- 
niory, which  is  a  title  paramount."  (d)  A  general  grant  of  rent  to  a  man 
without  limitation  of  time,  will  amount  to  a  grant  for  the  life  of  the 
grantee,  if  the  grantor  himself  is  seized  in  fee,  or  his  estate  lasts  suffi- 
ciently long.(i)  If  a  lessee  for  term  of  years  grant  a  rent,  to  be  issuing 
out  of  the  land  so  holden  by  him,  for  the  life  of  the  grantee,  the  grant  is 
void  as  a  rent  charge  or  annuity  for  life,  but  it  will  enure  as  a  grant  of  a 
rent  for  the  term  and  interest  possessed  by  the  grantor  in  the  land,  pro- 
vided the  grantee  shall  so  long  live.(/)  All  owners  of  land  of  full  age  and 
under  no  incapacity,  may  charge  their  lands  with  a  rent  charge  to  the 
full  extent  of  their  several  interests  in  the  land,  but  have  of  course  no 
power  to  charge  it  to  a  greater  extent.  The  grant  is  in  all  cases  good,  as 
against  the  grantor  himself^  and  those  who  claim  through  or  under  him, 
although  it  may  be  void  and  of  no  effect,  as  against  persons  claiming  by 
title  paramount. 

A  rent  charge,  being  in  the  nature  of  an  incorporeal  right,  can  only  be 
granted  or  conveyed  by  deed  or  will.  The  proper  mode  of  creation  is  by  a 
deed  of  grant,  whereby  the  grantor  grants  the  rent  to  be  issuing  out  of 
certain  land,  with  a  power  of  distress  to  -the  grantee  for  the  recovery 
thereof,  No  precise  form  of  words  is  necessary  to  create  the  charge,  nor 
need  the  word  grant  be  used  in  the  deed  \(g)  but  there  must  be  equivalent 
words,  manifesting  the  plain  intention  of  the  parties  to  make  a  positive 
and  immediate  grant,  (A)  "If  one  make  a  deed  in  this  manner,  that  if  A.  be 
not  yearly  paid  at  the  feast  of  Christmas,  for  term  of  his  life,  20*.  of  lawful 
money,  then  it  shall  be  lawful  for  the  said  A.  to  distrain  for  this  in  the 
manor  of  F.  &c,  this  is  a  good  rent  charge,  because  the  manor  is  charged 
with  the  rent  by  way  of  distresse."(*)  This  power  of  hypothecating  or 
charging  lands  with  the  payment  of  sums  of  money  at  recurring  intervals, 
has  frequently  been  exercised  by  the  owners  of  estates  for  the  purpose 
of  borrowing  money,  and  supplying  themselves  with  funds  for  their  imme- 
diate wants  and  necessities.  The  lender  of  the  money  pays  down  a  gross 
sum,  and  receives  in  return  a  grant  of  a  rent  or  annuity  for  life  or  lives,  or 
a  term  of  years,  charged  on  the  lands  of  the  grantor  and  payable  annually. 
This  system  of  borrowing  money,  and  hypothecating  land  for  its  repay- 
ment, led  to  constant  breaches  of  the  usury  laws,  and  to  serious  and  in- 
convenient incumbrances  on  estates,  and  the  legislature,  in  order  to 
protect  the  vendors  of  such  annual  rent  charges,  who  were  frequently 
needy  and  incautious  men,  from  the  extortions  of  usurers  and  money- 
lenders, has  required  the  circumstances  connected  with  the  grant  of  an 


(d)  Co.  Litt.  162,  b.  144,  a.  (?)  Co.  Lift.  147  a. ;  2  Bolle  Abr.  424  ;  Bro. 

U)  Perk.  Grants,  s.  104.  Rsxr,  14. 

(f)  SL  Aubys  caie,  Cro.  Eliz.  183 ;   Plow.  (A)  In  re  Loch,  2  D.  &  K.  605. 

524 ;  Go.  Litt.  147  b.  (i)  Litt.  sec  221. 
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annuity  for  life  or  lives  to  be  disclosed,  and  a  memorial  thereof  to  be 
registered. 

Of  the  registration  of  rent  charges  and  annuities. — By  53  Geo.  HT.  c. 
141,  s.  2,  it  is  enacted,  that  within  thirty  days  after  the  execution  of  every 
deed,  bond,  or  assurance,  whereby  any  annuity  or  rent  charge  shall  be 
granted  for  life  or  lives,  or  term  of  years  or  greater  estate,  determinable 
on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  every  such  deed, 
&c.,(4)  and  of  the  names  of  all  the  parties  and  all  the  witnesses  thereto, 
and  of  the  persons  for  whose  lives  such  annuity  or  rent  charge  shall  be 
granted,  and  of  the  persons  by  whom  the  same  is  to  be  beneficially  re- 
ceived, the  pecuniary  consideration  for  the  granting  of  the  same,  and  the 
annual  sum  to  be  paid,  shall  be  enrolled  in  the  Court  of  Chancery,  according 
to  a  form  given  in  the  act,  otherwise  every  such  deed,  &c.  shall  be  noli 
and  void  to  all  intents  and  purposes.  (/)     It  is  further  enacted,  (s.  7,)  that 
all  contracts  for  the  purchase  of  annuities  from  infants  shall  be  void  and 
incapable  of  confirmation  after  such  infants  shall  come  of  age.     But  the 
act  is  not  to  extend  to  any  annuity  or  rent  charge  given  by  will  or  mar- 
riage settlement,  or  for  the  advancement  of  a  child,  nor  to  any  annuity  or 
rent  charge  secured  upon  freehold,  copyhold,  or  customary  lands  of  equal 
or  greater  annual  value  than  the  said  annuity,  over  and  above  any  other 
annuity,  and  the  interest  of  any  principal  sum  charged  or  secured  thereon, 
of  which  the  grantee  had  notice  at  the  time  of  the  grant,  or  whereof  the 
grantor  is  seized  in  fee  simple  or  fee  tail  in  possession,  or  the  fee  simple 
whereof  in  possession  the  grantor  is  enabled  to  charge  at  the  time  of  the 
grant,  nor  to  any  voluntary  annuity  or  rent  charge,  granted  without  regard 
to  pecuniary  consideration  or  money's  worth; (in)  nor  to  any  annuity  or 
rent  charge  granted  by  any  body  corporate,  or  under  any  authority  or 
trust  created  by  act  of  parliament ;  nor  to  any  annuity  where  the  sum  to 
be  paid  does  not  exceed  10/.  annually,  unless  there  be  more  than  one  such 
annuity  from  the  same  grantor,  to  or  in  trust  for  the  same  person,  (n) 
These  registration  acts  were  passed  for  the  benefit  and  protection  of  the 
grantors  of  annuities,  and  not  of  subsequent  purchasers  and  mortgagees. 
They  apply  only,  as  previously  mentioned,  to  annuities  or  rent  charges 
granted  for  term  of  life,  and  do  not  extend  to  rent  charges  or  annuities 
granted  for  a  fixed  term  of  years  or  in  perpetuity,  or  bonds  to  secure  the 
payment  of  pre-existing  debts  by  instalments,  or  any  payments  which  are 
not  strictly  grants  of  annuities,  (o)     No  system  of  registration  has  been 

(i)  Aa  to  the  requisites  of  the  memorial,  aeeAb-  ▼.  Penny*  14  M.  &  M.  494.    Doe  t.  Lord  &* 

bott  ▼.  Dougtot,  1  C.  B.  488.    Hogarth  ▼.  Penny,  tington,  16  Law  J.,  Q.  B.  158. 

14  M.&c  W.  499.    Hallr.Laclf\7L&wJ.,KjLch.  (m)  Hick  v.  Keait,  4  B.&0.  69;  6  P.&& 

48.    Moody*.  Hebred,  12  Jxa.t9t>.  68,  s.  c 

f£)  58  Geo.  III.  c.  141.  Saunders  ▼.  Hardinae,  (n)  53  Geo.  III.  c.  141,  s.  10. 

5  T.  E.  9.     Lumley  on  Annuities,  119 — 148.  (o)  Marriage  y.  Marriage,  1  C.  B.  776. 
Turner  ▼.  Browne,  15  Law  J.,  C.  P.  223.  Hogarth 
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adopted,  excepting  in  the  counties  of  York  and  Middlesex,  for  the  purpose 
of  protecting  subsequent  purchasers  and  mortgagees  of  landed  property 
from  secret  rent  charges. 

Rent  charges  on  lands  situate  in  the  counties  of  York  and  Middlesex. 
—The  registry  acts  for  the  counties  of  York  and  Middlesex  require  a 
memorial  of  all  conveyances,  deeds,  and  wills  affecting  lands  and  tene- 
ments in  those  counties,  to  be  registered  at  certain  places  and  according 
to  a  certain  appointed  form ;  and  provide,  that  if  such  memorial  be  not 
registered,  any  such  deed,  conveyance,  or  devise,  shall  be  void  against  any 
subsequent  purchaser  or  mortgagee  of  the  lands  charged,  (p)  It  has  been 
held  however,  in  equity,  that  if  a  purchaser  knows  at  the  time  he  pur* 
chases  the  land,  and  accepts  a  conveyance  thereof,  of  the  existence  of  the 
rent  charge,  the  land  shall  remain  liable  thereto  in  his  hands,  although 
the  charge  was  never  registered;  "  for  where  a  man  purchases  with  notice 
of  a  prior  incumbrance,  he  purchases  with  an  ill  conscience,  and  the  statute 
was  never  intended  to  relieve  such  a  person."  (y) 

The  recent  relaxation  of  the  usury  laws  does  not  extend,  as  we  have 
already  seen,  "  to  the  loan  or  forbearance  of  any  money  upon  security  of 
any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein." 
(Ante,  p.  125.)  If,  therefore,  the  grant  of  a  rent  charge  appears  to  have 
been  made  a  cloak  for  the  covering  of  an  usurious  loan,  the  grant  will  be 
void,  and  the  land  freed  from  the  lien. 

Of  the  power  of  distress  given  by  statute. — The  power  of  distress 
which  is  by  the  common  law  incident  to  all  rent  service,  and  is  tacitly 
accorded  to  all  lessors  and  landlords  to  whom  rent  has  been  reserved,  and 
who  are  entitled  to  the  reversion  immediately  expectant  upon  the  deter- 
mination of  a  lease,  does  not  extend  to  grantees  of  rent  who  have  no 
reversionary  estate  in  the  lands  out  of  which  the  rent  issues.  If,  there- 
fore, the  grant  of  a  rent  to  such  a  person  was  unaccompanied  by  a  power 
of  distress,  the  land  was  not  by  the  common  law  charged  with  the  rent, 
and  the  grantee  thereof  had  no  right  to  enter  thereon  and  distrain  for  the 
arrears  of  such  rent  It  was  accordingly  called  a  rent  seek  or  dry  rent. 
Now,  however,  by  stat.  4  Geo.  II.  c.  28,  s.  5,  it  is  enacted,  that  all  persons, 
bodies  politic  and  corporate,  shall  have  the  like  remedy  by  distress  in  the 
case  of  rents  seek,  rents  of  assize,  and  chief  rents,  as  in  the  case  of  rent 
reserved  upon  lease.  If  a  lessee  for  years  assigns  his  term,  reserving  a 
certain  rent,  the  rent  is  not  a  rent  seek  within  the  meaning  of  the  statute, 
and  cannot  therefore  be  distrained  for,  unless  an  express  power  of  distress 
has  been  reserved  or  granted  in  the  deed  of  assignment ;  but  an  action 
must  be  brought  upon  the  contract  for  the  recovery  of  the  arrears,  (r) 

(p)  2  Anna,  c  4 ;  6  Anne,  c.  35 ;  8  Geo.  II.  c.      Abr.  64. 
6 ;  7  Anne,  c.  20.  (r)  Bro.  Abr.  Dette,  pi.  39.  ParmeiUer  v.  1T«6- 

(s)  CKeval  v.  NickoU,  1  Str.  664  ;  2  Bq.  Cas.     ber,  8  Taunt.  593. 


334  HYPOTHECATION   OF   LAND8. — RENT   CHARGES.  [CHAP.  VII. 

"  There  axe  two  ways  of  creating  a  rent :  the  owner  of  the  land  either 
grants  a  rent  out  of  it,  or  grants  the  land  and  reserves  the  rent ;  there  is 
no  such  thing  as  a  rent  service,  rent  seek,  or  rent  charge,  issuing  out  of  a 
term  of  years."  (s)  In  creating  a  rent,  therefore,  for  life  or  years,  or  for 
years  determinable  on  a  life  or  lives,  to  be  issuing  out  of  a  chattel  in- 
terest, a  power  of  distress  is  absolutely  necessary  to  charge  the  land,  and 
enable  the  grantee  and  his  assignees  (post,  ch.  23,)  to  distrain,  unless  the 
grantee  or  assignee  has  the  reversion  of  the  lands.  It  is  stated,  moreover, 
in  the  old  books,  that  if  the  grantee  was  never  seized  of  the  rent  he  cannot 
distrain  for  it  at  all ;  and  as  a  seizin  cannot  be  had  of  a  chattel  interest, 
but  only  a  possession,  an  express  power  of  distress  ought  to  be  given  on 
creating  a  rent  for  years,  to  be  issuing  out  of  a  freehold  estate,  (t) 

Of  the  grantee's  right  of  entry  upon  the  lands,  and  right  of  sale.— 
In  addition  to  the  power  of  distress,  a  power  is  frequently  given  to  the 
grantee  of  a  rent  charge,  and  to  his  assignees,  to  enter  upon  the  lands 
charged  in  case  of  the  non-payment  of  the  rent  within  a  certain  number 
of  days,  and  hold  possession  of  them,  and  receive  the  rents  and  profits, 
until  he  has  satisfied  the  arrears  due.  In  this  case  the  grantee  or  his  as- 
signee has  a  right  of  entry  if  the  rent  remains  unpaid  after  the  time 
limited,  and  may  maintain  an  ejectment  for  the  recovery  of  possession 
of  the  land.(w)  But  this  right  of  entry  does  not  extend  to  copyhold 
estates,  (x)  When  a  rent  charge  has  remained  in  arrear  and  unpaid  for  a 
considerable  period,  the  Court  of  Chancery  has  sometimes,  under  certain 
circumstances,  ordered  the  property  to  be  sold,  and  the  purchase-money 
to  be  applied  in  payment  of  the  arrears,  (y) 

Extinguishment  of  the  charge. — "  If  a  man  hath  a  rent  charge  to  him 
and  to  his  heires  issuing  out  of  certaine  land,  if  he  purchase  any  parcell 
of  this  to  him  and  his  heires  all  the  rent  charge  is  extinct,  and  the  annuitie 
also,  because  the  rent  charge  cannot  by  such  manner  be  apportioned."^) 
And  so  if  he  bringeth  a  writ  of  annuity  and  chargeth  the  person  of  thft 
grantor,  the  land  is  thenceforth  discharged,  and  the  contract  becomes  a 
mere  personal  contract,  (a)  The  statute  of  limitations  does  not  apply  to  ft 
rent  charge,  and  cannot  therefore  be  pleaded  in  bar  of  a  claim  for  arrears 
either  at  law  or  in  equity.  (J)  But  after  a  great  lapse  of  time  without  de- 
mand a  release  or  extinguishment  of  the  rent  will  be  presumed,  (c) 

Of  the  charge  or  lien  upon  realty  resulting  from  registered  judg- 
ments.— All  registered  judgment  debts  constitute  and  create  a  general 

0)  Per  Cur. ▼.  Cooper,  2  Wila.  875.  (y)  C*wt  v.  Jackson,  M«CleL  495.    JSxf** 

(0  Litt.  sec.  217,  341 ;  18  Yin.  Abr.  474,  C.  Price,  8  Mad.  132. 

Dixon  v.  Harrison,  Vaugh.  49.  Bradby,  51 ;  GKlb.  («)  Litt  mo.  222. 

88.  (a)  Post,  ch.  23. 

(«)  HavergiU  y.  Hart,  Cro.  Jac  510 ;  Litt  sec  (b)  Stacthoute  ▼.  Bamston,  10  Yes.  467.  Cty* 

327.     Birch  ▼.  Wright,  1  T.  R.  378.    Jmoit  v.  ▼.  Jackson,  M'Clel.  508. 

Cowley,  1  Wms.  8aund.  112  e.  (c)  Eldridgt  y.  Knott,  Cowp.  214, 

(x)  Gilb.  Ten.  181— 185. 
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charge  or  lien  upon  the  landed  estates  of  the  debtor,  so  that  if  the  land  is 
xansf erred  subsequently  to  the  registration  of  the  judgment,  it  passes 
mrthened  with  the  judgment  debt,  and  the  judgment  creditor  may  follow 
t,  and  seize  and  sell  it,  in  satisfaction  and  discharge  thereof. 

Lands  and  tenements  are  frequently  hypothecated  or  charged  with 
lebte  through  the  medium  of  judgments  entered  up  and  registered  for  the 
purpose  of  securing  the  due  payment  of  debts,  or  the  repayment  of  money 
advanced.  A  debtor,  by  a  cognovit  or  warrant  of  attorney,  authorizes  his 
creditor,  unc^er  certain  circumstances  or  upon  a  certain  contingency,  to 
sign  and  register  a  judgment  against  him  for  the  amount  of  the  debt,  and 
thus  render  the  debt  a  judgment  debt,  binding  upon  the  land.(cf)  This 
lien  or  charge  is  a  general  lien  binding  upon  all  after  acquired  lands,  as 
well  as  upon  those  of  which  the  debtor  was  possessed  at  the  time  of  the 
registration  of  the  judgment,  (e)  "  So  by  the  French  law,"  observes  Pothier, 
"  the  judgments  of  all  the  judges  of  the  kingdom  create  a  hypothecation  of 
all  the  present  and  after  acquired  property  of  the  persons  against  whom 
judgment  is  pronounced."  (f) 

Charges  on  lands  by  statute  merchant,  statute  staple,  and  recog- 
nizance.— The  mercantile  securities  of  statute  merchant,  statute  staple, 
and  recognizance,  are  now  almost  wholly  superseded  by  the  modern  mode 
of  conditional  alienation,  by  way  of  mortgage.  (Post,  s.  2.)  As  lands  may 
however  still  be  hypothecated,  or  charged  with  debts,  through  the  medium 
of  such  securities,  some  short  mention  of  them  may  fairly  be  made  in  the 
present  chapter.  A  statute  merchant  is  an  acknowledgment  of  a  debt, 
and  of  the  day  of  payment  thereof,  before  the  mayor  or  chief  warden,  or 
other  discreet  men  of  a  trading  town,  enrolled  and  sealed  with  the  king's 
seal,  pursuant  to  the  statute  de  mercatoribus.  (13  Ed.  I.  stat  3,  c.  1.)  A 
statute  staple  is  a  similar  acknowledgment  before  the  mayor  of  the 
staple  {g)  and  one  or  more  of  the  constables  thereof,  sealed  and  authen- 
ticated, pursuant  to  27  Ed.  III.  c.  9.  A  recognizance  in  the  nature  of  a 
statute  staple  is  a  similar  security  to  the  latter,  but  is  acknowledged  before 
different  persons,  pursuant  to  23  Hen.  VIII.  c.  6,  and  8  Geo.  I.  c.  25. 
Recognizances  at  common  law  are  obligations  acknowledged  by  a  debtor 
before  one  of  the  judges,  or  the  Lord  Chancellor,  or  any  person  appointed 
for  the  purpose  by  the  sovereign,  or  before  the  Lord  Mayor  of  London, 
and  perfected  by  enrolment  in  some  court  of  record  within  six  months 
after  their  execution.  These  securities,  when  enrolled  and  certified  into 
chancery,  pursuant  to  29  Car.  II.  c.  3,  s.  18,  8  Geo.  I.  c.  25,  and  registered 
pursuant  to  2  &  3  Vict.  c.  11,  s.  8,  have  all  the  effect  of  registered  judg* 


(d)  Chitty*!  Arch.  Pr.  844,  852.   As  to  issuing  tit.  18, 2123. 

successive  executions,  see  Cuthbert  y.  Dobbin,  1  C.  {g)  The  great  fair  or  market  holden  for  the  pur- 

B.  278.  chase  and.  sale  of  the  staple  commodities  of  the 

(«)  1  Rolle  Abr.  892,  pi.  14, 16.  realm. 
Path.  Hypoth.  ch.  1,  s.  1 ;  Cod.  Civ.  liv.  8, 
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ments,  and  bind  the  lands  and  tenements  of  the  debtor  in  the  hands  of  all 
subsequent  purchasers  and  mortgagees.  If  the  debt  is  not  paid  at  the 
time  appointed,  execution  may  at  once  be  awarded,  without  any  mesne 
process  to  summon  the  debtor,  or  production  of  evidence  to  convict  him. 
And  all  the  lands  he  possessed  at  the  time  of  the  making  and  enrolment 
of  the  recognizance  may  be  taken  and  delivered  to  the  creditor,  who  will 
be  entitled  to  hold  them  until  the  debt  and  costs  are  satisfied  out  of  the 
rents  and  profits.  (A) 

By  the  French  law,  acknowledgments  of  debts  made  before  public 
notaries  and  authenticated  by  the  public  seal,  and  duly  enrolled  and  re- 
gistered, have  the  effect  of  hypothecating  the  immoveable  property  of  the 
debtor  from  the  date  of  the  enrolment  (t)  The  charge  on  lands  resulting 
from  judgments  and  decrees  of  courts  of  justice,  in  favour  of  the  party 
who  has  v  obtained  such  judgments  or  decrees,  is  termed  by  the  French 
lawyers  "judicial  hypothecation,  and  may  be  exercised  over  the  existing 
immoveables  of  the  debtor,  and  over  those  which  he  may  subsequently 
acquire."  Every  judicial  act,  contract,  and  instrument  of  hypothecation, 
which  has  the  effect  of  creating  a  lien  or  charge  in  favour  of  one  man 
upon  the  lands,  tenements,  and  immoveable  property  of  another,  is  re- 
quired, by  the  French  code  civile,  to  be  enrolled  in  certain  appointed 
public  register  offices,  and  all  creditors  having  instruments  of  hypotheca- 
tion "enrolled  over  immoveable  property  may  follow  it  into  whatever 
hands  it  passes,  to  be  satisfied  and  paid  according  to  the  priority  of  their 
debts  and  enrolments."  (A)  If  the  owner  or  possessor  neglects  to  pay  off 
such  debts,  each  creditor  has  a  right  to  cause  the  property  tx>  be  sold 
thirty  days  after  notice  to  the  original  debtors,  and  summons  given  to  such 
owner  or  possessor  to  pay  the  debt  or  abandon  possession.  (/) 

Hypothecation  of  goods  and  chattels. — The  power  of  hypothecating 
or  charging  lands  with  the  payment  of  debts,  so  as  to  bind  subsequent 
purchasers,  creditors,  and  grantees,  may  be  useful  and  beneficial,  so  long 
as  it  is  accompanied  with  a  deposit  of  title-deeds,  or  is  made  notorious  by 
a  public  registration  of  the  charge,  so  that  subsequent  purchasers,  money- 
lenders, and  creditors,  may  be  enabled,  by  the  exercise  of  care  and  vigil- 
ance, to  ascertain  the  existence  of  the  charge  or  lien  upon  the  property, 
and  the  extent  to  which  the  land  is  burthened,  and  so  to  guard  against 
fraud ;  but  in  the  case  of  goods  and  chattels,  the  title  to  which  is  evidenced 
in  general  by  possession  and  apparent  ownership,  and  not  by  documentary 
evidence,  there  can  be  no  deposit  of  title-deeds,  and  no  system  of  regis- 
tration can  afford  adequate  protection  to  subsequent  purchasers.  The 
great  proportion  of  the  goods  and  chattels  and  moveables,  which  are  con- 

(A)  See  further,  as  to  charges  on  land,  Rex  v.  (k)  Cod.  Civ.  liv.  3,  tit.  18,  chs.  4, 10. 

Bates,  3  Pr.  858.  (I)  lb.  2169. 

(»)  Code  Civ.  liv.  3,  tit.  18. 


ECT.  I.]  IMPERFECT   HYPOTHECATION.  837 

mially  changing  hands  in  the  ordinary  course  of  trade,  such  as  corn, 
ine,  oil,  fruits,  and  the  various  productions  of  the  soil,  are  incapable  of 
trict  identification ;  and  any  correct  registration  of  charges  upon  them 
rould  be  a  physical  impossibility.  The  actual  possession  of  such  things, 
ad  the  apparent  power  of  disposition  of  them,  are  the  only  evidence  that 
an,  in  the  generality  of  cases,  be  afforded  of  the  ownership  of  them ;  and 
f  parties  who  had  bought  such  things  in  the  public  market,  or  the  ordi- 
laxy  way  of  trade  of  persons  who  had  the  possession  and  visible  owner- 
ihip  thereof,  were  liable,  after  they  had  paid  the  purchase-money  to  the 
seller  and  apparent  owner,  to  be  called  upon  by  third  parties  who  had 
secret  charges  or  liens  upon  such  goods  for  further  payments,  all  public 
confidence  would  be  destroyed,  the  commercial  pursuits  of  mankind 
would  be  suspended,  and  trade  and  commerce  shortly  annihilated.  The 
common  law  accordingly  repudiates  the  hypothecation  of  chattels  or 
moveables  in  its  general  and  extended  signification,  and  permits  them  to 
be  subjected  only  to  what  is  called  by  continental  jurists,  imperfect  hypo- 
thecation. 

Imperfect  hypothecation. — Chattels  and  moveables  may,  by  the  com- 
mon law,  be  subjected  to  the  same  sort  of  imperfect  hypothecation  as  that 
*hich  subsists  in  France  and  upon  the  continent  generally,  t.  e.9  a  debtor 
^V*  hy  deed  under  seal,  grant  to  his  creditor  a  right  to  seize  and  sell  a 
specified  chattel,  or  all  his  goods  and  chattels  generally,  in  satisfaction 
•Bd  discharge  of  the  debt,  in  case  of  the  non-payment  thereof  at  an  ap- 
pointed period.  Such  a  power  would  give  the  creditor  no  right  to  follow 
™o  (£oods  into  the  hands  of  third  parties ;  but  so  long  as  they  remained  in 
"fc  possession  of  the  debtor  himself  and  continued  his  property,  the  creditor 
HHfiTl&t  seize  them  in  the  same  way  that  a  landlord  distrains  and  sells  the 
S°°«ls  and  chattels  of  his  tenant  on  the  demised  premises  for  rent  in 
lne«fcr.(iii)  A  power  of  this  description  might  be  made  to  extend  to  all 
^  after  acquired  chattels  of  the  debtor  as  well  as  to  the  goods  and 
^fct^ls  of  which  he  was  possessed  at  the  time  of  the  contract  or  grant,  (n) 
*&**  such  a  power  would  be  analogous  to  the  power  possessed  by  a  cre- 
"to^  in  the  Roman  and  continental  law  under  a  general  hypothecation  of 
P^^^nt  and  after  acquired  property,  (o)  Where  the  owner  of  a  cow 
oon^g  indebted  to  the  defendant  for  agistment,  and  being  desirous  of  con- 
torting a  further  debt  for  straw,  &c,  agreed  with  the  defendant  that  the 
°°^*  should  stand  as  a  security  for  the  debt,  and  that  the  defendant  should 
**  ^t  liberty,  upon  a  certain  contingency,  to  take  the  cow  wherever  he 
^dd  find  her,  and  hold  her  till  he  was  paid,  and  the  contingency  having 

ta)  Howes  v.  Ball,  7  B.  &  C.  481.     Richards  123.     Crowfoot  v.  Lond.   Dock  Co.,  2  Cr.  &  M. 

!•  S&whs,  8  Q.  B.  90.     Tliompson  v.  I'ettit,  16  654.     Riagham  v.  Clements,  12  Jur.  Q.  B.  580. 

w  J«»  Q.  B.  162.  (o)  De  general i  hypothec!*  et  de  bonis  pnesen- 

T  (*)  Tindal,  C.  J.,  Lunn  v.  Thornton,   14  Law  tibua  et  futuiis.  Cod.  lib.  8,  tit.  17,  lex  9,  Dig.  lib. 

J>  K.  S.  (C.  P.)  163 ;  9  Jur.  352,  ib.  part  2,  122,  20,  tit.  1,  lex  15,  §  1. 
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happened,  the  defendant  seized  the  cow;  it  was  held  that  he  had  a  right  so 
to  do ;  and  that  he  was  entitled  to  detain  her  as  against  the  owner,  until 
he  received  payment  of  his  debt,  (p)     If  a  debtor  gives  to  his  creditor  a 
license  to  enter  upon  his  land,  and  seize  his  cattle  and  crops  and  sell 
them  in  satisfaction  and  discharge  of  the  debt,  the  licensee  will  be  justi- 
fied, as  against  the  licensor,  in  seizing  and  selling  under  the  license.  But 
the  operation  of  a  license  of  this  description  cannot  be  extended  beyond 
the  immediate  parties  to  it ;  and  therefore  as  soon  as  the  rights  of  third 
persons  intervene,  the  power  or  authority  becomes  nugatory  and  useless. 
Thus  where  a  vendor  entered  into  a  written  agreement  for  the  sale  of  a 
coach  on  credit,  upon  the  terms  that  if  the  price  was  not  paid  pursuant  to 
the  agreement,  he  "  should  have  and  hold  a  claim  upon  the  coach ;"  and 
the  purchaser  died,  and  the  money  not  being  paid,  the  vendor  got  posses- 
sion of  the  coach  and  detained  it  as  a  security  for  the  debt;  it  was  held 
that  although  he  would  have  been  justified  in  so  doing,  as  between  himself 
and  the  purchaser,  yet  the  latter  being  dead  he  had  no  right  to  detain  it 
as  against  the   purchaser's  personal    representative.     "  Hypothecation," 
observes  Lord  Tenterden,  "  is  not  allowed  by  the  law  of  England,"  ($'.  &, 
perfect  hypothecation,)  "  although  in  some  parts  of  the  continent  not 
many  years  ago  it  was  allowed.     The  utmost  effect  that  can  be  given  to 
the  contract,  is  to  construe  it  as  a  license  given  by  the  purchaser  to  the 
vendor  to  resume  possession  of  and  retain  the  coach  in  case  the  purchase- 
money  was  not  paid.     Construing  it  as  a  license,  it  is  a  personal  license, 
not  available  against  any  person  to  whom  the  purchaser  might  transfer  the 
property.     It  could  not  be  available,  therefore,  against  his  administrator 
to  whom  the  property  came  by  operation  of  law."  (q) 

A  registered  judgment  which,  as  we  have  before  seen,  binds  the  lands 
of  the  judgment  debtor  so  that  they  cannot  be  transferred  subsequently  to 
the  registration  of  the  judgment  free  from  the  judgment  debt,  does  not 
bind  the  goods  and  chattels  of  the  judgment  debtor  so  as  to  give  the 
creditor  any  claim  or  lien  upon  them  or  any  right  to  attach  them  after  they 
have  been  sold,  pledged,  or  transferred,  to  a  third  party,  who  was  ignorant 
of  the  existence  of  the  judgment  at  the  time  he  acquired  his  right  to 
them.  But  if  a  writ  of  execution  is  sued  out,  they  are  so  far  bound  by 
the  delivery  of  the  writ  "  to  the  sheriff,  undersheriff,  or  coroner,"  that  they 
cannot  afterwards  be  transferred  or  assigned  free  from  the  judgment 
charge,  except  by  virtue  of  a  sale  in  market  overt.  No  private  sale,  as- 
signment, or  transfer  will  prevent  the  execution  creditor  from  pursuing 
them  and  seizing  them  in  the  hands  of  the  transferee,  (r)  And  no  writ 
of  fi.  fa.,  or  other  writ  of  execution,  will  bind  the  property  of  the  goods  and 

(p)  Richards  v.  Symons,  8  Q.  B.  90.  Samuel  v.  Duke,  8H.&W.  622;  6  DowL  586. 

(g)  Hove*  v.  Ball,  7  B.  A  C.  484.  Payne  v.  Drew,  4  East,  536.   Woodland  t.  Fder, 

(>•)  Loirthal  v.  Tomkins,  2  Eq.  Cas.  Abr.  381.      11  Ad.  &  E.  859. 
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chattels  of  the  debtor  against  whom  the  writ  is  sued  out ;  "  but  from  the 
time  that  such  writ  shall  be  delivered  to  the  sheriff,  undersheriff,  or 
coroner,  to  be  executed.  The  same  rule  prevails  in  the  French  law,  and 
generally  throughout  Europe.  (*)  Ships  and  vessels,  however,  form,  to  a 
certain  extent,  an  exception  to  this  rule,  inasmuch  as  they  may,  by  the 
maritime  law,  be  hypothecated  when  at  sea  or  on  a  voyage  to  secure  the 
repayment  of  money  borrowed  for  the  use  of  the  ship  and  for  the  neces- 
saries of  the  voyage,  so  as  to  give  the  creditor  a  right  to  proceed  in  the 
Admiralty  Courts  against  the  ship  in  specie,  (t) 

Hypothecation  of  ships. — No  particular  form  of  contract,  instrument,  or 
charge,  is  required  by  the  maritime  law  to  hypothecate  a  ship  for  repairs 
or  necessaries  for  the  voyage.  Every  contract  for  the  advance  and  repay- 
ment of  money  for  such  purposes,  entered  into  by  the  master,  will  create 
a  charge  or  lien  upon  the  vessel  itself  in  favour  of  the  lender ;  so  that  if 
the  vessel  is  sold  or  mortgaged  by  the  owners  it  will  pass  burthened  with 
the  charge  or  debt,  into  the  hands  of  the  purchaser  or  mortgagee,  (u)  The 
courts  of  common  law  give  no  such  effect  to  the  contract.  They  regard  it 
as  a  mere  personal  contract  between  the  parties  not  giving  a  specific  lien 
or  charge  upon  the  vessel,  (x)  But  the  admiralty  courts  proceed  in  rem, 
and  hold  the  vessel  itself  answerable  for  the  debt.  If  the  master  executes 
a  bill  of  sale  of  part  of  the  vessel  to  a  person  who  has  advanced  money 
for  the  needful  occasions  of  the  ship  or  voyage,  this  will  not  transfer  to 
the  creditor  any  right  of  property  in  the  ship,  inasmuch  as  the  master  has 
Dot  any  power  or  authority  to  sell  the  ship  for  such  purposes ;  but  the  bill 
of  sale  will  operate  in  the  admiralty  courts  as  a  hypothecation  of  the 
vessel  for  the  amount  of  the  debt ;  and  if  the  same  be  not  paid,  they  will 
order  the  vessel  to  be  sold,  and  the  price  to  be  applied  in  liquidation  of 
the  debt,  (y)  In  order  to  give  the  Court  of  Admiralty  jurisdiction  in  the 
matter,  and  enable  them  to  proceed  against  the  ship  in  specie,  the  contract 
must  be  shown  to  have  been  made  during  the  prosecution  of  the  voyage, 
Mid  in  foreign  ports ;  for  if  the  money  was  borrowed,  and  the  debt  incurred 
in  an  English  port  within  the  jurisdiction  of  the  courts  of  common  law, 
the  Courts  of  Admiralty  have  no  right  to  adjudicate  upon  the  matter,  (z) 

Of  the  contract  of  bottomry. — The  contract  of  bottomry  is,  properly 
speaking,  a  contract  for  the  borrowing  and  lending  of  money  upon  secu- 
rity of  the  vessel,  and  upon  the  hazard  of  the  voyage.  If  the  vessel  is 
lost,  the  lender  loses  his  money,  but  if  it  arrives  safe  at  the  port  of  desti- 
nation, it  stands  charged  with  the  repayment  of  the  loan.     The  contract 

(#)  Poth.  Hyp.  535,  Cod.  Civ.  lib.  3,  tit.  18,  ginton,  1  Ves.  senr.  443. 

2119.  (*)   Wilkin*  v.  Carmichael,  1  Doug.  101.   Hut- 
it)  Tke  Gratitudine.  8  Rob.  240.     Healhorn  v.  sty  v.  Chri*tie,  9  East,  426. 

Darling,  1  Moore,  P.  C.  C.  5.  (y)  Johnson  v.  Shipptn>  2  Raym.  983. 

(«)  Menetone  v.  Gibbons,  3  T.  R.  267.    John-  (c)  Ladbrohe  v.  CrtileU,  2  T.  R.  649. 

w*  t.  Shippen,  2  Bavin.  983.     Hamsun  v.  Brag- 

z  2 
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has  received  the  name  of  a  bottomry  bond,  because  the  keel  or  bottom  of 
the  vessel,  which  is  used  figuratively  to  denote  the  whole  ship,  is  expressly 
charged  with  the  payment  of  the  debt.  In  contracts  of  this  description, 
when  the  repayment  of  the  money  advanced  was  made  entirely  to  depend 
on  the  safe  arrival  of  the  vessel,  any  rate  of  interest  or  remuneration  for 
the  loan  might  have  been  taken  by  way  of  security  for  the  risk,  (a)  But 
if  the  personal  security  of  the  borrower  was  taken,  and  the  money  was 
made  payable  absolutely,  whether  the  voyage  was  or  was  not  brought  to  a 
successful  termination,  the  contract  was,  under  the  old  usury  laws,  usuri- 
ous and  void,  (b) 

The  master  of  a  ship  may,  under  the  pressure  of  extreme  necessity, 
when  all  other  resources  for  the  raising  of  money  have  failed  him,  borrow 
money  on  bottomry  at  maritime  interest  for  the  necessary  purposes  of  the 
voyage.     But  he  has  no  right  to  take  up  money  at  more  than  the  ordinary 
rate  of  interest  by  way  of  premium  for  the  risk,  if  money  can  be  obtained 
on  the  personal  credit  of  the  owners,  or  on  his  own  personal  credit,  (c)  If 
the  master  at  a  foreign  port  is  enabled  to  communicate  speedily  with  the 
shipowners,  it  is  his  duty  to  do  so  before  he  raises  money  on  bottomry, 
but  his  neglect  will  not  invalidate  the  contract,  as  regards  the  lender  of 
the  money,  (d)     If  the  money  is  borrowed  for  the  master's  own  purposes, 
as  distinguished  from  those  of  the  shipowners,  the  contract  is  utterly 
void,  (e)     If  several  bonds  of  this  description  have  been  given  by  the 
master  at  different  periods  during  the  voyage,  those  of  the  latest  date  have 
the  priority  of  payment,  on  the  supposition  that  the  last  bond  operates  for 
the  protection  of  the  prior  interests.  (/)     A  bottomry  bond  also  executed 
under  the  pressure  of  necessity  at  a  foreign  port  will  supersede  a  previous 
mortgage  of  the  ship,  so  as  to  be  entitled  to  a  priority  of  payment  (g) 

Hypothecation  of cargoes  and  merchandize. — The  master  of  a  ship  may 
under  the  pressure  of  extreme  necessity,  hypothecate  the  cargo  as  well  as 
the  ship,  to  enable  him  to  raise  funds  to  prosecute  the  voyage,  and  deliver 
the  goods  at  the  port  of  destination.  He  is  clothed  with  an  implied  au- 
thority to  take  whatever  steps  ought  to  be  taken  to  protect  them  from  im- 
pending destruction,  (h)  But  he  can  do  no  more  than  the  owners  them- 
selves could  if  actually  present  He  might  create  and  continue  a  charge 
upon  the  cargo  in  favour  of  the  lender  of  the  money  so  long  as  such  cargo 
remained  in  his  possession,  and  had  not  been  transferred  to  a  purchaser 

(a)  Joy  t.  Kent,  Hardr.  418.  Soome  t.  Oleen^  Cb.  429,  11  Jur.  642,  s.  c.    Duncan  v.  2tou*> 

Sid.  27,  1  Lev.  54.  1  Exch.  537. 

(6)  Samtun  v.  Braggington,  1  Ves.  senr.  443.  (e)  The  Reliance,  8  Hag.  A.  E.  66. 

The  Atlas,  2  Hag.  Ad.  Eep.  57.    Ante,  p.  123,  (/)  The  Betsy,  1  Dods.  A.  E.  289.   Bki* 

as  to  the  repeal  of  the  usury  laws.  manthe,  ib.  201. 

(c)  ffeathorn  v.  Darling,  1  Moore,  P.  C.  C.  5,  (g)  Duke  of  Bedford,  2  Hag.  294.    Du**ggi* 
1  Hag.  A.  E.  176.     The  Isabel,  1    Dods.  A.  E.  Castle,  3  ib.  831. 

273.     The  Orelia,  3  Hag.  84.  (h)  The  Grattiudine,  3  Bob.  240. 

(d)  OlaecoU  v.  Lang,  2  Ph.  310;  16  Law  J., 
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bondjide  without  notice  of  the  charge  ;  but  he  would  have  no  power  to 
hypothecate  it  so  as  to  enable  the  creditor  to  follow  it  after  it  had  been 
sold  or  transferred.  The  owner  himself,  as  we  have  before  seen,  has  no 
such  power,  and  none  such  can  be  claimed  by  the  master,  (i)  Where  a 
ship  freight  and  cargo  were  hypothecated  at  a  foreign  port,  by  one  bot- 
tomry bond  for  necessary  repairs,  and  the  plaintiff's  goods  formed  part  of 
the  cargo  so  hypothecated,  and  the  ship  and  freight  realized  less  than  the 
sum  borrowed,  and  the  goods  became  liable  for  the  deficiency,  and  the 
plaintiff  was  compelled  to  pay  it  to  release  his  goods,  it  was  held  that 
the  plaintiff  might  maintain  an  action  against  the  shipowner  on  an  implied 
promise  of  indemnity ;  also  that  the  shipowner  could  not  abandon  the 
ship  and  freight,  and  refuse  to  ratify  the  act  of  the  master,  because  the 
costs  and  expenses  exceeded  the  value  of  the  ship  when  repaired,  and  the 
freight ;  and  that  "  a  merchant  advancing  money  on  bottomry  in  a  foreign 
port,  though  bound  to  show  a  reasonable  case  of  unprovided  necessity  for 
the  advance,  from  the  want  of  repair,  or  otherwise,  is  not  bound  to  inquire 
into  the  expediency  of  incurring  the  expense  of  these  repairs,  with  refer- 
ence to  the  interest  of  the  owner."  (k) 


SECTION  II. 

OF   THE   CONTRACT    OF   MORTGAGE. 


Nature  and  effect  of  the  contract  of  mortgage. — The  contract  of 
mortgage  is  a  contract  founded  upon  our  common  law  doctrine  of  condi- 
tions, and  is  altogether  different  from  the  contract  of  hypothecation.  It 
is  a  contract  whereby  a  debtor  grants  or  conveys  some  estate  or  interest 
in  land,  or  transfers  certain  goods  and  chattels  to  his  creditor,  subject  to 
a  proviso,  that  if  the  debt  is  discharged  by  a  day  named,  the  grant  or 
transfer  shall  be  void,  and  the  debtor  shall  be  entitled  to  repossess  himself 
of  his  lands  or  of  his  goods  and  chattels,  and  hold  and  enjoy  them  as  if 
the  grant  or  transfer  had  never  been  made.  The  debtor  who  makes  the 
grant  or  transfer  is  called  the  mortgagor,  and  the  creditor  to  whom  it  is 
made  the  mortgagee.  By  a  contract  of  this  description  the  right  of  pro- 
perty in  the  thing  mortgaged  passes  to  the  creditor,  subject  to  be  divested 
by  the  payment  of  the  debt  at  the  appointed  time,  a  circumstance  which 
at  once  distinguishes  the  contract  from  the  contract  of  hypothecation,  (a) 

Origin  and  definition  of  the  term  mortgage.  —In  ancient  times,  lands 
yielding  fruits  and  profits,  and  living  animals  and  chattels  bearing  increase, 

(0  BuA  ▼.  Fearon,  4  Kaat,  319.  (a)  Burnet,  J.,  RyaU  v.  RoioUs,  1  Vei.  eenr. 

(t)  Duncan  v.  Benson,  1  Bxch.  537.  358,  359. 
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were  conveyed  and  transferred  by  debtors  to  their  creditors  upon  trust,  to 
apply  the  proceeds  and  profits  thereof  in  liquidation  of  the  debt,  and  as 
soon  as  the  debt  was  extinguished,  to  render  them  back  again.  This  des- 
cription of  pledge  was  denominated  vivum  vadium,  or  a  live  or  living 
pledge,  because  it  was  constantly  fructifying  and  paying  off  the  debt,  and 
working  its  own  redemption.  When,  on  the  other  hand,  the  things  trans- 
ferred to  the  creditor  to  be  holden  as  security  for  the  due  payment  of  the 
debt,  yielded  no  profits  and  bore  no  fruits  of  increase,  or  the  proceeds 
and  profits  thereof  were  not  to  be  applied  in  liquidation  of  the  debt,  but 
the  things  themselves  were  to  be  absolutely  forfeited  and  to  become  the 
property  of  the  creditor  in  case  of  the  non-payment  of  the  debt  at  the  ap- 
pointed time,  it  was  called  mortuum  vadium — mortgage  or  dead-pledge— 
and  hence  the  derivation  of  our  modern  term  mortgage,  (b) 

Mortgage  of  lands  and  tenements. — The  owner  of  an  estate  or  interest 
in  land,  who  grants  or  conveys  away  his  interest,  may  annex  whatever  con- 
dition he  pleases  to  the  grant  upon  the  principle,  that  cujus  est  dare  ejus 
est  disponere ;  and  therefore,  if  he  wants  to  raise  money  and  give  security 
for  its  repayment,  he  may  grant  his  estate  to  the  lender,  annexing  to  such 
grant  a  condition,  that  if  he  repays  the  sum  advanced,  by  a  day  certain, 
the  grant  shall  be  void^and  he  shall  be  entitled  to  re-enter  and  re-possess 
the  land.     When  lands  or  tenements  are  granted,  to  be  holden  by  the 
grantee  and  his  heirs  and  assigns  for  ever,  subject  to  such  a  condition,  the 
grant  is  a  mortgage  in  fee.     When  they  are  granted  to  be  holden  for  a 
term  of  years,  it  is  a  mortgage  for  a  term  of  years.     In  either  case  the 
estate  granted  is  a  defeazible  estate.     If  the  act  to  be  done  is  performed 
at  the  appointed  period,  the  grant  or  demise  is  at  an  end,  and  the  grantor 
is  seized  or  possessed  of  his  old  estate ;  if  it  is  not  performed,  the  grantee 
holds  the  estate  discharged  of  the  condition  and  becomes  the  absolute 
owner  of  the  property  at  common  law,  in  accordance  with  the  strict  terom^ 
and  stipulations  of  the  contract.     In  the  first  case,  the  estate  is  re-veste^ ,— 
in  the  mortgagor  by  the  mere  performance  of  the  condition.     In  the  latt^^ 
it  cannot  be  re-vested  in  him  without  a  fresh  conveyance  from  the  mor" ~- 
gagee.     If  by  the  terms  of  the  contract  the  mortgagor  is  to  remain  in 
session  of  the  property  and  receive  the  rents  and  profits  thereof  until 
day  of  payment,  or  for  any  determined  period,  he  becomes  tenant  to  tfc»< 
mortgagee,  and  there  is   a  demise  of  the  premises  for  the  intervening 
period,  (c)     If,  on  the  other  hand,   there  is  no  term  or  stipulation  in  tb^ 
contract  clothing  the  mortgagor  with  the  right  of  possession  until  the  txioe 
of  payment  has  arrived,  the  mortgagee  has  the  right  of  possession  as  well 
as  the  right  of  property  the  instant  the  mortgage  is  executed,  and  may 

(b)  Beam's  Glanville,  252.  Q.  &  D.  463,  8.  c.    Wkedtr  v.  Monition,  iK  U* 

(c)  Wilkiruonv.  IlaXl,  3  Bing.  N.  C.  508;  4      Varlridge  v.  Bert.  1  D.  &   R.272;  5B.4A- 
Re.  301,  e.  c.     Dot  v.  Ootdtcin,  2  Q.  B.  143;  1      604. 
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enter  upon,  and  take  possession  of  the  mortgaged  premises,  (d)  or  enforce 
such  right  through  the  medium  of  an  action  of  ejectment  against  the  mort- 
gagor, (e)  This  right  of  possession,  as  well  as  the  right  of  property, 
is  liable  to  be  divested  by  the  payment  of  the  money  and  the  fulfil- 
ment of  the  condition  by  the  mortgagor  at  the  time  appointed ;  but  if 
the  mortgage  is  a  mortgage  in  fee,  the  mortgagor  must  enter  upon  the  land 
if  he  can,  in  order  to  take  advantage  of  the  condition ;  if  he  cannot  he 
must  make  claim,  for  a  freehold  estate  cannot  cease  by  condition  without 
entry  or  claim.  If  the  money  is  tendered  at  any  period  of  the  day  ap- 
pointed for  the  payment  of  it,  the  condition  is  saved  for  ever;  the  grant  is 
void,  and  the  mortgagor  has  a  right  to  re-enter  and  hold  the  land  as  of  his 
former  estate.  (/) 

If  the  mortgaged  premises  are  in  the  possession  and  occupation  of 
lessees,  or  tenants  holding, under  leases  granted  by  the  mortgagor  prior  to 
the  mortage,  the  mortgagee  of  course  takes  the  mortgaged  premises  sub- 
ject to  those  leases.     The  mortgage  in  such  a  case  operates  as  a  grant 
of  the  reversion,  and  the  mortgagee  is  entitled  as  assignee  of  the  rever- 
sion to  the  rent  reserved  on  such  leases  after  he  has  given  the  lessees  notice 
of  the  mortgage,  and  required  them  to  pay  their  rents  to  him.     Though 
attornment  is  no  longer  necessary  to  perfect  the  title  of  a  grantee  of  the 
reversion  to  the  rent  reserved  on  a  demise,  yet  in  the  case  of  a  mortgage, 
until  notice  has  been  given  to  the  tenants,  the  latter  are  bound  to  pay 
their  rent  to  the  mortgagor,  but  the  notice  when  given  has  relation  back  to 
the  time  of  the  execution  of  the  mortgage-deed,  so  as  to  make  the  tenants, 
tenants  to  the  mortgagee  from  that  time,  and  enable  him  to  maintain  an 
action  against  them  for  use  and  occupation,  (^)  and  also  to  distrain  for  all 
the  arrears  of  rent  which  accrued  due  subsequently  to  the  mortgage ;  (A) 
bnt  the  tenant  cannot  both  by  the  common  law  and  by  the  Statute  of  Anne, 
he  charged  with  any  rent  actually  paid  over  to  the  mortgagor  before  the 
notice,  (t)  The  mortgagee,  moreover,  as  assignee  of  the  reversion,  may  sue 
OI*  «uiy  of  the  covenants  contained  in  leases  granted  prior  to  the  mortgage 
w**ich  are  annexed  to  the  reversion  and  run  with  the  land  ;  and  he  is  also 
***-l*le  to  be  sued  thereon,  (k)  Hence  it  follows,  that  whenever  a  lessor  has 
^oxtgaged  his  reversion,  he  cannot  lawfully  distrain  for  rent  accruing  due 
^^rthe  mortgage,  nor  bring  an  action  of  ejectment,  nor  sue  upon  any  cove- 
l**Hte  running  with  the  land  and  annexed  to  his  reversion,  whether  the 

(<*)  Rogers  t.  Qrazehrook,  8  Q.  B.  895.    Doe  y.         (h)  Waddilove  v.  Burnett,  2  Bing.  N.  0.  588. 

bgktfoot,  8  M.  &  W.  553.    Doe  v.  Maisey,  8  B.  Salmon  v.  Matthew,  8  M.  &  W.  827. 
*  C.  767.     Doe  v.  Giles,  2  M.  &  P.  749.  (t)  Co.  Litt.  310,  b.  4,  Anne,  c.  16,  s.  10.   The 

(e)  Doe  t.   Day,  2  Q.  B.  147.     Ooodtitle  v.  notice  should  be  given  by  the  person  who  has  the 

daily,  Cowp.  601.     Doe  v.  Pegge,  1  T.  R.  760.  legal  estate  under  the  deed,  but  it  may,  it  seems, 

(/)  Bae.  Ab.  mortgage,  637  ;  condition,  141,  be  given  by  a  party  beneficially  interested.  Lumley 

144—146,  Co.  Litt.  218,  219.  v.  Hodgson,  16  East,  99. 

(g)  Moses  ▼.  OaUimore,  1  Doug.  279.     Birch         (k)  Post,  ch.  23,  s.  1. 
r.  Wright,  1  T.  B.  378. 
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mortgagee  does  or  does  not  give  notice  of  the  mortgage,  for  the  tenant 
may  avail  himself  of  the  defence  that  the  lessor  has  assigned  all  his  estate 
and  interest  in  the  demised  premises ;  but  if  a  man  mortgages  his  property 
and  afterwards  demises  it,  he  may,  as  between  himself  and  the  fenant, 
exercise  all  the  ordinary  rights  of  a  landlord,  unless  the  mortgagee  inter- 
feres to  prevent  him,  as  the  lessee  cannot  deny  the  title  of  his  lessor  at 
the  time  of  the  granting  of  the  lease,  although  he  may  show  that  that  title 
has   become  subsequently  extinguished.  (/)      When    a  lease   has  been 
granted  by  the  mortgagor  subsequently  to  the  making  of  the  mortgage, 
the  mortgagee   cannot,  as  we  shall  presently  see,  distrain  for  the  rent 
reserved  by  such  lease,  unless  the  tenant  has  attorned  to  him  {post,  p.  846). 
If  it  is  generally  provided  in  the  mortgage-deed  that  the  mortgagor  shall 
be  entitled  to  the  possession  of  the  mortgaged  premises,  and  to  receive  the 
rents  and  profits  thereof  until  default  has  been  made  in  payment  of  the  mort- 
gage-debt and  interest  and  a  particular  time  is  appointed  for  payment  of 
the  money,  the  provision  will  operate  as  a  demise  of  the  mortgaged  pre- 
mises to  the  mortgagor,  until  the  time  of  payment  arrives,  but  not  otherwise. 
And  if  a  day  certain  is  appointed  for  the  payment  of  the  mortgage-debt, 
and  the  money  is  not  paid  on  the  day  named,  and  the  mortgagor  continues 
after  that  period  to  hold  possession  of  the  mortgaged  premises,  he  is  not  the 
lessee  of  the  mortgagee,  as  he  has  no  certain  or  determinate  period  of 
holding,  and  he  may  consequently  be  treated  as  a  trespasser  at  the  option 
of  the  mortgagee,  (m)     But  if  by  the  express  terms  and  provisions  of  the 
mortgage-deed  the  mortgagee  is  to  hold  possession  for  any  certain  and  de- 
terminate term  or  period  of  time,  there   will  then  be   a  demise  of  the 
mortgaged  estate  to  him  for  the  term  specified,  provided  a  sum  certain,  by 
way  of  interest,  is  stipulated  to  be  paid  at  fixed  consecutive  periods,  (n) 
When  the  mortgagor  is  left  in  possession,  power  should  be  given  to  the 
mortgagee  to  enter  upon  the  mortgaged  premises  and  distrain  for  interest 
in  arrear  in  like  manner  as  for  rent  reserved  on  a  lease,  (o)     A  right  of 
entry  also  should  be  reserved  in  default  of  payment  of  interest,  so  as  to 
enable  the  mortgagee,  in  case  the  interest  remains  unpaid,  to  enter  upon 
the   lands   or  bring  an  action  of  ejectment  without  giving  a  notice  to 
quit.  ( p)     If  the  mortgage-deed  gives  the  mortgagor  power  to  distrain  for 
the  interest  due  on  the  mortgage  in  like  manner  as  for  rent  reserved  on  a 
lease ;   the  exercise  of  such  a  power  is  no  recognition  of  the  mortgagor 
as  tenant  or  lessee,  and  does  not  preclude  the  mortgagee  from  bringing 
an  action  of  ejectment,  (q)     The  court  will  not  infer  from  the  mere  in- 
sertion in  the  mortgage-deed  of  a  covenant  on  the  part  of  the  mortgagor, 

(0  Doe  v.  Edwards,  5  B.  &  Ad.  1065.     Balls  Doe  v.  Goldwin,  2  Q.  B.  146 ;  post,  ch.  8,  s.  L 
y.  Westwood,  2  Campb.  11.  (o)    Rogers  v.  Humphreys,  5  N.  &  M,  511 ; 

(m)  Doe  v.  Day,  2  Q.  B.  152.     Haigh  v.  Jag-  post,  Ch.  8. 
gar,  16  M .  &  W.  540.  Oale  v.  BumeU,7  Q.  B. 850.  (  ;>)  Doe  v.  Thorn,  4  Q.  B.  615. 

(n)   Wilkinson   v.  Hall,  8  Bing.  N.  C.  508.  (q)  Doe  v.  Goodier,  16  Law  J.,  Q.  B.  485.    ' 
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that  it  shall  be  lawful  for  the  mortgagee,  after  default  made  in  payment  of 
the  debt  at  the  time  appointed  to  enter  upon  the  mortgaged  lands,  any 
covenant  on  the  part  of  the  mortgagee,  that  it  shall  be  lawful  for  the  mort- 
gagor to  retain  possession  until  default  made,  and  such  a  covenant  does 
not  consequently  prevent  the  mortgagee  from  entering  immediately  after 
the  execution  of  the  mortgage,  (r)  But  if  from  the  mutual  covenants  of 
the  parties  and  the  general  context  of  the  deed,  it  appears  to  have  been 
plainly  intended  that  the  mortgagor  should  have  possession  until  default 
the  courts  will  give  effect  to  such  intention.  (*)  And  whenever  the  mort- 
gagor is  merely  permitted  to  remain  in  possession  of  the  mortgaged  pre- 
mises and  receive  the  rents  and  profits  thereof,  without  being  expressly 
clothed  with  the  right  of  possession^  "  he  possesses  the  premises  at  will  in 
the  strictest  sense  (post,  ch.  8,  s.  1),  and  therefore  no  notice  is  ever  given 
him  to  quit,  and  he  is  not  even  entitled  to  reap  the  crop,  like  other  tenants 
at  will."  (t) 

If  the  mortgage  is  a  mortgage  for  a  term  of  years,  the  mortgagee  cannot, 
before  he  has  entered  upon  and  become  possessed  of  the  lands,  maintain 
an  action  of  trespass  in  respect  thereof,  as  before  entry  he  has  only  an 
interesse  termini. (u)  And  if  a  lease  is  assigned  by  way  of  mortgage,  the 
mortgagee  will  be  liable,  as  the  assignee  of  the  term,  to  all  covenants  in 
the  original  lease  running  with  the  land,  although  he  never  entered  or 
took  actual  possession  of  the  estate,  (or)  The  mortgagor,  moreover,  cannot 
be  compelled  by  the  mortgagee  to  advance  money  for  the  renewal  of  leases, 
without  an  express  agreement  between  them  to  that  effect,  (y) 

The  existence  of  the  mortgage  does  not  deprive  the  mortgagee  of  his 
remedies  as  a  creditor  against  the  mortgagor  personally  for  the  recovery 
of  the  debt  secured  by  the  mortgage.  I£  therefore,  the  mortgage-deed 
contains  no  covenant  for  the  repayment  of  the  money  advanced,  an  action 
for  money  lent  will  nevertheless  lie,(?)  and  the  delivery  up  of  the  mortgage- 
deed  will  not  of  itself  cancel  the  mortgage  debt,  (a) 

Leases  by  the  mortgagor,  after  the  making  of  the  mortgage. — So  long 
as  the  mortgagee  has  the  right  of  possession  under  the  mortgage-deed,  he 
has  a  legal  interest  in  the  land  which  is  assignable,  and  he  may  put  any 
party  into  possession  and  receipt  of  the  rents  and  profits,  and  all  those 
who  come  in  under  him  will  be  entitled  to  hold  as  long  as  his  interest 
lasts ;  but  if  the  mortgage-deed  contains  no  provision  for  securing  him 
the  right  of  possession,  or  if  his  right  of  possession  under  the  deed  has 


(r)  Dot  t.  Lightfoot,  8  M.  fit  W.  564.    Rogers  Burton  v.  Barclay,  7  Bing.  745 ;  5  M.  &.  P.  785, 

t.  Orazebrooh,  8  Q.  B.  895.  a.  c. 

(«)  Wheeler  v.  Mont&ore,  2  Q.  B.  142.  (y)  Manlovt  v.  Bale,  2  Vera.  84. 

(t)  Ld.  Mansfield,  Keeeh  v.  Hall,  Doug.  21.  (z)  Yates  ▼.  Atton,  4  Q.  B.  182;  3  Gale  & 

(«)  Wheeler  v.  MonUfiore,  2  Q.  B.  188.  Rogers  Day.  851. 

y.  Grazebrooi,  8  Q.  B.  907.  (a)  Hurst  v.  Beach,  5  Mad.  351. 

(x)  Williams  v.  Bosanquet,  1  B.  &  B.  238. 
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been  determined  by  the  non-payment  of  the  debt,  he  and  those  claiming 
under  him  subsequently  to  the  mortgage  may  at  once  be  ejected  by  the 
mortgagor,  without  any  notice  to  quit.  "  He  has  no  power  to  make  leases 
not  subject  to  every  circumstance  of  the  mortgage.  No  interest  passes  by 
such  a  lease," (A)  unless  the  mortgagee  has  assented  to  his  dealing  with 
the  premises  as  owner,  and  has  knowingly  permitted  him  to  grant  leases, 
and  has  recognized  the  right  of  possession  of  the  lessees,  in  which  case  he 
will  be  precluded  from  treating  the  mortgagor  and  those  who  enter  upon 
the  land  under  such  circumstances  as  trespassers,  (c) 

Whenever  a  lease  has  been  created  by  the  mortgagor  subsequently  to 
the  making  of  the  mortgage,  the  mortgagee  cannot,  by  merely  giving  the 
latter  notice  of  the  mortgage,  and  that  principal  and  interest  are  in  arrear, 
and  requiring  such  lessee  to  pay  the  rent  to  him,  make  the  lessee  his 
tenant,  or  entitle  himself  to  distrain  for  rent  subsequently  accruing,  (d) 
But  if  the  mortgagee  gives  notice  to  the  tenant  of  the  existence  of  the 
mortgage,  and  requires  him  to  pay  rent  to  him,  and  the  tenant  assents  to 
this  notice,  the  relationship  of  landlord  and  tenant  will  be  established 
between  them,  and  the  mortgagee  may  then  distrain  for  the  rent  subse- 
quently accruing,  (e)  The  tenant  may  always,  if  he  thinks  fit,  pay  these 
rents  to  the  mortgagee,  as  the  latter  is  entitled  to  them  as  between  himself 
and  the  mortgagor,*  and  they  may  be  recovered  in  an  action  for  mesne 
profits \{f)  and  if  the  tenant  chooses  to  pay  the  rent  to  the  mortgagee  and 
he  receives  it,  that  will  have  the  effect  of  creating  a  tenancy  between 
them,(^r)  but  it  will  not  authorize  the  mortgagee  to  distrain  for  rent  pre- 
viously owing.  If  leases  for  terms  of  years  have  been  granted  by  the 
mortgagor  subsequently  to  the  mortgage,  without  the  privity  of  the  mort- 
gagee, and  the  latter  consents  to  take  the  lessees  as  his  tenants,  instead 
of  turning  them  out  of  possession,  they  will  be  held  to  be  tenants  from  year 
to  year. (A) 

Where  a  mortgagor  in  possession  demised  the  mortgaged  premises  to  a 
tenant  from  year  to  year,  and  gave  the  mortgagee  an  authority  to  receive  the 
rents,  describing  the  premises  as  occupied  by  the  mortgagor,  but  belonging  to 
the  mortgagee,  and  the  mortgagee  communicated  this  authority  to  the  tenant, 
and  received  the  rent  from  the  latter,  and  then  gave  notice  to  the  tenant 
not  to  pay  the  mortgagor,  "  your  former  landlord,  he  having  agreed  that 
the  rents  shall  in  future  be  paid  to  me,"  and  the  tenant  then  paid  more 
rent  to  the  mortgagee,  and  then  received  notice  from  the  mortgagor  not  to. 

(ft)  Lord  Mansfield,  Keech  v.  Hall,  Doug.  21.  t.  Branscombe,  5  Q.  B.  379;  qualifying  the  dm- 

Thunder  v.  Belcher,  8  East,  449.  Doe  v.  Boulton,  trine  laid  down  in  Pope  v.  Bigot,  9  B.  A  C.  245, 

6M.&8. 148.  Doe  v.  Goldwin,  10  Law  J.,  Q.  B.  and  Waddiiove  v.  BarneU,  2  Sing.  N.  C.  W«. 
275.  (e)  Brown  v.  Storey,  1  8c  N.  K  16.  Okdmc* 

(c)  Evans  t,  Elliott,  9  Ad.  ft  E.  355.    Doe  v.  v.  Plumer,  15  Law  J.,  Q.  B.  79. 
Hales,  7  Bing.  322.    Doe  v.  Cadvallader,  2  B.  &         (/)  Pope  v.  Biggs,  9  B.  ft  C.  245. 
Ad.  473.  fo)  Rogers  y.  Humphreys,  4  Ad.  ft  B.  299. 

(rf)  Evans  v.  Elliott,  9  Ad.  «c  E.  342.   Wheeler         (h)  Doe  r.  BuckneU,  8  C.  ft  P,  566. 
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iy  any  more  rent  to  the  mortgagee,  but  to  pay  it  to  the  mortgagor 
DDself,  and  the  defendant  then  refused  to  pay  the  rent  to  either  party,  it 
*s  held  that  the  mortgagor  was  entitled  to  distrain  for  it.  (i) 
JSffect  of  the  contract  of  mortgage  in  equity. — Of  the  several  estates 
m  the  mortgagor  and  mortgagee  in  equity. — Equity  of  redemption  of 
^  mortgagor. — The  contract  of  mortgage  is  viewed  in  a  very  different 
gilt  in  equity  from  what  it  is  at  common  law.     The  Court  of  Chancery 
tolling  at  the  substance  and  not  at  the  form  of  the  contract,  regards  it  as 
xnere  pledge  of  land  to  secure  the  payment  of  a  debt,  and  will  not,  con- 
sequently, suffer  the  land  to  be  forfeited,  by  reason  of  the  non-payment 
if  the  debt  at  the  exact  time  or  place,  or  in  the  particular  mode  specified. 
rhe  Court  of  Chancery  is  wisely  averse  to  all  forfeitures  of  estates,  and 
has  ever  interfered  to  protect  the  needy  debtor  from  the  hard  terms  which 
in  moments  of  distress  and  difficulty  have  been  imposed  upon  him  by  a 
grasping  creditor,  (y)     And  whenever  an  estate  in  land  is  pledged  by  a 
debtor  to  his  creditor,  to  secure  the  payment  of  a  debt  or  the  repayment 
of  money  advanced,  and  such  pledge  is  to  be  forfeited  and  vested  in  the 
pledgee,  in  case  the  jlebt  or  the  money  advanced  is  not  repaid  by  a  given 
day,  the  pledgee  will  not  be  permitted  to  avail  himself  of  the  forfeiture, 
and  enforce  the  strict  terms  of  the  bargain  at  common  law,  nor  to  deal 
*ith  the  estate  as  owner  until  he  has  filed  a  bill  in  chancery,  praying  that 
an  account  may  be  taken  of  the  money  due  to  him,  and  that  the  mort- 
gagor may  be  ordered  to  pay  it  with  costs  by  a  short  day,  to  be  appointed 
hy  the  court ;  or,  in  default,  that  the  mortgagor  may  stand  foreclosed  of 
Mb  right  to  redeem  the  estate.     (Post,  Foreclosure.)     Hence,  although 
tiro  estate  is  forfeited  at  common  law  by  reason  of  the  non-payment  of 
the  debt  at  the  time  appointed,  yet  it  is  not  so  in  equity,  but  the  mort- 
gagor is  there  considered,  notwithstanding  the  forfeiture  at  common  law, 
to  be  the  owner  of  the  estate,  and  to  be  entitled,  at  any  time,  to  redeem  it 
<ffl  payment  of  the  debt  and  interest,  until  his  right  of  redemption  has 
been  barred  by  a  decree  of  foreclosure.     Following  out  this  idea  of  the 
contract  as  a  mere  pledge  of  the  land,  the  Court  of  Chancery  considers  the 
Mortgagor  to  be  possessed  of  an  assignable  estate  and  interest  in  the  land, 
object,  of  course,  to  the  pledgee's  lien  upon  the  property,  to  the  extent  of 
the  debt,  interest,  and  costs.     This  estate  and  interest  is  denominated  at 
KH&mon  law  "  the  equity  of  redemption,"  but  it  is,  in  truth  and  principle, 
the  mortgagor's  old  estate  and  interest  in  the  land,  unaffected  in  equity  by 
*e  legal  forfeiture,  but  encumbered  with  the  lien  of  the  pledgee.     There 
nuty  be  a  seisin  of  it  just  the  same  as  of  any  other  estate.     It  may  be 
devised,  granted,  mortgaged,  or  entailed  with  remainders,  (A)  and  it  will 
follow  the  same  line  of  descent  as  the  land  itself  would  have  followed  if 


8 


i)  Wheeler  v.  Bratucrtnfie,  5  Q.  B.  373.  (k)  Lord  Harwicke,  Casborne  t.  Scarfe,  1  Atk. 

)  Port,  ch.  22,  a.  1.  602 ;  post,  s.  3. 
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no  mortgage  had  been  made.  Thus,  if  the  mortgaged  land  be  of  gavel- 
kind tenure  the  equity  of  redemption  will  be  divisible  amongst  the  heirs 
of  the  mortgagor ;  i£  on  the  other  hand,  the  tenure  be  borough  English, 
the  equity  of  redemption  will  descend  to  the  youngest  son.(/)  It  maybe 
subjected,  in  equity,  to  all  the  limitations  to  which  the  land  itself  might 
be  subjected,  but  not  to  dower,  (tw)  until  the  passing  of  the  act,  3&4Wm. 
IV.  c.  105. 

The  Court  of  Chancery  will  treat  every  contract  as  a  pledge  which  is, 
in  principle  and  effect,  a  pledge,  whatever  name  the  parties  may  choose  to 
give  to  the  transaction,  and  whatever  may  be  the  disguises  resorted  to  for 
concealing  the  real  nature  of  the  contract.  Therefore,  if  an  estate  is  con- 
veyed in  consideration  of  a  sum  of  money,  and  the  conveyance  appears 
upon  the  face  of  it  to  be  an  absolute  sale  and  conveyance,  but  is  ac- 
companied by  a  cotemporaneous  deed,  whereby  the  grantee  covenants  to 
re-convey  the  property  to  the  grantor  by  a  day  named,  on  re-payment  of 
the  consideration-money  and  the  expenses  of  the  conveyance,  the  trans- 
action will  be  treated  as  a  pledge  of  land  to  secure  payment  of  a  debt,  and 
the  grantor  will  be  admitted  to  redeem  (post,  p.  350)  long  after  the  time 
appointed  for  the  re-conveyance  has  elapsed,  (n)  But  if  the  parties  in- 
tended an  absolute  sale,  a  cotemporaneous  agreement  for  a  re-purchase 
not  acted  upon  will  not,  of  itself,  entitle  the  vendor  to  treat  the  transaction 
as  a  pledge,  and  to  redeem.  "  The  question  always  is,  was  the  original 
transaction  a  bond  fide  sale,  with  a  contract  for  a  re-purchase ;  or  was  it 
a  mortgage  under  the  form  of  a  sale  ?"(o)  And  whenever  a  transfer  of  pro- 
perty has  been  made  to  trustees  upon  trusts  which  are,  in  principle  and 
effect,  to  secure,  by  sale  or  other  means,  the  re-payment  of  money 
advanced,  the  transfer  will  be  deemed  a  mortgage  or  pledge  in  equity,  and 
the  right  of  redemption  will  exist ;  and  whatever  contract  is  once  a  mort- 
gage or  pledge  will  be  always  so  until  the  right  of  redemption  has  been 
extinguished  by  the  statute  of  limitations,  or  has  been  discharged  or  re- 
leased by  a  bond  fide  contract  made  subsequently  to  the  mortgage,  (p) 

Acting  upon  the  principle  that  a  contract  of  pledge  is  always  a  pledge, 
the  Court  of  Chancery  will  not  permit  the  mortgagor's  right  to  redeem 
to  be  clogged  or  extinguished  by  any  collateral  agreement  entered  into 
cotemporaneously  with  the  mortgage.  If  therefore  the  mortgagee  enters 
into  a  contract  with  the  mortgagor  at  the  time  of  the  loan  of  the  money 
for  the  absolute  purchase  of  the  lands  for  a  specific  sum,  in  case  of  default 
made  in  payment  of  the  purchase-money  at  an  appointed  time,  the  con- 
tract will  be  set  aside  as  being  oppressive  to  the  debtor,  who  is  rarely 


(0  Fawcet  v.  Lowther,  2  Ves.  senr.  303.  (o)  The  Lord  Chancellor,  WUHams  v.  Owe*, 5 

(m)  Dixon  v.  Saville,  1  Bro.  C.  C.  326.  Jur.  115.    Afellor  v.  Lees,  2  Atk.  495.    Barrel 

(n)  Williams  v.  Oven,  10  Sim.  386.     Sevier  v.  Sabine,  1  Vera.  268. 

v.  Greenway,  19  Ves.  413.  (p)  Jason  v.  Byres,  2  Ch.  C.  86. 
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prepared  to  discharge  the  debt  at  the  exact  time  appointed,  (q)  But  an 
agreement  to  give  the  mortgagor  a  preference  of  pre-emption  in  case  of 
sale  is  valid,  and  will  be  enforced  ;(r)  and  a  band  fide  purchase  of  the 
equity  of  redemption  effected  subsequently  to  the  mortgage  will  be  up- 
held.  (*)  If  a  renewable  lease  be  assigned  by  way  of  mortgage,  an  agree- 
ment between  the  landlord  and  the  mortgagee,  releasing  the  right  of 
renewal  without  the  concurrence  of  the  party  entitled  to  redeem,  cannot 
be  maintained. (t)  And  whenever  a  covenant  is  made  by  the  mortgagor 
for  farther  assurance,  the  latter  can  only  be  called  upon  to  confirm  the 
mortgage,  he  cannot  under  such  a  covenant  be  required  to  release  his 
equity  of  redemption,  (u)  If  an  express  clause  of  redemption  is  inserted 
in  a  mortgage-deed,  this  is  not  a  power  of  revocation,  or  a  condition, 
4c.,  for  the  benefit  of  the  grantor,  within  the  meaning  of  the  mortmain 
aefe.(#) 

Viewing  the  contract  always  as  a  pledge,  the  Court  of  Chancery  recog- 
nizes the  mortgagee's  right  as  pledgee  to  the  possession  of  the  mortgaged 
estate,  and  will  not  of  course  interfere  with  any  proceedings  that  may  be 
taken  by  him  at  common  law  to  obtain  possession  of  the  mortgaged  pre- 
mises ;  but  it  will  not  suffer  him,  whilst  in  possession,  to  enter  into  any 
contract  inconsistent  with  his  limited  interest  as  pledgee,  or  which  will  in 
•nywise  prejudice  or  interfere  with  the  mortgagor's  right  of  redemption. 
It  will  not  permit  him,  consequently,  before  a  decree  of  foreclosure  has 
been  pronounced,  to  grant  a  lease  so  as  to  bind  the  mortgagor  without  the 
consent  of  the  latter,  except  under  an  apparent  necessity  and  for  the  pur- 
pose of  avoiding  an  apparent  loss.(y)  And  when  an  advowson  is  the 
•object  of  mortgage,  the  Court  of  Chancery  will  not  suffer  the  mortgagee 
to  nominate  on  an  avoidance  of  the  Church,  but  the  right  of  presentation 
1*main8  vested  in  the  mortgagor  ;(*)  and  equity  will  not  permit  any 
•greement  to  be  made  to  the  contrary,  as  such  an  agreement  is  incon- 
Brtent  with  the  nature  and  character  of  a  pledge,  (a)  In  the  simple  cha- 
Jfccter  of  a  pledgee  of  the  estate,  the  mortgagee  will  be  made  amenable 
fa  all  negligence  and  misconduct  amounting  to  a  breach  of  trust. 
"  therefore,  he  assigns  his  legal  estate  as  mortgagee  to  a  person  in 
HKolvent  circumstances,  he  will  be  compelled  to  account  for  the 
^ts  and  profits  of  the  land,  as  well  after  as  before  the  assign- 
ment (6)  He  will  be  bound,  moreover,  as  pledgee  of  the  estate,  to 
tike  the  same  care  of  it  as  every  prudent  and  cautious  owner  is  in  the 

_J?)  -Price  v.  Petri*  2  Freem.  258.     WilUU  v.  81 8,  s.  c. 

5**«,  1  Vern.  488.    Jennings  t.  Ward,  2  ib.  (x)  Doe  t.  Hawkins,  2  Q.  B.  212. 

«f-  (y)  Hungerford  ▼.  Clay,  9  Mod.  1. 

{*)  Orby  v.  Trigg.  2  Eq.  Ca.  Abr.   599  ;   9  (*)  Mackenzie  r.  Robinson,  8  Atk.  558.    Hun- 

**•  2.  w  gerford  v.  Clay,  9  Mod.  2,  n.  (a.) 

(')  15  Vin.  Abr.  468,  pi.  8.  (a)  Gardiner  v.  GrtfUh,  2  P.  Wmi.  404. 

10  0'Hettly  ▼.  FeatherstoM,  4  Bligh,  N.  S.  161 .  (6)  1  Eq.  Ca.  Abr.  827. 

\*)  Attynt  y.  Uton,  1  Lord  Raym.  86  ;  Comb. 
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habit  of  taking  of  his  own  property  (post,  s.  3).  He  will  be  made  respon- 
sible for  waste  and  for  all  damage  done  to  the  property  from  pulling  down 
buildings,  (c)  unless  the  buildings  were  old  and  ruinous,  and  required 
removal,  (d)  He  will  be  responsible  also  for  cutting  down  timber,  unless 
the  security  was  defective,  in  which  case  he  may  fell  it  and  sell  it,  and 
apply  the  proceeds  in  liquidating  the  mortgage-debt  and  interest,  (e) 

When,  by  the  terms  of  the  mortgage-deed,  it  is  stipulated  that  the  mort- 
gagor shall  hold  possession  of  the  mortgaged  property  and  receive  the 
rents  and  profits  thereof,  the  contract  is,  so  long  as  the  right  of  possession 
remains  in  the  mortgagor,  a  mere  contract  of  hypothecation  in  equity 
(ante,  s.  1).  The  mortgagor,  so  clothed  with  the  possession,  remains  the 
absolute  owner  of  the  property,  subject  to  the  lien  or  charge  of  the  mort- 
gagee. The  mortgagor  consequently  so  remaining  in  possession  is  en- 
titled to  receive  the  rents  and  profits  without  rendering  any  account  thereof 
to  the  mortgagee ;(/)  yet  equity,  regarding  the  land  as  hypothecated  with 
the  mortgage-debt  will  restrain  the  mortgagor  from  exercising  his  rights  of 
ownership  so  as  to  deteriorate  the  value  of  the  property  and  diminish  the 
security  of  the  creditor,  and  will  consequently  prevent  him  from  cutting 
down  timber,  pulling  down  buildings,  breaking  up  pasture-land,  and  com- 
mitting waste ;  (g)  and  if  he  fells  timber,  an  account  will  be  decreed,  and 
the  produce  applied,  first  in  payment  of  the  interest,  and  then  in  liquida- 
tion of  the  principal,  (h) 

Of  the  time  within  which  the  right  of  redemption  may  be  exercised.— 
By  3  &  4  Wm.  IV.  c.  27,  s.  28,  it  is  enacted,  that  when  a  mortgagee  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  the 
receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor,  or  any 
person  claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  mort- 
gage, but  within  twenty  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  mean  time  an  acknow- 
ledgment of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption  shall 
have  been  given  to  the  mortgagor,  or  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person,  in  writing,  signed  by  the  mort- 
gagee or  some  person  claiming  through  him ;  and  in  such  case,  no  such 
suit  shall  be  brought  but  within  twenty  years  after  the  last  of  such  acknow- 
ledgments was  given.  If  there  are  several  mortgagors,  or  several  persons 
entitled  to  redeem,  an  acknowledgment  given  to  one  is  made  an  acknow- 
ledgment to  all,  so  as  to  keep  alive  the  right ;  but  where  there  are  several 
mortgagees,  or  assignees  of  mortgagees,  an  acknowledgment  signed  by  one, 

(c)  Hanson  v.  Derby,  2  Vera.  392.     QuarreU      Ex  parte  Wilson,  2  Ves.  &  B.  252.    Thomas* 
v.  Bedford,  1  Mad.  2181.     Goodman  v.  Kins,  8      Brigstocke,  4  Rubs.  64. 

Bcav.  379.  (J)  Farrant  v.  Lovely  3  Atk.  723.    RtMns* 

(d)  Hardy  v.  Reeves,  4  Ves.  480.  v.  Litton,  ib.  210. 

(e)  WitheringUm  v.  Banks,  Sel.  C.  C.  81.  (*)    Witherington  v.  Bants,  Sel.  C.  C.  31. 
{/)  Colman  v.  Duke  of  St.  Albans,  8  Vcs.  26. 
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is  effectual  only  against  the  party  signing  it,  where  the  latter  has  a  divided 
interest  in  the  mode  pointed  out  in  the  statute ;  and  some  doubts  having 
arisen  under  this  statute,  it  has  been  enacted  by  3  &  4  Wm.  IV.  c.  27,  s.  1, 
that  it  shall  be  lawful  for  any  person  entitled  to,  or  claiming  under,  any  mort- 
gage of  land,  to  make  an  entry,  or  bring  an  action  at  law  or  suit  in  equity, 
to  recover  such  land  at  any  time  within  twenty  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or  interest  secured  by  such 
mortgage,  although  more  than  twenty  years  may  have  elapsed  since  the 
time  at  which  the  right  to  make  such  entry  or  bring  such  action  or  suit, 
shall  have  first  accrued.  If,  therefore,  the  mortgagor  permits  the  mort- 
gagee to  hold  possession  of  the  mortgaged  premises,  and  receive  the 
rents  thereof  for  twenty  years  without  accounting  in  the  character  of 
mortgagee,  (t)  and  without  admitting  in  writing  the  mortgagor's  title,  the 
right  of  redemption  is  barred,  and  the  mortgagee  becomes  absolute  owner 
in  equity  as  well  as  at  common  law.  (k)  Where  the  mortgagee  is  also 
tenant  for  life  of  the  mortgaged  estate,  the  statute  of  limitations  does  not 
begin  to  run  against  the  mortgage  title  until  the  death  of  such  mort- 
gagee. (/)  But  if  the  mortgagor,  or  the  party  entitled  to  the  equity  of 
redemption,  is  tenant  for  life,  and  the  mortgagee  takes  possession  of  the 
mortgaged  premises  in  the  life  time  of  such  tenant  for  life,  the  remainder- 
man will  be  barred  of  his  right  to  redeem  by  twenty  years  non-claim  from 
the  time  of  such  entry,  (m) 

Where  the  plaintiff,  in  a  suit  for  redemption,  did  not  pay  the  principal 
and  interest  at  the  time  appointed  by  the  court,  he  was  not  allowed  to  re- 
deem, although  before  the  motion  to  dismiss  was  made  he  had  tendered  the 
amount  reported  to  be  due  with  the  subsequent  interest,  (n) 

A  mortgagee  has  no  right  to  show  the  title  of  his  mortgagor,  (o)  and  he 
is  not  bound  to  produce  his  mortgage-deed  to  the  devisee  of  the  mortgaged 
estate  until  payment  of  principal  and  interest,  (p) 

Of  the  accounts  to  be  taken. — The  right  of  redemption  being  esta- 
blished, the  Court  of  Chancery  will  order  an  account  to  be  taken  of  the 
amount  of  the  mortgage-debt,  interest,  and  costs,  and  of  the  rents  and  pro- 
fits which  the  mortgagee  has  received  or  might  have  received  from  the 
mortgaged  premises  but  for  his  own  default.  The  amount  of  these  rents 
and  profits,  after  deducting  the  necessary  expenses  of  the  mortgagee,  will 
be  set  off  against  the  interest  due  on  the  mortgage  and  the  costs  incurred 
by  the  mortgagee.     If  there  is  a  surplus  after  deducting  such  interest  and 


(t)  Baker  ▼.  WeUon,  14  Sim.  426.     Barron  v.  (m)    Harrison    v.   Hollins,   1    Sim.    &   Sta. 

Martin,  19  Yes.  327.  471. 

(*)  Raffety  r.  King,  1  Keen,  601 ;  1  Eq.  Ca.  (»)  Faulkner  v.  Bolton,  7  Rim.  319.     NovosieL 

Abr.  313.   As  to  what  ii  a  sufficient  acknowiedg-  ski  v.  WakeJUld,  17  Yes.  417. 

ment  in  writing,  see  Lucas  t.  Dennison,  13  Sim.  (o)  Lambert  v.  Rogers,  2  Mer.  489. 

584, 18  Yes.  455.  (p)  Browne  ▼.  Loekhart.  10  Sim.  421.  Addison 

(0  Wynne  t.  Styan,  2  Ph.  303.  v.  Walker,  4  You.  &  C.  447. 
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costs,  it  must  be  paid  over  to  the  mortgagor  or  the  party  redeeming;  but  if 
there  is  a  deficiency,  it  must  be  made  good  by  the  latter.  The  mortgagee  is 
not  obliged  to  account  according  to  the  actual  value  of  the  land,  nor  is  he 
bound  by  any  proof  that  the  land  is  worth  so  much,  unless  it  can  be  shown 
that  he  might  have  made  so  much  of  it  but  for  his  own  wilful  default 
The  general  rule  is,  that  he  is  only  accountable  for  what  he  receives,  and 
is  not  bound  to  take  any  particular  trouble  to  make  the  most  of  another 
man's  property,  (r)  The  court  will  not  direct  the  master  to  fix,  and  charge 
the  mortgagee  with  an  occupation  rent,  unless  the  plaintiff  alleges  and 
shows  not  only  that  the  mortgagee  has  been  in  possession  of  the  mortgaged 
estate,  and  in  receipt  of  the  rents  and  profits  thereof,  but  also  that  he  has 
resided  on  and  been  in  the  occupation  of  the  property,  or  of  part  of  it(«) 
The  mortgagee  may  have  interest  upon  interest  if  confirmed  by  the  mort- 
gagor.^) He  will  be  allowed,  also,  the  necessary  expenses  attending  the 
collection  of  the  rents,  and  the  costs  of  a  receiver  when  a  receiver  is  neces- 
sary ;(w)  but  he  cannot  charge  for  his  personal  trouble,  although  there  may 
be  an  express  agreement  that  he  shall  be  entitled  so  to  do.  (x)  He 
will  not  be  allowed  the  expenses  of  opening  mines  or  quarries,  for  these 
are  speculations  which  must  be  conducted  at  his  own  risk.(y)  And  he  has 
no  right  to  charge  upon  the  mortgagee  the  costs  and  expenses  of  unne- 
cessary improvements,  and  is  not  permitted  to  increase  the  value  of  the 
estate  in  such  a  way  as  to  make  it  impossible  for  the  mortgagor,  with  his 
limited  means,  ever  to  redeem.  This  is  what  has  been  termed  improving 
a  mortgagor  out  of  his  estate  \{z)  but  he  will  be  entitled  to  charge  all  fair, 
customary,  and  necessary  expenses  in  renewing  leases,  and  in  necessary 
repairs  and  moderate  improvements,  (a)  If,  in  taking  the  accounts,  the 
mortgagor  proves  the  estate  to  have  been  let  at  a  certain  rent  at  any  time 
during  the  mortgagee's  possession,  the  onus  will  be  thrown  on  the  mort- 
gagee to  show  that  such  was  not  the  rent  during  the  whole  period  of  his 
possession,  (b) 

If  no  interest  is  in  arrear  when  the  mortgagee  takes  possession,  or  the 
rents  considerably  exceed  the  interest,  annual  rests  of  rents  received  will 
be  ordered  to  be  taken  ;(c)  but  the  court  does  not  in  general  direct  annual 
rests,  unless  there  were  arrears  of  interest  at  the  time  the  mortgagee  pos- 
sessed himself  of  the  mortgaged  premises;  and  if  a  mortgagee  is  not 
liable  to  account  with  annual  rests  when  he  enters  into  possession,  he 
does  not  become  so  liable  until  the  whole  of  the  mortgage  debt  has  been 

(r)  Davy  y.  Barker,  2  Atk.  2.  (y)  Row  y.  Wood,  2  Jiic.  &  Walk.  553. 

(t)  Trutock  ▼.  Robey,  15  Sim.  265.  (*)  Sandon  y.  Hooper,  6  Bear.  246. 

(0  Blackburn  y.  Warwick,  2  Y.  &  C.  92.  la)  Lomaz  v.  Hide,  2  Vera.  185. 

(it)  Bonithon  y.  Hockmore,  1  Vera.  316.  Davit  f  6)  Blacklock  y.  Barnes,  8el.  C.  C.  53. 

y.  Denby,  3  Mad.  170.   Langstaffe  y.  Fenwick,  10  (c)  Shephard  v.  Elliot,  4  Mad.  254.    GtuU  T. 

Ves.  405.  Tancred,  2  Atk.  533. 

(x)  French  y.  Baron,  2  Atk.  120. 
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paid  off.  But  where  a  mortgagee  in  possession  came  to  an  account  with 
the  mortgagor,  whereby  all  the  arrears  of  interest,  &c.  were  converted  into 
principal,  leaving  thereby  no  arrears,  and  he  continued  in  possession,  the 
rent  being  more  than  sufficient  to  keep  down  the  interest,  the  court  de- 
creed annual  rests,  (d)  If  the  mortgagor  has  given  notice  of  his  intention 
to  pay  off  the  mortgage  by  a  given  day,  and  the  payment  of  the  money 
and  the  redemption  of  the  estate  are  postponed  by  reason  of  the  mort- 
gagee's having  lost  some  of  the  title-deeds,  the  mortgagor  will  not  be 
bound  to  pay  interest  after  the  day  on  which  he  was  ready  to  pay  off  the 
principal.  The  mortgagee,  moreover,  must  indemnify  the  mortgagor  against 
the  consequences  of  the  loss  of  the  deeds,  (e) 

Costs. — The  party  seeking  to  redeem  has  in  general  to  pay  the  costs  of 
the  suit ;  but  when  the  mortgage  debt,  interest,  and  costs,  have  been  ten- 
dered prior  to  the  filing  of  the  bill,  and  the  mortgagee  has  put  forward 
unjust  and  unfounded  claims,  and  has  refused  to  re-convey,  except  on 
payment  of  money,  which  he  had  no  right  to  demand,  the  court  has 
thrown  the  burthen  of  the  costs  upon  him.(/) 

Usurious  mortgages. — We  have  already  seen  that  the  recent  suspension 
of  the  usury  laws  does  not  extend  to  loans  of  money  upon  security  of 
landed  property.  (Ante,  p.  123.)  Whenever  more  than  5/.  per  cent,  per 
annum  interest,  therefore,  for  the  loan  of  money  is  secured  by  mortgage 
of  realty,  the  mortgage  will  be  usurious  and  void,  although  it  may  be 
obtained  indirectly  under  colour  of  a  remuneration  for  services.^)  A 
mortgagee  cannot  lawfully  stipulate  in  the  mortgage-deed  for  any  colla- 
teral advantages  which  will  have  the  effect  of  giving  him  more  than  51.  per 
cent,  interest  per  annum  for  his  money.  A  covenant  that  if  interest  is  not 
paid  at  the  end  of  the  year  it  shall  be  converted  into  principal,  is  illegal, 
as  tending  to  usury,  and  so  is  a  stipulation  that  the  mortgagee  shall  be 
receiver  of  the  rents  and  profits  with  a  commission,  (A)  or  that  he  shall  be 
paid  for  his  own  personal  services  in  collecting  the  rents  and  managing 
the  estate  ;(*")  but  he  may,  as  we  have  before  seen,  appoint  a  third  party 
to  be  steward,  bailiff,  or  receiver,  when  necessary,  and  charge  the  expense 
thereof  to  the  mortgagor.  Where  a  mortgagee  accepted  a  lease  from  a 
mortgagor,  the  Court  of  Chancery  in  Ireland  set  aside  the  lease  as  being 
contrary  to  public  policy,  and  affording  a  cloak  to  the  evasion  of  the  usury 
laws.  (A:) 

Of  the  tacking  of  incumbrances. — Upon  the  principle  that  he  who  seeks 
equity  shall  do  equity,  the  Court  of  Chancery  will  not  enable  a  mortgagor 

(<l)  Wilson  t.  Cluer,  3  Bear.  130.     Finch  v.  (g)  Ante,  p.  124.   Powney  ▼.  Blomberg,  13  Law 

Brown,  ib.  70.    Page  ▼.  Linwood,  4  CI.  &  Fin.  J.,  Ch.  450. 

390.  (h)  Chambers  v.  Goldwin,  9  Ves.  271.    SeoU  t. 

(A  Midleton  v.  Eliot,  11  Jur.  742,  V.  C.  E.  Brett,  2  T.  R.  238. 

(f)  Morley  v.  Bridges,  2  Col  C.C.621.  Mont-  (*)  Godfrey  v.  Watson,  3  Atk.  518.    Leith  t. 

gomery  v.  Calland,  14  Sim.  79.     Roberts  v.  Wit-  Irvine,  I  Myl.  &  K.  277. 

liawis,  4  Hare,  129.  (*)  Webb  v.  Rorhe,  2  Sch.  &  Lef.  661. 
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to  redeem  his  estate  from  the  forfeiture  incurred  at  common  law,  except 
upon  the  terms  that  he  pays  all  costs  and  expenses  necessarily  incurred 
by  the  mortgagee  in  maintaining  the  title  to  the  estate,  and  in  repairing 
and  preserving  the  mortgaged  property,  and  all  debts  due  to  him  from  the 
mortgagor,  in  respect  of  which  he  has  in  equity  a  lien  upon  the  land 
sought  to  be  redeemed.     If,  therefore,  the  mortgagee  has  advanced  money 
to  the  mortgagor  beyond  the  amount  secured  by  the  mortgage,  expressly 
by  way  of  further  charge  on  the  mortgaged  premises,  or  on  a  judgment, 
statute,  or  recognizance,  these  subsequent  advances  must  be  repaid  before 
the  Court  of  Chancery  will  order  the  mortgagee  to  re-convey  the  estate.(/) 
But  if  there  is  no  lien  on  the  land  in  equity  in  respect  of  such  subsequent 
advances,  a  re-conveyance  will  be  ordered  independently  of  them.(m)    A 
bond  or  simple  contract  debt  cannot  be  tacked  on  to  a  mortgage  as  against 
the  mortgagor  himself  (n)  but  it  may  as  against  the  heir  or  beneficial 
devisee,  or  the  executor  of  a  mortgagor  for  a  term  of  years,  coming  to 
redeem,  (o)  unless  there  be  a  devise  for  payment  of  debts,  in  which  case 
the  mortgagee  must  come  in  upon  the  bond  rateably  with  the  other  credi- 
tors^/?)    No  bond  or  simple  contract  debt  can  be  tacked  on  to  the  mort- 
gage as  against  mesne  incumbrancers  having  a  lien  in  equity  upon  the 
land,  (q)  nor  as  against  the  assignee  or  mortgagee  of  the  equity  of  redemp- 
tion, or  creditors  or  purchasers  for  a  valuable  consideration. (r)     Ashe 
who  seeks  equity  must  do  equity,  the  Court  of  Chancery  will  not,  where 
two  estates  have  been  severally  mortgaged  between  the  same  parties  to 
secure  the  repayment  of  several  debts,  and  the  title  to  one  estate  proves 
defective,  enable  the  mortgagor  to  redeem  one  mortgage  without  paying  off 
both.(*) 

Priority  of  incumbrances. — Equitable  incumbrances  and  charges  upon 
the  mortgaged  property  of  which  the  mortgagee  had  actual  or  constructive 
notice  at  the  time  he  effected  the  mortgage,  will  have  priority  over  him 
according  to  their  respective  dates;  (t)  and  when  there  are  several  equit- 
able incumbrances,  he  who  first  gets  in  the  legal  estate  will  prevail  by 
force  of  the  legal  title  over  the  prior  equities ;  (u)  for  "  where  equity  is 
equal  the  law  shall  prevail,  and  he  that  hath  only  a  title  in  equity  shall 
not  prevail  against  law  and  equity.1'  If  a  person  has  actual  or  construc- 
tive notice  of  prior  equitable  incumbrances  upon  the  property  at  the  time 
he  accepts  a  mortgage  upon  it,  his  claim  as  mortgagee   will  be  post- 

(0  2  Fonbl.  270,  fifth  ed.  Bance,  ib.  630.     Price  t.  FaHnedgt,  Amb.  685. 

(»♦)  Heir  of  Cannon  v.  Pad,  6  Ven.  222.  pi.  6.  (q)  Lovthian  v.  Hotel,  3  BrolC.  C.  162. 

Baker  v.  Harris,  16  Ves.  397.  (r)  Anon.  3  Salk.  84  ;  2  Ves.  663.    Skaifi^ 

(n)  Challis  v.  Casborne,  Pre.  Ch.  4071     Mor-  v.  Blaie,  2  Eq.  Ca.  Abr.  603.    Adam  t.  (Mi- 
ret  v.  Paste,  2  Atk.  53.     Archtr  v.  Snatt,  2  Str.  ton,  6  Ves.  225. 
1107.  (*)  Jones  t.  Smith,  2  Ves.  junr.  376.    &*  *• 

(o)  Coleman  v.  Winch,  1  P.  Wms.  775.   Shut-  SoUy,  2  W.  Bl.  725.  Ireson  v.  Data,  2  Cox,  425- 

tleworth  v.  Laycock,  1  Vcm.  245 ;  Anon.  2  Vera.  (()  Beckett  v.  Cordley,  1  Bro.  C.  C.  353.    WQ- 

176.  mot  v.  Pike,  5  Hare,  14 ;  9  Jur.  839,  s.  el 

(  p)  Povis  v.  Corbet,  8  Atk.  556.    Heam*  y.  (u)  Maundrell  v.  Maundretl,  10  Ves.  259. 
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poned  to  the  parties  having  such  prior  equitable  claims.  If,  for  instance, 
a  party  having  knowledge  of  a  deposit  of  title-deeds  avoids  making  any 
inquiry  into  the  circumstances  under  which  the  deposit  was  made,  and  does 
not  require  the  deeds  to  be  delivered  up  to  him ;  his  claim  as  mortgagee 
will  be  postponed  to  that  of  the  depositary  of  the  deeds  ;  (a?)  and  when 
any  party  having  knowledge  of  such  facts  as  would  lead  any  person  using 
ordinary  caution  to  make  further  inquiries,  studiously  avoids  making  any 
inquiry  at  all,  he  must  be  taken  to  have  notice  of  those  facts  which,  if  in- 
quired into,  would  have  been  readily  ascertained,  for  such  negligence 
might  otherwise  be  readily  made  a  cloak  for  fraud.  If  a  party  appears  to 
have  had  even  a  suspicion  of  the  truth,  and  then  makes  no  inquiry,  his 
conduct  is  strong  evidence  of  mala  Jtdes.(y)  Where  the  creditor  of  a 
publican  in  London  took  from  the  latter  a  mortgage  as  a  security  for  an 
antecedent  debt,  knowing  at  the  time  that  the  publican  was  indebted  to 
his  brewers,  and  that  it  was  the  ordinary  practice  of  London  publicans  to 
deposit  their  leases  with  their  brewers  as  a  security  for  debts  due  to  them, 
and  made  no  inquiry  upon  the  subject,  and  the  publican's  lease  had,  in 
fact,  been  deposited  with  the  brewers  as  a  security  for  the  balance  of  their 
account  for  beer  supplied  to  the  publican,  it  was  held  that  the  lien  of  the 
brewers  had  priority  over  the  claim  upon  the  mortgage,  (z)  Whenever  a 
mortgagee  had  actual  or  constructive  notice  of  an  existing  equitable  in- 
cumbrance at  the  time  he  accepted  the  mortgage,  he  will  not  be  permitted 
to  avail  himself  of  an  assignment  of  an  outstanding  term  prior  to  both, 
in  order  to  obtain  a  priority  over  such  equitable  incumbrance,  (a) 

Several  mortgages.— Where  several  mortgages  have  been  executed  of 
the  same  property,  they  also,  as  a  general  rule,  will  have  priority  accord* 
ing  to  date,  (ft)  but  a  third  mortgagee  buying  in  the  first  mortgage  may 
unite  his  securities  and  postpone  the  second  mortgagee,  provided  he  had 
no  notice  of  the  second  mortgage  at  the  time  he  lent  his  money  on  the 
third  mortgage ;  and  this  Hale,  C.  J.,  called  "  a  plank  gained  by  the  third 
mortgagee,  tabula  in  naufragio"  (c)  If  a  man  seised  of  sixty  acres, 
mortgages  twenty  to  A.,  and  then  mortgages  the  whole  to  B.,  and  then  the 
whole  to  C,  and  afterwards  C.  purchases  the  first  mortgage,  that  shall  not 
protect  more  than  the  twenty  acres ;  but  it  shall  protect  those  twenty  acres 
so  as  B.  shall  never  recover  those  lands  until  he  pay  G.  all  the  money  due 
upon  the  first  and  last  mortgages,  (d)  But  a  prior  mortgagee  who  has  an 
assignment  of  a  third  mortgage  as  a  trustee  only,  cannot  tack  the  two 

(ar)  Birch  t.  EUames,  2  Anstr.  427.  (c)  Brace  v.  Duchess  of  Marlborough,  2  P. 

(y)  Jones  r.  Smith,  1  Hare,  43.  Wins.  491.     Robinson  v.  Davison,  1  Bro.  C.  C. 

(t)   Whitbread  t.  Jordan,  1  You.  &  C.  803.  63.  Belchier  v  Butler,  1  Eden.  523.     As  to  pnr- 

(<*)   Willoughby  t.    Willoughby,  1  T.  B.  763.  chases  of  prior  incumbrances  generally,  see  M arsh 

Allen  ▼.  Knight,  15  Law  J.,  Ch.  430.  v.  Lee,  2  Ventr.  837. 

(d)  Beckett  v.  Cordley,  1  Bro.  C.  C.  355.  Jones  (d)  Hale,  C.  B  ,  Marsh  v.  Lee,  2  Ventr.  337  ; 

▼.  Jones,  8  Sim.  641  ;  2  Jur.  587.     Bugden  v.  1  Ch.  C.  103,  s.  c. 
BignM,  2  Ton.  &  0.  0.  C.  887. 
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mortgages  together  to  the  prejudice  of  intervening  incumbrancers,  (e)    If 
a  second  mortgagee  takes  an  assignment  of  a  term  to  attend  the  inherit- 
ance and  has  all  the  title-deeds,  he  may  recover  in  ejectment  against  the 
first  mortgagee,  if  he  had  no  notice  of  the  first  mortgage  at  the  time  he 
lent  his  money.  (/)     And  all  mesne  incumbrancers  who  take  protection 
against  subsequent  incumbrancers  have  a  better  equity  than  the  prior  in- 
cumbrancers who  have  neglected  to  take  such  protection,  and  are  conse- 
quently  entitled  to  priority,   provided  their  advances  have  been  made 
without  notice  of  any  prior  charge,  (g)     But  every  priority  may  of  course 
be  lost  by  fraud,  and  if  a  creditor,  who  has  a  mortgage  or  lien  on  the 
estate  of  his  debtor,  fraudulently  conceals  the  fact,  and  thereby  enables 
such  debtor  to  perpetrate  a  fraud  upon  a  subsequent  mortgagee,  his  claim 
will  be  postponed  to  the  claim  of  the  latter  under  such  second  mort- 
gage. (A)     The  want  of  possession  of  title-deeds  by  a  first  mortgagee, 
leads  to  a  primd  facie  presumption  of  fraud,  and  will  cause  such  first 
mortgagee  so  without  the  deeds  to  be  postponed  to  a  second  mortgagee  in 
possession  of  the  deeds,  unless  the  presumption  of  collusion  and  fraud  or 
of  gross  negligence  and  under-hand  dealing  can  be  rebutted,  (*)    After 
a  decree  to  settle  priorities,  there  can  be  no  tacking  of  subsequent  debts 
and  incumbrances  to  prior  securities,  (k) 

The  second  mortgagee  is  entitled  to  pay  off  the  first  mortgage,  and  to 
have  a  conveyance  of  the  mortgaged  estate  from  the  first  mortgagee  ;  and 
the  latter  ought,  without  the  compulsion  of  judicial  proceedings,  to  accept 
payment  from  the  second  mortgagee,  and  convey  the  mortgaged  estate  to 
him  whether  the  mortgagor  does  or  does  not  consent  thereto.  Where, 
therefore,  a  first  mortgagee,  after  receipt  of  the  usual  notice  by  a  second 
mortgagee  of  the  intention  of  the  latter  to  pay  off  the  mortgage,  filed  a  bill 
of  foreclosure,  and  the  second  mortgagee  tendered  the  mortgage-money 
and  costs  to  the  first  mortgagee  and  the  latter  declined  to  accept  it,  it  was 
held  that  the  first  mortgagee  was  not  entitled  to  the  costs  of  the  suit  for 
fore-closure  after  the  tender.  (/)  But  it  must  of  course  be  clearly  shown 
that  the  whole  amount  which  the  first  mortgagee  is  entitled  to  charge  upon 
the  land  is  tendered  to  him.(m)  After  a  first  mortgage  has  been  paid  off, 
the  second  mortgagee  may  file  a  bill  to  have  the  legal  estate  conveyed  to 
him  without  praying  to  foreclose  the  mortgage,  and  he  may,  it  seems,  do 
this  at  the  peril  of  costs  until  the  day  of  payment  under  a  decree  for 
redemption  obtained  against  him  by  the  mortgagor,  (n) 


(e)  Morret  v.  Paste,  2  Atk.  52.    EarneU  ▼.  370.     Berrisford  v.  Milward,  2  Atk.  49. 
Weston,  12  Ves.  133.  (t)  Evans  t.  Bicknell,  6  Ves.  junr.  188.  M* 

(/)  Goodtitle  v.  Morgan,  1  T.  R.  755.  tinez  v.  Cooper ;  2  Rum.  198. 

(g)  Foster  v.  Blackstone,  1   Mylne  &  K.  297  :  (k)  Ex  parte  Knott*  11  Vet.  619. 

3   CI.  fit  Fin.  453.     Tinuon  v.  Ramsboliom,  2  (/)  Smithy.  Green,  1  Col.  N.  C.  555. 

Keen,  35.  (to)   Williams  v.  Owen,  13  Sim.  597. 

(h)  Ibbottson  v.  Rhodes,  2  Vera.  554 ;  ib.  151,  (n)  Grugeon  v.  Gerrard,  4  Y.  &  C.  119. 
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Upon  a  question  of  priority  of  incumbrances,  notice  to  one  or  more 
members  of  a  joint-stock  company  individually  is  not  notice  to  the  com- 
pany at  large.  (0) 

Reconveyance  of  the  estate. — If  the  money  is  not  paid  at  the  time  ap- 
pointed, the  estate  granted  is,  as  we  have  before  seen,  at  common  law, 
discharged  of  the  condition,  and  becomes  absolutely  vested  in  the  mort- 
gagee. If,  at  a  subsequent  period,  the  mortgagee  receives  the  mortgage- 
money  pursuant  to  any  previous  parol  agreement  to  enlarge  the  time  of 
payment  or  of  his  own  free  will,  the  estate  is  not,  at  common  law,  re-vested 
in  the  mortgagor,  but  remains  the  property  of  the  mortgagee  until  it  has 
been  re-conveyed  by  deed.  But  whenever  the  mortgage-money  and 
interest  have  been  paid  back  and  received  by  the  mortgagee,  or  the  mort- 
gagor has  tendered,  or  is  ready  and  offers  to  pay  it  with  costs,  the  Court 
of  Chancery  will  compel  the  mortgagee  to  receive  it  and  execute  a  re-con- 
veyance of  the  estate  so  long  as  the  mortgagor's  right  to  redeem  has  not 
been  foreclosed,  or  extinguished  by  effluxion  of  time.  And  by  7  Geo.  II. 
c.  20,  s.l,  it  is  enacted  that  where  any  action  shall  be  brought  on  any 
bond  for  the  payment  of  money  secured  by  mortgage,  or  for  securing 
the  performance  of  the  covenants  contained  in  any  mortgage-deed,  or 
where  any  action  of  ejectment  shall  be  brought  in  any  superior  court  by 
any  mortgagee,  his  heirs,  executors,  &c,  for  the  recovery  of  the  posses- 
sion of  any  mortgaged  lands  or  tenements,  and  no  suit  shall  be  then  de- 
pending in  any  court  of  equity  for  foreclosing  or  redeeming  the  mortgaged 
property,  if  the  person  having  the  right  to  redeem,  and  who  shall  appear 
and  become  defendant  in  such  action,  shall  at  any  time  pending  the 
action  pay  unto  the  mortgagee,  or  in  case  of  his  refusal,  bring  into  court 
the  principal  money  and  interest  (p)  due  on  the  mortgage  together  with 
costs  to  be  computed  by  the  court,  the  same  shall  be  deemed  and  taken  to 
be  in  full  satisfaction  and  discharge  of  the  mortgage,  and  the  court  may, 
by  rule,  compel  the  mortgagee,  at  the  costs  and  charges  of  the  mortgagor, 
to  assign,  surrender,  or  re-convey  the  mortgaged  lands,  and  such  estate 
and  interest  as  the  mortgagee  had  therein,  and  deliver  up  all  deeds  and 
documentary  evidence  of  the  title  of  such  mortgaged  lands  to  such  mort- 
gagor who  shall  have  paid  or  brought  such  money  into  court,  his  heirs, 
&c,  or  to  such  persons  as  he  may  nominate  or  appoint ;  and  it  has  been 
recently  held  that  a  judge  at  chambers  may  exercise  this  power  as  well  as 
the  court,  and  that  the  statute  applies  to  an  action  of  covenant  brought  on 
the  mortgage-deed  itself  as  well  as  to  an  action  on  a  bond  given  as  a 
collateral  security,  (q)  The  order  will  be  made  in  favour  of  a  mortgagor 
who  is  defendant  in  an  action  brought  by  a  first  mortgagee,  although  the 

(o)  Martin  v.  Sedgewici,  9  Beav.  333 ;  10  Jur.  (q)  Smetton  v.  Collier,  I   Exch.  457 ;  17  Law 

463,  pott,  ch.  16.  J.,  Kxch.  57. 

(p)  Jordan  v.  Chowtu,  8  Dowl.  P.  G.  700. 
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latter  has  received  notice  from  a  second  mortgagee  not  to  deliver  up  the 
deeds  to  such  mortgagor,  (r)  If  the  party  applying  for  an  order  of  re- 
conveyance is  not  "  a  defendant  in  the  action "  within  the  terms  of  the 
second  section  of  the  statute,  the  court,  or  a  judge  at  chambers,  cannot  of 
course  interfere  in  his  behalf ;  (s)  and  i£,  subsequently  to  the  mortgage, 
the  mortgagor  has  agreed  to  sell  his  equity  of  redemption  to  the  mortgagee 
the  court  will  not  stay  the  proceedings  if  such  contract  of  sale  is  open  and 
unrescinded.  (t)  The  act  does  not  extend  (s.  2)  to  any  case  where  the 
right  of  the  defendant  to  redeem  is  controverted,  or  the  premises  are 
charged  with  other  sums  than  those  which  appear  upon  the  face  of  the 
mortgage-deed,  and  the  amount  due  is  disputed.  Nothing  contained  in 
the  act,  moreover,  is  to  prejudice  subsequent  mortgagees  and  incumbrancers. 
When  a  particular  time  is  fixed  for  the  re-payment  of  the  money  advanced 
and  the  re-transfer  of  the  property  to  the  mortgagor,  the  mortgagee  cannot 
be  compelled  to  receive  the  money  and  relinquish  the  property,  or  to  re- 
convey  it  before  the  appointed  period,  (u) 

After  the  mortgagor  has  made  default  in  payment  of  the  mortgage-debt 
at  the  time  appointed,  he  must  give  six  calendar  months  notice  to  the 
mortgagee  of  his  intention  to  pay  off  the  mortgage,  unless  the  mortgagor 
is  willing  to  pay  six  months  interest  in  advance,  (x) 

Foreclosure  and  sale. — As  the  mortgage  is  always  considered  a  mere 
pledge  in  equity,  the  mortgagee  is  entitled,  after  the  time  appointed  for 
the  payment  of  the  debt  has  elapsed  without  the  debt's  being  discharged 
by  the  mortgagor,  to  call  upon  the  latter  to  pay  the  debt  and  redeem  the 
pledge,  and  for  this  purpose  he  may  file  a  bill  in  the  Court  of  Chancery, 
and  having  proved  the  mortgage,  and  that  the  time  for  the  repayment  of 
the  mortgage-debt  has  elapsed,  the  court  will  order  the  mortgagor  or  other 
party  claiming  the  right  of  redemption  to  pay  the  mortgage-debt  and 
interest  and  redeem  the  estate  within  a  reasonable  period,  to  be  appointed 
by  the  court ;  and  in  default  of  his  so  doing,  will  make  a  decree  vesting 
the  mortgaged  premises  in  the  mortgagee  as  his  own  property,  and  the 
latter  will  then  become  owner  in  equity  as  well  as  at  common  law.(jr) 
This  proceeding  is  denominated  a  foreclosure,  because  the  right  to 
redeem  is  thereby  closed  or  barred  before  the  period  when  it  would 
otherwise  become  extinguished.  To  prevent  this  right  of  fore- 
closure from  being  oppressively  exercised,  it  has  been  enacted  by  1 
Geo.  II.  c.  20,  that  whenever  a  bill  for  foreclosure  of  a  mortgaged 
estate  has  been  filed  in  any  court  of  equity  to  compel  the  mortgagee  or 

(r)  Dixon  v.  Wigram,  2  0.&J.  613.  Jur.  290,  s.  c    Beamed*  QlanviUe,  256.  ' 

(0  Doe  v.  Clifton,  4  Ad.  &  E.  814 ;  2  H.  &  (*)  Cholmondeley  v.  Clinton,  2  Jac  &  Wilt 

W.  815,  s.  c.  138. 

(t)  OoodHOe  t.  Pop*,  7  T.  R.  186.    Skinner  (y)  Bac.  Abr.  Mortoaqi,  Thompson  r.G***, 

t.  Stacey,  1  Wils.  80.  4  Mad.  438.    Kendall  v.  Bulls,  11  Jar.  864. 

(«)  Brown  v.  Cole,  14   Law  J.,  Ch.  167;  9 
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party  having  or  claiming  a  right  to  redeem  the  mortgaged  premises,  to 
pay  the  mortgage  debt  or  interest,  or  be  foreclosed  his  right  of  redemp- 
tion, the  court  where  such  suit  is  depending,  on  application  of  the 
defendant  entitled  to  redeem,  and  upon  his  admitting  the  title  of 
the  plaintiff,  may,  at  any  time  before  the  suit  is  brought  to  a  hearing, 
proceed  summarily  to  make  a  decree.  And  a  mortgagor  against  whom  a 
bill  of  foreclosure  has  been  filed,  may,  under  this  statute,  by  paying  the 
mortgage  debt  and  interest,  get  rid  of  the  bill  of  foreclosure  in  a  cheap 
and  summary  manner,  and  get  back  the  mortgaged  estate.  The  decree 
cannot  be  made  unless  all  the  defendants  interested  in  the  equity  of 
redemption  are  of  full  age,  and  join  in  the  application,  and  admit  the 
plaintiff's  title  to  foreclose,  (a)  But  the  court  may  proceed  in  the 
ordinary  course  in  the  exercise  of  its  original  jurisdiction,  and  make  an 
order  independently  of  the  statute.  (J)  If  the  mortgagee  becomes  bankrupt, 
and  a  bill  of  foreclosure  is  filed  against  him  and  his  assignees,  the  court 
will  not  proceed  summarily  under  the  statute  on  the  application  of  the 
assignees  alone,  (c) 

Until  the  mortgagee  is  actually  paid  off  by  his  own  consent,  or  by 
decree  of  the  court,  he  retains  the  character  of  mortgagee,  with  all  the 
rights  incident  thereto,  and  may,  therefore,  file  a  bill  for  foreclosure,  not- 
withstanding a  notice  by  the  mortgagor  to  pay  off  the  mortgage,  and  even 
notwithstanding  a  decree  for  redemption. (d)  Before  a  decree  for  fore- 
closure can  be  obtained,  all  parties  entitled  to  the  mortgage  money  must 
be  brought  before  the  court,  and  be  made  parties  to  the  proceedings ;  (e) 
and  where  money  is  secured  by  a  mortgage  for  a  term,  and  by  a  trust  for 
sale  of  the  fee,  the  mortgagee,  if  he  files  a  bill,  praying  for  a  sale  only,  is 
not  entitled  to  foreclose  the  fee,  nor,  unless  he  amends  his  bill,  to  fore- 
close the  term.(/)  A  decree  for  foreclosing  the  right  of  redemption  of  an 
infant  must  give  the  infant  a  day  to  show  cause  against  the  decree  after 
he  attains  twenty-one,  notwithstanding  the  provisions  of  1 1  Geo.  IV.  & 
1  Wm.  IV.  c.  47,  ss.  10,  11.  (y)  Although  it  has  been  said  that  a  bill  of 
foreclosure  only  seeks  the  exclusion  of  an  equity,  yet  it  is,  in  substance,  a 
suit  in  equity  for  the  recovery  of  money.  The  statute  of  limitations, 
therefore,  (3  &  4  Wm.  IV.  c.  27,  s.  40,)  may  be  pleaded  to  a  bill  of  fore- 
closure, (h) 

Enlargement  of  the  time  appointed  for  the  payment  of  the  mortgage 
debt  and  interest. — The  time  appointed  by  the  decree  for  the  payment  of 
the  mortgage  debt  and  interest,  &c,  will  be  enlarged  by  the  court  even 

(a)  Roe  v.  Wardle,  3  You.  &  C.  70.    Lushing-  (e)  Palmer  v.  Carlisle,  1   Sim.   &  Sta.  423. 

ton  ▼.  Priot,  9  Sim.  651.     Taylor  v.  Coate*,Z  Luskington  v.  Price,  9  Sim.  651. 

Hare,  263.  (/;  Kerrick  t.  Saffery,  7  Sim.  317. 

(ft)  Grane  ▼.  Mitchell,  10  Sim.  485.  (g)  Price  v.  Carver,  3  Mylne  &  0. 157. 

ie)  Garth  t.  Thomas,  2  Sim.  &  Stu.  1 88.  (h)  Dearman  v.  Wyche,  9  Sim.  570. 

(d)  Grugeon.  ▼.  Gerrard,  4  Y.  &  C.  119. 
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after  the  decree  has  been  signed  and  enrolled,  if  any  fair  and  reasonable 
ground  can  be  shown  for  delay,  but  not  otherwise. (?)     And  even  after  a 
decree  for  foreclosure  has  been  signed  and  inrolled,  and  the  mortgagee 
has  been  in  possession  for  many  years  under  it,  the  court  will,  under 
special  circumstances,  open  the  decree ;  and  unfair  conduct  in  obtaining 
the  decree  will  itself  open  the  decree,  (k)     When  the  time  for  payment  of 
the  mortgage  debt  is  enlarged  the  court  will  direct  payment  of  subsequent 
interest  to  be  computed  on  the  aggregate  sum  found  due  for  principal, 
interest,  and  costs.  (/)     If  the  mortgagee  has  received  rents  between  the 
date  of  the  master's  report  and  the  day  appointed  for  the  payment  of  the 
mortgage  debt,  the  court,  on  motion,  will  refer  the  report  back  to  the 
master,  to  continue  the  accounts  and  appoint  a  new  day  for  payment  (w) 

If  a  mortgagor  has  filed  his  bill  to  redeem,  and  a  day  has  been 
appointed  for  payment,  and  default  is  made,  and  the  bill  is  consequently 
dismissed,  this  is  equivalent  to  a  decree  of  foreclosure,  and  a  second  bill 
to  redeem  will,  in  general,  be  dismissed.  (») 

Of  the  different  remedies  of  the  mortgagee. — Where  a  debt  is  secured 
by  mortgage,  covenant,  and  bond,  the  mortgagee  may  pursue  all  his 
remedies  at  the  same  time.  If  he  obtains  full  payment  on  the  bond  01 
covenant,  the  mortgagor  becomes  entitled  to  the  estate,  but,  if  he  obtains 
part  payment  only,  he  may  go  on  with  a  suit  of  foreclosure,  and  foreclose 
for  the  remainder.  On  the  other  hand,  if  he  forecloses  in  the  first  in- 
stance, and  the  value  of  the  estate  proves  insufficient  to  satisfy  the  defy 
he  may,  while  the  mortgaged  estate  remains  in  his  power,  sue  on  the  bond 
or  covenant,  but  in  so  doing  he  opens  the  foreclosure,  and  the  mortgagor 
thereupon  becomes  entitled  to  redeem.  If,  after  foreclosure,  he  sells  the 
estate,  and  realizes  less  than  what  is  due  to  him,  he  cannot,  after  such 
sale,  and  after  he  has  disabled  himself  from  restoring  the  estate,  recover 
from  the  mortgagor,  upon  the  collateral  personal  securities,  the  amount 
remaining  unpaid,  (o)  After  foreclosure  and  sale  by  the  mortgagee  of  a 
mortgaged  estate,  a  court  of  equity  will  grant  an  injunction  to  restrain  tie 
mortgagee  from  proceeding  at  law  to  recover  the  difference  between  the 
price  realized  on  the  sale  and  the  original  mortgage  debt(p)  The  mort- 
gagee will  be  restrained  also,  by  the  Court  of  Chancery,  from  proceeding 
at  law  on  bonds  and  collateral  securities  given  to  secure  payment  of  the 
debt,  unless  he  is  in  a  condition  to  re-convey  the  estate  and  deliver  up  the 
title-deeds.     Where,  therefore,  a  mortgagee  died  without  any  discoverable 

(0  Anon.    Bam.    221.     Eyre  v.    Sanson,   2  (»)  NovosielsH  v.  Wahefield,    17   Vm.  417. 

Bear.  478.     Jones  v.  Cresmcke,  9  Sim.  304;  4  Garth  v.  Ward,  2  Atk.  175.    Hansard*.  Harty, 

Jut.  216.  s.c.  18  Ves.  460. 

(k)  Burgh  v.  Langton,  15  Vin.  476.     Cocker  (o)  Lodhart  v.  Hardy,  9  Beav.  349  ;  15  I*w 

v.  Bevis,  1  Ch.  C.  61.     Ismood  v.  Claypool,  1  Ch.  J.,  Ch.  347  ;  10  Jur.  532,  s.  c     BurneU  t.  Mv 

B.  262.  tin,  2  Doug.  417.     Davis  r.  Bat  tint,  2  Ru*  & 

(/)  Bruere  v.  Wharton,  7  Sira.  483.  Myl.  76.     Colby  v.  Gibson,  3  Smith,  516. 

(m)  Ellis  t.  Grijfilhs,  7  Beav.  83.  (p)  Perry  v.  Barker,  8  Ves.  527. 
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heir,  the  executor  of  such  mortgagee  was  restrained  from  proceeding  at 
law  for  the  recovery  of  the  mortgage  debt,  and  where  the  title-deeds  were 
in  the  hands  of  an  attorney  who  had  got  a  lien  upon  them,  an  injunction 
was  granted  against  proceedings  at  law  until  the  title-deeds  could  be 
secured,  (q) 

Loss  of  deeds. — Under  a  bill  of  foreclosure  by  the  devisee  of  a  mort- 
gagee, the  mortgage  deed  being  lost,  a  reconveyance  of  the  estate  was 
directed  on  payment  of  the  mortgage  debt,  with  an  indemnity  as  against 
the  devisee,  (r) 

Costs. — If,  after  a  bill  of  foreclosure  has  been  filed,  praying  a  sale,  it  is 
found  that  nothing  was  due  to  the  mortgagee  at  the  time  of  the  filing  of 
his  bill,  he  will  be  ordered  to  pay  all  the  costs,  including  those  of  the 
reference  and  the  taking  of  the  accounts,  (s)  And  if  the  mortgagee,  after 
the  filing  of  his  bill,  assigns  over  his  mortgage,  he  will  have  to  pay  the 
costs  of  a  supplemental  bill,  thereby  rendered  necessary  to  bring  his 
assignee  before  the  court,  (t)  If  a  mere  trustee,  to  bar  dower,  is  made  a 
party  to  a  bill  of  foreclosure,  his  costs  will  not  be  allowed  by  the  court  as 
against  the  mortgagee  ;(w)  and  if,  in  a  foreclosure  suit  by  a  first  mort- 
gagee against  a  second  mortgagee  and  the  mortgagor,  the  second  mort- 
gagee disclaims,  such  disclaiming  mortgagee  is  not  entitled  to  his  costs  at 
the  hearing,  (or) 

Mortgages  with  power  of  sale. — From  the  delay  and  inconvenience 
attendant  upon  proceedings  in  the  Court  of  Chancery  for  a  foreclosure  or 
sale  of  mortgaged  premises,  it  has  been  customary,  in  modern  times,  to 
clothe  the  mortgagee  with  an  express  power  of  sale  in  case  of  the  non- 
payment of  the  mortgage  money  and  interest  at  the  time  appointed.  This 
may  be  done  by  a  limitation  of  the  estate  to  the  mortgagee  upon  trust  to 
sell  in  case  of  non-payment  of  the  money,  or  by  a  declaration  that  it  shall 
be  lawful  for  him,  his  heirs  or  assigns,  after  notice  in  writing,  requiring 
payment,  to  sell,  &c,  to  which  it  may  be  advisable  to  add,  that  such  power 
of  sale  shall  not  prejudice  the  right  of  foreclosure,  (y)  Sometimes  the 
power  of  sale  is  vested  in  trustees,  the  estate  being  conveyed  to  them 
upon  trust  to  sell  if  the  mortgage  money  is  not  paid  at  the  time  appointed. 
When  the  estate  is  sold  under  a  power  of  this  description,  "  the  concur- 
rence of  the  mortgagor  cannot  be  required  by  a  purchaser,  although  there 
be  an  express  covenant  on  his  part  to  join  in  the  sale,  and  a  bill  filed  by 
a  purchaser  to  compel  the  mortgagor  to  concur  in  the  conveyance,  will  be 
dismissed  with  costs ;  and  if  a  purchaser  refuses  to  complete  his  purchase 

(q)  Ex  parte  Goddard,  1    Myl.    &    K.  25.  (0  Barry  ▼.  Wrey,  3  Rum.  465. 

Stanley,  5  Sim.  320.     Whitton,  1  Keen,  278.  («)  Horrocis  v.  Ledsam,  2  Coll.  C.  C.  208. 

(r)  Stokoev.  Robson,  19  Ves.   384,  a.    SkeL         (x)  Ohrly  v.  Jenkins,  17  Law  J.,  Ch.  22. 
mardine  r.  Harrop,  6  Mad.  39.  (y)  Clay  v.  Sharpe,  18  Yes.  346,  n.     Corder  v. 

(*)  Binningion  r.  Harwood,  1  Turn.   &  Rum.  Morgan,  ib.  344. 
477. 
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by  reason  of  the  non-concurrence  of  the  mortgagor,  and  a  bill  is  filed 
against  him  by  the  mortgagee  for  specific  performance,  it  will  be  decreed 
against  him  with  costs,  (z)  A  mortgagee,  having  an  absolute  power  of 
sale,  without  notice  on  failure  of  payment  of  the  mortgage  debt  and 
interest  by  a  day  named,  will  not  be  permitted,  as  between  himself  and 
the  mortgagor,  to  exercise  his  power  in  an  arbitrary,  unreasonable,  and 
unjust  manner.  He  must  exercise  reasonable  and  ordinary  discretion 
and  prudence  in  the  conduct  of  a  sale,  and  manage  it  in  a  business-like 
way,  so  as  to  obtain  as  large  a  price  as  can  fairly  and  reasonably,  with 
due  diligence  and  attention,  under  the  circumstances,  be  obtained ;  and  if 
he  neglects  so  to  do,  and  exercises  his  power  unfairly  and  oppressively, 
the  sale  will,  as  between  him  and  the  mortgagor,  be  set  aside,  with  costs 
to  be  paid  to  the  latter,  (a)  A  power  given  to  a  trustee  in  a  mortgage 
deed  to  sell  on  the  request  of  the  mortgagor,  does  not  necessarily  convey 
to  the  trustee  a  right  to  enter  upon  the  mortgaged  premises,  (b) 

Where  there  are  several  mortgages  of  several  estates  to  the  same  mort- 
gagee for  distinct  debts,  the  proceeds  of  the  sale  of  each  estate  must  be 
applied  solely  in  liquidation  of  the  particular  debt  charged  thereon,  so 
that  the  surplus  from  one  estate  cannot  be  applied  to  make  good  the  defi- 
ciency of  another  estate,  (c) 

Mortgage  of  the  equity  of  redemption. — The  equity  of  redemption 
being,  as  we  have  before  seen,  the  ancient  estate  of  the  mortgagor  in  the 
land,  subsisting  until  barred  by  a  decree  of  foreclosure  or  extinguished  by 
the  statute  of  limitations,  may  itself  be  made  the  subject  of  mortgage, (rf) 
and  may  be  burthened  with  the  same  equitable  incumbrances  as  the  land 
itself  before  the  mortgage.  Incumbrances  upon  the  equity  of  redemption 
are  subject  to  all  the  rules  of  priority  previously  mentioned ;  but  there  are 
so  many  risks  and  disadvantages  attending  them,(e)  that  they  are  not 
often  resorted  to  as  securities  for  the  repayment  of  money. 

Mortgages  of  reversions. — A  reversionary  interest  may  be  mortgaged 
as  well  as  an  estate  in  possession ;  and  where  a  mortgagee  of  a  rever- 
sionary estate,  having  a  power  of  sale,  exercised  his  right  and  sold  the 
property,  the  court  refused  to  set  aside  the  sale,  there  being  nothing  to 
show  that  the  power  had  been  fraudulently  exercised,  or  that  the  property 
had  been  sold  at  an  undervalue.  (/) 

Mortgages  of  fixtures. — Where  the  owner  of  a  dwelling-house  and 
fixtures  acknowledged  that  he  had  deposited  his  lease  with  the  plaintiff  as 

(z)  Code's  Law  of  Mortgage,  156,  ed.   1837.  (d)  J  Fonb.  820. 

As  to  notice  of  the  sale  see  Anon.  1  Mad.  10.  (e)  Cooie,  on  the  Law  of  Mortgage,  J84— 297. 

(a)  Matthie  v.  Edwards,  2  Coll.  C.  C.  465 ;  10  second  edit. ;  4  &  5  Wm.  III.  c.  16. 

Jur.  347,  s.  c.  (/)  Jones  ▼.  Matthie,  16  Law  J.,  Oh.  405;  H 

(6)  Watson  v.  Waltham,  4  N.  &  M.  537;  2  Jur.  504,  s.  c.    Matthie  ▼.  Edwards,  11  Jar.  761* 

Ad.  &  E.  485.  s.  c. 

(c)  Ex  parte  Bignold,  2  Deac.  66. 
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a  security  for  the  repayment  of  money  advanced  by  the  latter,  and  had 
also  assigned  to  the  plaintiff  the  whole  of  his  fixtures  in  the  said  house, 
and  agreed,  in  case  of  the  non-payment  of  the  money  by  a  time  specified, 
to  execute  a  mortgage  of  his  estate  and  interest,  and  of  his  said  fixtures, 
with  power  of  sale,  it  was  held  that  the  memorandum  was  evidence  of  an 
absolute  assignment  of  the  fixtures  and  of  the  deposit  of  the  lease  as  a 
security  for  the  payment  of  the  money ;  and  the  lessee  having  become 
bankrupt  after  the  assignment,  and  whilst  he  continued  in  possession  of 
the  fixtures,  and  the  assignees  having  severed  them  from  the  house  and 
sold  them,  that  the  plaintiff  was  entitled  to  maintain  an  action  of  trespass 
against  them  for  so  doing,  (g) 

Mortgages  of  tolls  are  regulated  by  the  general  turnpike  acts. (A) 
Mortgages  of  stock  and  shares. — Public  stock  and  shares  may  be 
made  the  subject  of  a  transfer  by  way  of  mortgage  as  well  as  land  or 
chattels,  (t)  If  it  is  stipulated  that  the  stock  or  shares  shall  be  forfeited 
and  become  the  property  of  the  mortgagee,  in  case  of  the  non-payment  of 
the  mortgage  debt  at  the  time  appointed,  and  the  mortgagor  makes  default, 
the  mortgagee  may  proceed  to  sell,  after  giving  notice  of  his  intention  to 
the  mortgagor,  without  filing  a  bill  of  foreclosure,  and  may  apply  the 
proceeds  of  the  sale  in  liquidation  of  the  mortgage  debt,  interest,  and 
costs.  (A:)  But  he  will  be  ordered  to  account  and  pay  over  any  surplus 
that  may  remain.  (/)  Where  a  transfer  of  shares  in  a  banking  company 
was  made  by  way  of  mortgage,  and  the  mortgagor  paid  off  the  mortgage 
debt  and  applied  for  a  re-transfer  of  the  shares,  but  the  directors  of  the 
bank  would  not  permit  a  re-transfer  to  be  made,  and  in  the  mean  time  a 
creditor  recovered  judgment  against  the  bank,  and  threatened  execution 
against  the  mortgagee  as  one  of  the  shareholders,  it  was  held  that  the 
mortgagor  having  elected  to  take  a  re-transfer  of  the  shares,  the  mortgagee 
became  a  trustee  of  the  shares  for  the  mortgagor,  and  that  the  latter  was 
bound  to  indemnify  him  against  all  the  expenses  and  liabilities  which  he 
had  necessarily  incurred  in  holding  the  shares ;  but  that  if  the  mortgagor 
had  not  elected  to  take  the  shares  back,  and  nothing  had  passed  binding 
the  mortgagor  to  accept  a  re-transfer  of  the  shares,  the  mortgagor  would 
not  be  bound  to  indemnify  the  mortgagee  against  debts  and  liabilities 
incurred  by  the  company  after  the  transfer  of  the  shares  and  before  the 
mortgage  debt  was  paid  off.  It  was  held  also  that  the  mortgagor  indem- 
nifying the  mortgagee  in  respect  of  costs  was  entitled  to  take  proceedings 
in  the  name  of  the  mortgagee  to  compel  a  re-transfer  of  the  shares,  and  to 
resist  the  proceedings  against  the  shareholders  under  the  judgment  (m) 

(?)  Thompson  t.  PettU,  16  Law  J.,  Q.  B.  162.  (k)  Tucker  v.  WUson,  1  P.  Wm*.  261.    Loch- 

Ante,  pp.  43,  232.  vood  v.  Ewer,  2  Atk.  303.    Post,  8. 3. 

(A)  3  Geo.  IV.  c  126 ;  11  &  12  Vict.     Doe  v.  (/)  Harrison  r.  Hart,  Com.  893. 

Lediard,  4  B.  &  Ad.  187 ;  post,  p.  865,  n.  («.)  (m)  Pfunt  r.  OiUan,  5  Hare,  1 ;   15  Law  J., 

(»")  As  to  the  transfer  of  stock  and  shares,  sec  Ch.  65. 
ante,  and  post,  Shark. 


364  MORTGAGE    OF   SHIPS.  [CHAP.  VII. 

Mortgages  of  ships  and  vessels. — By  the  last  registry  act,  8  &  9  Vict 
c.  89,  it  is  enacted,  (s.  45,)  that  when  any  transfer  of  a  ship  or  vessel,  or 
of  any  share  or  shares  thereof, (n)  shall  be  made  only  as  a  security  for  the 
payment  of  debts  by  way  of  mortgage  or  of  assignment  to  trustees  to  sell 
for  the  payment  of  debts,  the  collector  and  comptroller  of  the  port  where 
the  vessel  is  registered  are  to  state  in  the  entry  in  the  book  of  registry) 
and  also  in  the  indorsement  on  the  certificate  of  registry,  that  such  trans- 
fer was  made  by  way  of  mortgage,  or  as  a  security  for  the  payment  of  a 
debt,  and  the  transferee,  or  persons  claiming  under  him  as  mortgagees  or 
trustees  only,  shall  not  be  deemed  to  be  the  owners  of  the  vessel,  except 
so  far  as  may  be  necessary  for  the  purpose  of  rendering  the  vessel  or 
shares  so  transferred  available,  by  sale  or  otherwise,  for  the  payment  of 
the  debts,  for  securing  the  payment  of  which  the  transfer  has  been  made. 
When  the  transfer  (s.  46)  has  been  duly  registered,  the  right  of  the  mort- 
gagee or  assignee  will  not  be  affected  by  any  act  of  bankruptcy  committed 
by  the  mortgagor  or  assignor  subsequently  to  such  registration,  although 
the  vessel  may  be  in  his  possession,  order,  and  disposition,  and  he  may 
be  the  reputed  owner  thereof,  or  of  the  shares  thereof,  but  such  mortgage 
or  assignment  will  be  preferred  to  any  claim  on  the  part  of  the  bankrupt's 
assignees.  The  operation  of  a  bill  of  sale  executed  by  way  of  mortgage 
commences,  as  we  have  already  seen,  from  the  registration  of  it,  and  not 
from  the  period  of  its  execution,  (o) 

Mortgages  of  goods  and  chattels  generally. — If  goods  and  chattels 
are  bargained  and  sold,  or  granted  or  assigned  by  one  man  to  another 
upon  the  terms  that  the  sale  or  transfer  is  to  be  void  on  the  payment  of  a 
sum  of  money  at  an  appointed  period,  and  that  the  vendor  or  transferor  is 
in  the  mean  time,  and  until  default  has  been  made  in  payment  of  the 
money,  to  have  the  possession  and  use  of  the  things  so  sold,  granted,  or 
assigned,  the  contract  is  a  contract  of  mortgage.  If  the  possession  only 
is  transferred,  the  right  of  property  continuing  in  the  transferor,  the  con- 
tract is  a  contract  of  pledge.  (Post,  s.  3.)  A  mortgage  of  goods  and  chat- 
tels and  moveables  (excepting  ships)  will  in  general  be  found  to  be  a 
doubtful  and  inadequate  security  for  the  payment  of  money ;  for  as  the 
mortgagor  is  left  in  the  possession  of  the  goods,  and  continues  the  appa- 
rent owner  of  them,  he  will  be  able  to  defeat  the  title  of  the  mortgagee  in 
a  variety  of  ways.  He  may  sell  the  goods  in  market  overt  to  a  bond  fde 
purchaser,  who  buys  them  without  notice  of  the  mortgage,  and  so  divest 
the  mortgagee  of  his  right  of  property  in  them,  and  deprive  him  of  his 
security ;  (ante,  pp.  249 — 253  ;)  and  if  he  becomes  insolvent  or  bankrupt, 
the  right  of  property  in  the  chattels  will  be  transferred  to  the  assignees 
pursuant  to  6  Geo.  4,  c.  16,  8.  72,  and  1  &  2  Vict.  c.  110,  (post,  ch.  24,) 

(n)  As  to  transfers  and  assignments  of  ships,  see  (o)  Boy  ton  v.  Gibson,  4  C.  B.  121 ;  16  Lav  }•, 

ante,  pp.  244—248.  C.  P.  147,  s.  c.     Ante,  p.  248. 
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as  being  within  the  order  and  disposition  of  the  mortgagor.  Thus,  where 
a  newspaper  was  mortgaged,  but  the  change  of  ownership  was  not  regis- 
tered at  the  Stamp  Office,  and  the  mortgagee  permitted  the  mortgagor  to 
continue  to  print  and  publish  the  paper  down  to  the  time  of  his  bank- 
ruptcy, it  was  held  that  he  was  not  entitled  to  the  benefit  of  his  security 
as  against  the  assignees  of  the  bankrupt,  for  having  permitted  the  bank- 
rupt to  continue  the  apparent  owner  of  the  property,  the  right  to  the  paper 
passed  to  the  assignees,  (p)  Under  these  statutes  it  has  been  held,  that  if 
one  of  two  partners  in  trade  mortgages  the  plant,  stock  in  trade,  debts, 
and  profits,  &c.,  to  secure  the  repayment  of  a  sum  of  money  lent  by  the 
other,  and  the  mortgagor  is  permitted  to  continue  in  possession  of  the 
things  mortgaged  and  to  retain  the  management  and  visible  ownership  of 
them,  the  mortgage  will  be  void  as  against  creditors,  and  if  the  mortgagor 
becomes  bankrupt  or  insolvent,  the  assignees  will  be  entitled  to  claim  the 
mortgagor's  share  of  the  partnership  effects  discharged  of  the  mortgage 
debt,  (q)  But  if  goods  which  have  been  mortgaged  by  a  trader  before  his 
bankruptcy,  are  at  the  time  of  the  bankruptcy  in  the  hands  of  the  sheriff 
under  an  execution  against  the  bankrupt,  they  will  not,  it  seems,  pass  to 
his  assignees,  as  being  in  his  order  and  disposition  with  the  consent  of  the 
true  owner,  (r) 

If  by  the  terms  of  the  contract  the.  mortgagor  is  to  continue  in  posses- 
sion of  the  goods  and  chattels  until  default  has  been  made  in  payment  of 
the  mortgage  money,  the  mortgagee  cannot  maintain  an  action  of  trover 
against  the  sheriff  for  seizing  and  selling  the  goods  under  an  execution 
against  the  mortgagor,  so  long  as  the  right  of  possession  continues  in  the 
latter ;  for,  in  order  to  maintain  trover,  the  mortgagee  must  have  the  right 
of  possession  as  well  as  the  right  of  property.  (*)  The  continuance  in 
possession  of  the  mortgagor  after  the  mortgage  is  not  fraudulent,  and  does 
not,  as  we  have  already  seen,  of  itself  render  the  grant  or  bill  of  sale  of 
the  chattels  void  as  against  a  judgment  creditor  of  the  mortgagor,  (t) 
Goods  and  chattels,  and  after-acquired  property,  cannot  be  transferred 
by  a  bill  of  sale  or  grant,  and  they  cannot  consequently  be  made  the 
subject  of  a  valid  mortgage,  (u) 

The  Court  of  Chancery  will  not  permit  an  attorney  to  take  a  mortgage 
from  his  client  to  secure  the  payment  of  costs  afterwards  to  be  incurred  in 
any  proceedings  either  at  law  or  in  equity,  (or) 


(p)  Longman  v.  Tripp,  5  B.  &  P.  (2  N.  R.) 
67.    Holcroft  v.  Hoggins,  3  C.  B.  488. 

(q)  RyalX  r.  Bowles,  1  Vea.  sen.  348.  West  v. 
Skip,  ib.  248.  Ex  parte  Stephenson*  17  Law,  J., 
(Bank.)  5;  BeU,  ib.  9. 

(r)  Fletcher  r.  Manning,  12  M.  &  W.  581. 

Is)  Bradley  ▼.  Copley,  1  G.  B.  685. 

(t  \  Ante,  pp.  144, 145.  255.  Edward*  v.  Ear- 
ben,  2  T.  &.  597.    Martindate  v.  Booth,  3  B.  & 


Ad.  505.  Gale  v.  Bumell,  7  Q.  B.  863.  Bradley 
v.  Copley,  1  C.  B.  696. 

(u)  Ante,  pp.  254, 255.  TapJUld  v.  Hillman,  6 
Sc.  N.  £.  971.  As  to  licenses  to  seize  after-ac- 
quired property,  see  ante,  p.  338.  Peteh  v.  Tutin, 
15  M.  &  W.  117.  Mortgages  of  tolls,  Pardoe  v. 
Price,  11  M.  &  W.  427.  Doe  v.  Pen/old,  8  Q.  B. 
757. 

(x)  Booth  v.  Creewic&e,  13  Law  J.,  Ch.  217. 
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By  4  &  5  Wm.  IV.  c.  23,  it  is  enacted,  that  no  land,  chattels,  or  stock 
vested  in  any  person  by  way  of  mortgage  shall  escheat  to  tb^opwn,  or  to 


SECTION  III. 

OF  THE  CONTRACT  OF  PAWN  OR  PLEDGE,  AND  THE  RIGHTS  AND  LIABILITIES 

OF  PLEDGE-RECEIVERS  AND  PAWNBROKERS. 

Nature  and  effect  of  the  contract  of  pledge. — The  contract  of  pledge  w 
a  bailment  or  delivery  of  goods  and  chattels  (post,  ch.  11)  by  one  man  to 
another,  to  be  holden  as  a  security  for  the  payment  of  a  debt  or  the  per- 
formance of  an  engagement,  and  upon  the  express  or  implied  understand- 
ing that  thp  thing  deposited  is  to  be  restored  to  the  owner  as  soon  as  the 
debt  is  discharged,  or  the  engagement  has  been  fulfilled.     The  thing 
deposited  as  a  security  is  called  a  pawn  or  pledge ;  the  party  making  the 
deposit  the  pawnor  or  pledgor,  and  the  person  who  receives  it  into  his 
possession  the  pawnee  or  pledgee.     The  contract  is  to  be  distinguished 
from  the  contract  of  hypothecation,  by  the  transfer  of  the  possession  or 
the  actual  tradition  or  delivery  of  the  thing  intended  to  be  charged  to  the 
creditor,  (a)  and  from  the  contract  of  mortgage,  by  the  absence  of  a 
transfer  of  the  ownership  or  right  of  property  thereof  to  the. pawnee 
during  the  continuance  of  the  trust,  (b)     If  the  thing  intended  to  be  bur- 
thened  with  the  debt  or  charge  remains  in  the  possession,  order,  and 
disposition  of  the  owner,  there  is  no  pledge.     By  a  pledge,  therefore,  of 
goods  and  chattels,  the  right  of  possession  is  altered,  but  not  the  right  of 
property.     The  pawnee,  during  the  continuance  of  the  contract,  is  the 
lawful  possessor,  and  has  a  special  property  in  the  chattel  as  a  bailee, 
(post,  bailment,)  but  the  general  right  of  property  and  ownership  still 
continue  in  the   pawnor,  (c)      The  distinction  between  the  contract  of 
pledge  and  the  contract  of  hypothecation,  in  the  Roman  law,  is  thai 
marked  in  the  Institutes  :  "  By  the  term  pledge  is  meant  that  which  hath 
actually  been  delivered  to  a  creditor,  especially  if  the  thing  was  a  move- 
able ;  and  by  the  word  hypothecation  we  comprehend  what  is  obliged  to 
a  creditor  by  a  mere  agreement  without  any  delivery."  (d)     The  contract 

(a)  Proprie  pignuB  dicimus  quod  ad  creditorem  tit.  7,  lex  85,  $  1. 
transit,  hypothecam  cum  non  transit  nee  possessio  (c)  Ratcliff  v.  Davit*,  Cro.  Jac  244.    Ry& 

ad  creditorem.    Dig.  lib.  18,  tit.  7,  lex  9,  §  2.  t.  Rolle,  1  Atk.  167 ;  Bac.  Abr.  Baiuubr  B. 

(6)  Pignus,  manente  proprietate  debitoris,  solam  (d)  Inst  lib.  4,  tit  6,  $  7. 

possessionem  transfert  ad  creditorem.    Dig.  lib.  18, 
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of  pledge,  like*  the  contract  of  hypothecation,  is  accessorial  to  a  principal 
debt  or  obligation,  which  may  be  the  pawnor's  own  debt  or  obligation,  or 
the  debt  tf  obligation  of  a  third  party.  It  is  in  all  cases  a  security  for 
every  part  Vf  the  debt  or  engagement,  so  that  if  a  portion  is  discharged  the 
pledge  remains  as  a  security  for  the  residue,  (e) 

What  things  may  be  given  in  pledge. — The  laws  of  Moses  wisely  forbad 
instruments  vof  husbandry  and  the  widow's  raiment  to  be  given  in  pawn, 
and  the  civile  law  prohibits  pledges  of  the  necessaries  of  life,  such  as 
wearing  appajrel,  beds,  furniture,  household  utensils,  the  workman's  tools, 
and  implements  of  husbandry.  (/)  By  the  common  law,  however,  lands 
and  tenements,  and  all  kinds  of  goods  and  chattels,  title-deeds,  and 
securities  of  money,  promissory  notes  and  bills  of  exchange,  letters  of 
allotment  and  scrip,  certificates  of  shares,  and  even  money  itself  when 
marked  or  inclosed  in  a  bag,  purse,  or  parcel,  so  as  to  be  capable  of  iden- 
tification, ntoy  be  pledged.^)  But  by  6  &  7  Vict.  c.  40,  s.  4,  every  person 
who  take?  in  pawn  "  any  woollen,  worsted,  linen,  cotton,  flax,  mohair,  or 
silk  materials,  or  any  tools  or  apparatus  for  manufacturing  the  same," 
knowing  tbem  to  be  purloined  or  embezzled,  or  knowing  the  pawnor  to  be 
employed  or  entrusted  by  any  other  person  to  work  up  such  materials, 
and  not  having  obtained  the  consent  of  the  employer,  is  made  guilty  of  a 
misdemeanour. 

Of  the  parties  entitled  to  pledge  goods  and  chattels. — One  man  cannot, 
as  a  general  rule,  convey  to  another  a  power  or  right  over  property  which 
he  does  not  himself  possess.  If  he  has  no  power  of  disposition  over  a 
chattel  in  his  possession  he  cannot  lawfully  pledge  it.  If  a  servant  takes 
his  master's  jewels  and  pledges  them,  the  pledge  cannot  alter  or  affect  the 
ownership  of  them,  or  give  the  pledgee  any  right  to  detain  them  as  against 
the  owner.  (A)  Upon  the  same  principle,  if  the  pawnor  has  only  a  limited 
interest  &  the  subject-matter  of  the  pledge,  he  can  only  pawn  to  the 
extent  o$£uch  interest,  and  when  that  expires  the  pawnee  must  surrender 
the  pledge  to  the  party  who  succeeds  to  the  legal  ownership.  Therefore, 
where  a  quantity  of  plate  was  settled  upon  a  widow  for  life,  and  she  went 
and  pawned  it  and  then  died,  it  was  held  that  the  pawnee  had  no  right  to 
detain  the  pledge  as  against  the  remainderman,  although  he  had  no  notice 
of  the  widow's  limited  interest  at  the  time  he  advanced  the  money. (i)  If 
the  vendor  of  an  estate  delivers  the  conveyance  as  an  escrow,  to  take 
effect  on  ^jyrnxent  of  the  residue  of  the  purchase-money,  the  property  of 
the  tdtle-dfjgds  is  so  vested  in  the  purchaser,  that  the  vendor  obtaining  pos- 

(«)  Pothier,  Nant.  Nos.  43,  46  ;  Domat,  liv.  3,  1  C.  B.  232. 

tit.  1.  $  1.  (h)  84  Hen.  VI.  foL  25,  pL  33.    Hartop  v. 

(J)  Domat,  liv.  1,  tit  1,  §  1 ;  Cod.  Lib.  8,  tit.  Hoare,  3  Atk.  44 ;  2  Str.  1187 ;  Jenk.  83.  Packer 

17,  lex  8.  v.  Gillies ,2  Camp.  386,  n. 

{$)  Itaack  ▼.  Clark,  2  Bulstr.  306  :  1  H.  Bl.  (»)  Hoare  v.  Parker,  2  T.  R.  376;  4  Campb, 

627.    Roberts  v.  WjaU,  2  Taunt.  268.     Clements  121. 
t.  Flight,  16  Law  J.,  Exch.  11.    Ross  v.  Moses, 
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session  of  thein  and  pawning  them,  confers  on  the  pawnee  no  right  to  detain 
them  after  tender  of  the  residue  of  the  purchase-money .  (k) 

Pledges  by  factors. — By  the  common  law  a  factor  has  no  right  to 
pledge  the  goods  of  his  principal  (/)  as  his  own  goods,  although  he  has  a 
lien  upon  them  for  his  advances  to  the  latter,  or  for  the  general  balance 
due  to  him  on  the  accounts  between  them ;  but  he  may  deliver  over  pos- 
session of  the  goods  to  a  third  party,  and  appoint  the  latter  to  keep  pos- 
session of  the  goods  for  him  as  his  servant,  and  so  preserve  his  lien  upon 
them.  (?ro)  As  a  factor  cannot  pledge  the  goods  themselves,  neither  can 
he,  at  common  law,  pledge  the  symbol  of  property  in,  or  the  docu- 
mentary  evidence  of  the  title  to,  such  goods,  such  as  bills  of  lading,  or 
orders  or  warrants  for  the  delivery  of  goods,  (n)  But  this  state  of  the  law 
being  considered  unsatisfactory,  it  has  been  amended  and  improved  by  the 
legislature. 

Of  the  factor's  acts. — By  6  Geo.  IV.  c.  94,  altering  and  amending 
4  Geo.  IV.  c.  83,  it  is  enacted,  that  any  persons  entrusted  for  the  purpose 
of  consignment  or  sale  with  any  goods  or  merchandize,  and  who  shall 
have  shipped  the  same  in  their  own  names,  and  any  persons  in  whose 
names  any  goods  or  merchandize  shall  be  shipped  by  any  other  persons, 
shall  be  deemed  and  taken  to  be  the  true  owners  thereof,  so  as  to  entitle 
the  consignees  of  such  goods  and  merchandize  to  a  lien  thereon,  in 
respect  of  any  money  or  negotiable  securities  advanced  or  given  by  such 
consignees  to  or  for  the  use  of  the  persons  in  whose  names  such  goods  or 
merchandize  shall  be  shipped,  or  in  respect  of  any  money  or  negotiable 
securities  received  by  them  to  the  use  of  such  consignees,  in  like  manner 
as  if  such  persons  were  the  true  owners  of  such  goods  and  merchandize ; 
provided  such  consignees  shall  not  have  notice,  by  the  bill  of  lading  or 
otherwise,  at  the  time  of  any  such  advance  or  receipt,  that  the  persons  so 
shipping  in  their  own  names,  or  in  whose  names  any  goods  or  mer- 
chandize shall  be  shipped,  are  not  the  actual  and  bond  fide  owners 
thereof.  And  the  persons  in  whose  names  such  goods  or  merchandize 
are  so  shipped  are  to  be  taken  to  have  been  entrusted  therewith  for  the 
purpose  of  consignment  or  of  sale,  unless  the  contrary  be  made  to  appear 
by  bill  of  discovery,  or  be  shown  in  evidence  by  any  person  disputing  such 
fact.  All  persons  also  entrusted  (s.  2)  with,  and  in  possession  of,  any 
bill  of  lading,  India  warrant,  dock  warrant,  warehouse-keeper's  certificate, 
wharfinger's  certificate,  warrant  or  order  for  delivery  of  goods,  are  to  be 
deemed  and  taken  to  be  the  true  owners  of  the  goods  and  merchandize 

(*)  Hooper  v.  Ramsbottom,  6  Taunt.  12.  (m)  ATCombie  y.  Davie*,  7  East,  7.    Sollf  ▼• 

(/)  Patenon  v.  Tosh,  8tr.  1178.     Daubigny  y.  Rathbone,  2  M.  &  8.  298.     Man  v.  Skifnrr,  2 

Duval,  5  T.R.  604.    Le  Blanc,  JM  1 5  East,  43, 45.  East,  523. 

Queiroz  t.  Trueman,  3  B.  k  C.  351.     Kuckein  y.  (n)  Nemom  v.  Thornton,  6  East,  40.    Marti** 

WiUon,  4  B.  &  Aid.  446.    De  Bouchoui  v.  Gold-  t.  Coles,  1  M.  &  S.  140.    Parke,  B.,  Phillip  *• 

smid,  5  Ve».  211.  Huth,  6  M.  &  W.  596. 
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mentioned  therein,  so  far  as  to  give  validity  to  any  contract  or  agreement 
thereafter  to  be  made  or  entered  into  by  such  persons  for  the  deposit  or 
pledge  thereof  as  a  security  for  money  or  negotiable  instruments  ad- 
vanced or  given  upon  the  faith  of  such  documents ;  provided  the  other 
contracting  parties  shall  not  have  notice  by  such  documents  or  otherwise, 
that  such  persons  so  entrusted  are  not  the  actual  and  bond  fide  owners  of 
such  goods  or  merchandize  so  deposited  or  pledged.  And  (s.  3)  in  case 
any  parties  accept  arid  take  any  such  goods  or  merchandize  in  deposit  or 
pledge  from  persons  so  in  possession  and  entrusted,  without  notice,  as  a 
security  for  any  debt  due  to  them  before  the  time  of  such  deposit  or 
pledge,  such  parties  so  accepting  or  taking  such  goods  or  merchandize  in 
deposit  or  pledge,  are  to  acquire  no  further  right  or  title  to  the  said  goods 
or  merchandize,  or  any  such  document,  than  was  possessed  by  the  persons 
so  possessed  and  entrusted,  at  the  time  of  the  deposit  or  pledge.  It  is 
enacted  also,  (s.  5,)  that  it  shall  be  lawful  for  any  persons  to  accept  and 
take  any  such  goods  or  merchandize,  or  any  such  document,  in  deposit  or 
pledge  from  any  factors  or  agents,  notwithstanding  such  persons  shall 
have  notice  that  the  persons  making  such  deposit  or  pledge  are  factors  or 
agents ;  but  in  that  case  such  persons  shall  acquire  no  further  or  other 
right  or  title  to  the  said  goods  or  merchandize,  or  any  such  document,  for 
the  delivery  thereof,  than  was  possessed  by  the  said  factors  or  agents  at 
the  time  of  such  deposit  or  pledge. 

As  to  what  is  an  entrusting  of  documents  of  title  to  a  factor  or  agent. 
— A  factor  or  agent  who  has  got  possession  of  a  bill  of  lading,  dock 
warrant,  or  document  of  title,  without  the  sanction  and  authority  of  the 
principal,  is  not  entrusted  therewith,  although  the  principal  has  put  it 
into  the  power  of  the  agent  to  obtain  possession  of  the  document.  If 
one  man  gives  to  another  the  key  of  his  bureau,  to  take  out  a  receipt,  and 
the  latter  possesses  himself  of  a  bill  of  lading,  he  cannot  be  said  to  be 
entrusted  with  the  latter  document.  "  Principals  can  never  be  deemed  to 
have  entrusted  their  agents  with  a  document  which  the  agents  obtained  in 
breach  of  their  trust,  against  the  intention  of  their  principals  and  in 
violation  of  their  duty  towards  them."(o)  Therefore,  where  the  owner 
of  goods  consigned  them  by  a  bill  of  lading,  making  them  deliver- 
able in  London,  to  the  consignee  or  his  assigns,  and  having  indorsed  the 
bill  of  lading  in  blank,  transmitted  it  to  his  factor,  with  instructions  to 
receive  and  sell  the  goods,  and  the  factor  received  the  goods  and  entered 
them  in  his  own  name  at  the  Custom-House,  and  obtained,  without  the 
privity  or  consent  of  the  owner,  a  dock  warrant  in  his  own  name,  it  being 
the  usage  at  the  docks  to  give  such  document  to  the  person  in  whose 
name  they  are  entered,  and  the  factor  pledged  such  dock  warrant  for 

(o)  Parke,  B.,  PhOlipt  v.  Hxth,  6  M.  &  W.  509. 
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advances  beyond  the  charges  for  which  he  had  a  lien,  it  was  held  that  lie 
was  not,  under  the  circumstances,  entrusted  with  the  dock  warrant  (p) 

A  party,  therefore,  entrusted  with  a  bill  of  lading  for  the  purpose  of  sale 
is  not,  in  consequenoe  thereof,  entrusted  with  the  dock  warrant,  although 
his  possession  of  the  bill  of  lading  enables  him  to  obtain  the  dock  war- 
rant.     But  the  law,  as  to  entrusting  documents  of  title  to  goods  and 
chattels  to  agents  and  factors,  is  now  regulated  by  5  &  6  Vict  c.  39,  which 
recites  (s.  1)  *he  stat.  6  Geo.  IV.  c.  39,  s.  4,  (ante,  p.  252,)  enacting  that 
it  shall  be  lawful  for  any  person  to  contract  with  any  agent  entrusted  with 
goods,  or  to  whom  the  same  may  be  consigned  for  the  purchase  of  such 
goods,  and  to  receive  the  same  of,  and  to  pay  for  the  same  to,  such  agent, 
and  that  the  contract  and  payment  shall  be  binding  upon  the  owner,  not- 
withstanding such  person  shall  have  notice  that  the  party  making  the  con- 
tract, or  on  whose  behalf  the  contract  is  made,  is  an  agent;  provided  the 
contract  or  payment  be  made  in  the  usual  and  ordinary  course  of  business, 
and  that  such  person  shall  not,  when  the  contract  is  entered  into  or  pay- 
ment made,  have  notice  that  the  agent  is  not  authorized  to  sell  the  same, 
or  to  receive  the  said  purchase-money :"  and  declares  that  it  is  expedient 
and  necessary,  that  the  same  protection  and  validity  should  be  extended 
to  bond  Jtde  advances  upon  goods  and  merchandize,  as  by  the  said  recited 
act  is  given  to  sales,  and  that  owners,  entrusting  agents  with  the  posses- 
sion of  goods  and  merchandize,  or  of  documents  of  title  thereto,  should,  in 
all  cases  where  such  owners  by  the  said  recited  act,  or  otherwise,  would  be 
bound  by  a  contract  or  agreement  of  sale,  be  in  like  manner  bound  by 
any  contract  or  agreement  of  pledge  or  lien  for  any  advances  bond  fide 
made  on  the  security  thereof:  and  it  is  therefore  enacted,  that  any  agent 
who  shall  be  entrusted  with  the  possession  of  goods,  or  of  the  documents 
of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such  goods 
and  documents,  so  far  as  to  give  validity  to  any  contract  or  agreement  by 
way  of  pledge,  lien,  or  security  bond  fide  made  by  any  person  with  such 
agent  so  entrusted,  as  well  for  any  original  loan,  advance,  or  payment 
made  upon  the  security  of  such  goods  or  documents,  as  also  for  any 
further  or  continuing  advance  in  respect  thereof,  and  such  contract  or 
agreement  shall  be  binding  upon  and  good  against  the  owner  of  such 
goods,  and  all  other  persons  interested  therein,  notwithstanding  the  person 
claiming  such  pledge  or  lien  may  have  had  notice  that  the  person  with 
whom  such  contract  or  agreement  is  made  is  only  an  agent     Also,  (&  2,) 
that  where  any  such  contract  or  agreement  for  pledge,  lien,  or  security 
shall  be  made  in  consideration  of  the  delivery  or  transfer  to  such  agent  of 
any  other  goods  or  merchandize,  or  document  of  title,  or  negotiable 

(p)  HoyUId  v.  Phillipi,  9M.&W.  647 ;    14      N.  R.  537.    Jtnkyru  r.  Usbone,  8  Sc  N.  R.524; 
M.  &  W.  665;   12  CI.  &  Pin.  343.    Bonzi  v.      13  Law  J.,  C.  P.  196. 
Stewart,  5  Be.  N.  R.  81 ;  7  M.  &  Gr.  846;  8  Sc 
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security,  upon  which  the  person  so  delivering  up  the  same  had  at  the 
time  a  valid  and  available  lien  and  security  for  or  in  respect  of  a  previous 
advanee  by  virtue  of  some  contract  or  agreement  made  with  such  agent, 
such  contract  and  agreement,  if  bond  Jide  on  the  part  of  the  person  with 
whom  the  same  may  be  made,  shall  be  deemed  to  be  a  contract  made  in 
consideration  of  an  advance  within  the  meaning  of  the  act,  and  be  as 
valid  and  effectual  as  if  the  consideration  for  the  same  had  been  a  bond 
fide  present  advance  of  money :  provided  the  lien,  acquired  under  such 
last-mentioned  contract  or  agreement,  upon  the  goods  or  documents  de- 
posited in  exchange,  shall  not  exceed  the  value,  at  the  time,  of  the  goods 
and  merchandize,  or  the  documents  of  title,  or  negotiable  security  which 
shall  be  delivered  up  and  exchanged.  But  it  is  provided  that  the  act, 
shall  give  validity  to  such  contracts  and  agreements  only,  and  protect 
only  such  loans,  advances,  and  exchanges,  as  shall  be  made  bond  jide, 
and  without  notice  that  the  agent  making  such  contracts  or  agreements 
has  no  authority  to  make  the  same,  or  is  acting  mala  Jide  in  respect 
thereof  against  the  owner  of  such  goods  and  merchandize;  (q)  and  shall 
not  protect  any  lien  or  pledge  in  respect  of  any  antecedent  debt  owing 
from  any  agent  to  any  person  with  or  to  whom  such  lien  or  pledge  shall 
be  given,  nor  authorize  any  agent  entrusted  as  aforesaid  in  deviating  from 
any  express  orders  or  authority  received  from  the  owner ;  but  that,  for  the 
purpose  and  to  the  intent  of  protecting  all  such  band  Jide  loans,  advances, 
and  exchanges  as  aforesaid,  (though  made  with  notice  of  such  agent 
not  being  the  owner,  but  without  any  notice  of  the  agent's  acting  without 
authority,)  and  to  no  further  or  other  intent  or  purpose,  such  contract  or 
agreement  shall  be  binding  on  the  owner  and  all  other  persons  interested 
in  such  goods. 

It  is  enacted  also,  (s.  4,)  that  any  bill  of  lading,  India  warrant,  dock 
warrant,  warehouse-keeper's  certificate,  warrant,  or  order  for  the  delivery 
of  goods,  or  any  other  document  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  purporting  to  authorize, 
either  by  indorsement  or  by  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented,  shall  be  deemed  and  taken 
to  be  a  document  of  title  within  the  meaning  of  the  act ;  and  any  agent 
entrusted  as  aforesaid,  and  possessed  of  any  such  document  of  title,  whe- 
ther derived  immediately  from  the  owner  of  such  goods,  or  obtained  by 
reason  of  such  agent's  having  been  entrusted  with  the  possession  of  the 
goods,  or  of  any  other  document  of  title  thereto,  shall  be  deemed  and 
taken  to  have  been  entrusted  with  the  possession  of  the  goods  represented 
by  such  document  of  title,  and  all  contracts,  pledging  or  giving  a  lien  upon 
such  document  of  title  shall  be  deemed  and  taken  to  be  respectively 

(q)  Trevttdv.  Barandon,  8  Taunt.  103. 
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pledges  of,  and  liens  upon,  the  goods  to  which  the  same  relates ;  and 
such  agent  shall  be  deemed  to  be  possessed  of  such  goods  or  documents, 
whether  the  same  shall  be  in  his  actual  custody,  or  shall  be  held  by  any 
other  person  subject  to  hitf  control  or  for  him  or  on  his  behalf;  and 
where  any  loan  or  advance  shall  be  bond  fide  made  to  any  agent  en- 
trusted with  and  in  possession  of  any  such  goods  or  documents  of  title,  on 
the  faith  of  any  contract  or  agreement  in  writing  to  consign,  deposit, 
transfer,  or  deliver  such  goods  or  documents  of  title,  and  such  goods  or 
documents  of  title  shall  actually  be  received  by  the  person  making  such 
loan  or  advance,  without  notice  that  such  agent  was  not  authorized  to 
make  such  pledge  or  security,  every  such  loan  or  advance  shall  be  deemed 
and  taken  to  be  a  loan  or  advance  on  the  security  of  such  goods  or  docu- 
ments of  title  within  the  meaning  of  the  act,  though  such  goods  or  docu- 
ments of  title  shall  not  actually  be  received  by  the  person  making  such 
loan  or  advance  till  the  period  subsequent  thereto ;  and  any  contract  or 
agreement,  whether  made  direct  with  such  agent,  or  with  any  clerk  or 
other  person  on  his  behalf,  shall  be  deemed  a  contract  or  agreement  with 
such  agent;  and  any  payment  made,  whether  by  money  or  bills  of  ex- 
change, or  other  negotiable  security,  shall  be  deemed  and  taken  to  be  an 
advance  within  the  meaning  of  the  act ;  and  an  agent  in  possession  of 
such  goods  or  documents  shall  be  taken  to  have  been  entrusted  therewith 
by  the  owner  thereof,  unless  the  contrary  can  be  shown  in  evidence.  But 
it  is  provided,  (s.  5,)  that  nothing  therein  contained  shall  alter  or 
affect  the  civil  responsibility  of  an  agent  for  any  breach  of  duty  or  contract, 
or  non-fulfilment  of  his  orders  or  authority  in  respect  of  any  contract, 
agreement,  lien,  or  pledge.  Also,  (s.  6,)  that  if  any  agent  entrusted  as 
aforesaid  shall,  without  the  authority  of  his  principal,  for  his  own  benefit 
and  in  violation  of  good  faith,  make  any  consignment,  deposit,  transfer,  or 
delivery  of  any  goods  or  documents  of  title  so  entrusted  to  him,  by  way 
of  a  pledge,  lien,  or  security ;  or  shall,  without  such  authority,  for  his  own 
benefit  and  in  violation  of  good  faith,  accept  any  advance  on  the  faith  of 
any  contract  or  agreement  to  consign,  deposit,  transfer,  or  deliver  such 
goods  or  documents  of  title  as  aforesaid;  every  such  agent  shall  be 
deemed  guilty  of  a  misdemeanor,  unless  the  same  shall  not  be  made  a 
security  for  any  greater  sum  than  the  amount,  which  at  the  time  of  such 
consignment,  deposit,  transfer,  or  delivery,  was  justly  due  and  owing  to 
such  agent  from  his  principal,  together  with  the  amount  of  any  bills  of 
exchange  drawn  by  or  on  account  of  such  principal,  and  accepted  by  such 
agent. 

Nothing  contained  in  the  act  is  to  prevent  (s.  7)  the  owner  from  having 
the  right  to  redeem  such  goods  or  documents  of  title,  at  any  time  before 
they  have  been  sold,  upon  repayment  of  the  amount  of  the  lien  thereon,  or 
restoration  of  the  securities  in  respect  of  which  such  lien  may  exist,  and 
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upon  payment  or  satisfaction  to  such  agent,  if  by  him  required,  of  any 
sum  of  money  in  respect  of  which  such  agent  would  by  law  be  entitled  to 
retain  the  same  goods  or  documents,  or  any  of  them,  by  way  of  lien  as 
against  such  owner,  or  to  prevent  the  said  owner  from  recovering  of  and 
from  such  person  with  whom  any  such  goods  or  documents  may  have  been 
pledged,  or  who  shall  have  any  such  lien  thereon  as  aforesaid,  any  balance 
or  sum  of  money  remaining  in  his  hands  as  the  produce  of  the  sale  of  such 
goods,  after  deducting  the  amount  of  the  lien  of  such  person  under  such 
contract  or  agreement  as  aforesaid ;  but  it  is  provided,  that  in  case  of  the 
bankruptcy  of  any  such  agent,  the  owner  of  the  goods  which  shall  have 
been  so  redeemed  by  such  owner  as  aforesaid,  shall,  in  respect  of  the  sum 
paid  by  him  on  account  of  such  agent  for  such  redemption,  be  held  to 
have  paid  such  sum  for  the  use  of  such  agent  before  his  bankruptcy,  or  in 
case  the  goods  shall  not  be  so  redeemed  the  owner  shall  be  deemed  a  cre- 
ditor of  such  agent  for  the  value  of  the  goods  so  pledged  at  the  time  of  the 
pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in  either  of  such  cases  to 
prove  for  or  set  off  the  sum  so  paid,  or  the  value  of  such  goods,  as  the  case 
may  be. 

Where  the  plaintiff,  a  manufacturer,  had  consigned  goods  to  one  Clark, 
who  had  acted  as  agent  for  him,  and  also  as  agent  for  the  defendant,  and 
Clark  being  liable  with  the  defendant  on  a  bill  of  exchange  which  had 
become  due,  obtained  from  the  defendant  300/.,  for  the  purpose  of  taking 
up  the  bill,  and  at  the  same  time  deposited  the  plaintiff's  goods  with  the 
defendant,  it  was  held,  that  the  payment  of  the  300/.  by  the  defendant,  to 
be  applied  by  Clark  in  discharging  the  joint  liability  upon  the  bill,  was 
not  an  advance  or  loan  of  money  upon  a  deposit  of  goods,  nor  a  contract 
of  pledge,  within  the  intent  and  meaning  of  the  factors9  acts,  and  that 
the  defendant  consequently  had  no  lien  upon  the  goods  as  against  the 
plaintiff,  (r) 

Of  the  rights  and  liabilities  of  the  pledgor  and  pledgee. — Of  the 
pledgor's  right  op  redemption. — Every  person  who  receives  goods  and 
chattels  into  his  possession,  by  way  of  pawn  or  pledge,  impliedly  under- 
takes to  return  them  to  the  pawnor  as  soon  as  the  object  of  the  pledge  has 
been  accomplished.  If  the  pledge  has  been  received  as  security  for  the 
due  payment  of  a  debt  or  the  performance  of  a  contract,  it  must  be  re- 
turned by  the  pawnee  as  soon  as  the  debt  is  discharged  or  the  contract 
has  been  fulfilled,  unless  it  has  been  lost  or  destroyed  by  accident,  without 
any  default  or  misconduct,  or  want  of  proper  care,  on  the  part  of  such 
pawnee,  (s)  A  thing  may  be  pledged  for  a  certain  period,  or  it  may  be 
pledged  indefinitely,  no  time  being  fixed  for  its  redemption,  or  for  the 
happening  of  the  event  which  is  to  give  the  pledgor  a  right  to  have  it 


t 


r)  Learoyd  t.  Robinson,  12  M.  &  W.  745.  Baiucext,  B. 

>)  King  y.  Oaiiwich,  Garth.  277  ;  Bac.  Abr.; 
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back.  In  the  first  case  the  pledgee  cannot  demand  payment  of  the  debt, 
nor  can  the  pledgor  lawfully  demand  the  restoration  of  the  pledge  until  the 
time  appointed  has  expired.  In  the  second  case  the  pledgor  is  entitled  to 
redeem  at  any  time,  by  tendering  to  the  pledgee  the  amount  due  to  him,(f) 
and  the  pledgee  may  compel  the  pledgor  to  redeem,  or  be  foreclosed,  and 
lose  his  right  of  redemption  altogether.  The  rights  and  remedies  con- 
ceded by  the  common  law  to  the  pledgors  and  pledgees  of  lands  and 
chattels  in  the  twelfth  century,  before  the  modern  system  of  mortgage  had 
sprung  up,  are  described  in  the  learned  and  interesting  treatise  of  Ranulph 
de  Glanville,  (u)  who  was  made  Chief  Justice  of  all  England  in  the  year 
1180.  He  observes  that  loans  of  money  were  frequently  made  in  his  time 
upon  the  credit  of  a  putting  in  pledge,  and  that  sometimes  moveables, 
such  as  chattels,  were  put  in  pledge,  and  sometimes  immoveables,  sueh  as 
lands  and  tenements  and  rents ;  and  he  tells  us,  that  if  after  the  debtor 
had  paid  his  debt,  or  had  in  a  proper  manner  tendered  it,  the  creditor 
should  maliciously  detain  the  pledge,  the  debtor,  upon  complaining  to  the 
court,  had  granted  to  him  the  following  writ : — "  The  King  to  ihe  Sheriff 

of .     Health.     Command  N.  that,  justly  and  without  delay,  he  render 

to  R.  the  whole  lands,  or  such  lands  in  such  a  vill,  which  he  has  pledged 

to  him  for for  a  term  which  is  past,  as  he  says,  and  has  received  his 

money,  or  which  he  has  redeemed,  as  he  says ;  and  unless  he  does  so 
summon  him,  &c.  Upon  the  creditor's  appearing  in  court,"  observes 
Glanville,  "  he  will  either  acknowledge  the  land  in  question  as  his  pledge, 
or  he  will  say  he  holds  such  lands  as  his  fee.  In  the  former  oase  he  ought 
either  to  return  the  pledge,  or  show  to  the  court  some  reasonable  cause 
why  he  should  not  be  compelled  to  do  so ;  in  the  latter  case  it  shall  be 
upon  the  prayer,  either  of  the  creditor  or  debtor,  to  be  put  upon  a  recog- 
nition of  the  country,  whether  the  creditor  holds  the  land  in  question  as  his 
fee  or  his  pledge."  {x) 

In  the  case  of  loans  on  pledge  of  goods  and  chattels,  if  the  debtor 
pays  the  debt  due,  or  tenders  it  to  the  creditor,  and  demands  the  pledge, 
and  the  creditor  refuses  to  deliver  it  up,  the  debtor  may  maintain  an 
action  of  trover  for  its  recovery,  unless  his  right  to  redeem  has  been  barred 
by  judgment  of  foreclosure,  or  has  been  forfeited  under  an  express  clause 
of  forfeiture  inserted  in  the  original  contract,  or  the  pledge  had  been 
sold  by  the  creditor  pursuant  to  a  power  of  sale  reserved  to  him.  When 
the  pledgor  tenders  the  money  to  the  pledgee,  and  he  refuses  it,  u  it  is 
as  good  as  payment,  and  the  right  to  the  possession  of  the  goods  pledged 
is  revested  in  the  pledgor,  and  then,  when   he   demand*  them  of  the 

(t)  RcUcKff  v.  Davies,  Cro.  Jac.  244  ;  Com.  Dig.  quas  Anglican**  rocamus.  Bog.  HoYodeo,  000,  n. 

Mortgage,  B.    Kemp  y.  Westbrook,  1  Ves.  senr.  40. 

278.  (ar)  2tea«t«'#  Glanville,  p.  260. 

(it)  Cujus  sapientia  conditae  sunt  leges  subscriptae 
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pledgee,  and  the  latter  refuses  to  deliver  them,  but  converts  them  to  his 
own  use,  a  trover  and  conversion  well  lie,  although  he  came  to  them  by  a 
lawful  delivery  and  not  by  trover."  (y)  Proof  of  tender  of  the  debt,  and  of 
the  demand  and  refusal  of  the  things  in  pledge,  will  be  prima  facie 
evidence  of  a  tortious  conversion  thereof,  so  as  to  support  an  action  of 
trover,  and  it  will  be  for  the  pledgee  or  pawnee  to  justify  the  refusal,  and 
prove  that  the  right  of  redemption  is  extinguished. (z)  Where  goods 
were  pawned  to  the  known  servant  of  a  pawnbroker  in  the  way  of  his 
trade,  and  die  pawnor  afterwards  tendered  the  money  due  on  the  goods 
to  such  servant,  and  demanded  the  goods,  and  the  latter  did  not  deliver 
them,  but  said  they  were  sold,  it  was  held  by  Holt,  C.  J.,  that  this  was 
evidence  of  a  conversion  by  the  master  so  as  to  support  an  action  of  trover 
against  the  latter,  (a) 

It  is  laid  down  in  the  Roman  law,  that  mere  length  of  possession  alone 
by  the  pledgee  will  not  have  the  effect  of  vesting  the  pledge  in  him,  and 
that  his  heirs  and  executors  remain  perpetually  obliged  to  restore  the 
pledge,  and  cannot  acquire  the  ownership  and  right  of  property  thereof  by 
prescription.  (£) 

Sale  and  assignment  of  the  pledgor's  right  of  property  in  the  pledge, 
and  right  of  redemption. — As  the  ownership  and  general  right  of  property 
in  the  pledge  remain  vested  in  the  pledgor,  the  latter  may  sell  the  pledge 
subject  to  the  lien  of  the  pledgee,  and  substitute  the  purchaser  in  his  place, 
so  as  to  entitle  the  latter  to  redeem.  Thus,  where  a  chronometer  was  pledged 
under  a  written  agreement  to  the  effect  that  it  was  deposited  as  a  collateral 
security  for  the  sum  of  151.  and  interest,  and  that  in  case  the  pawnor 
should  not  redeem  it  before  twelve  months,  the  pawnee  should  be  autho- 
rized to  sell  it,  and  repay  himself,  principal  and  interest,  and  whilst  the 
chronometer  was  in  pledge,  and  before  the  twelve  months  had  expired, 
the  pawnor  sold  all  his  right  and  title  to  the  chronometer  to  the  plaintiff, 
who  tendered  the  amount  due  to  the  pawnee,  and  demanded  possession  of 
the  pledge,  but  the  pawnee  refused  to  deliver  it  up  to  him,  and  he  then 
brought  an  action  of  trover  for  its  recovery,  it  was  held  that  the  action  was 
maintainable.  "  The  pawnor,  like  every  other  bailor,"  observes  Rolfe,  B., 
in  delivering  the  judgment  of  the  court,  "  retains  his  property  in  the  goods 
pawned,  subject  only  to  the  qualified  property  transferred  to  the  pawnee. 
As  incident  to  such  property  he  has  the  right  of  sale,  and  after  the  sale 
the  purchaser  has  the  same  interest  in  the  chattel  which  the  pawnor 


(y)   Per.  Cur.    Rateliff  r.  Davits,  Cro.   Jac.  (6)    Nee  creditores,  nee   qui   his   successerunt 

245;  Yelr.  178;  1  Bulst.  29,  Sl,s.  c.  adversus  debitores  pignori    quondam    ret   nezai 

(z)  Am  to  what  is  a  conversion  tee  Bingham  v.  petentes  reddita  jure  debiti  quaniitate,  Tel  his  mm 

Clements,  12  Jur.  580.  accipientibus  ohlata  et  consignata  et  deposita  kmgi 

(a)  Janet  v.  Hart.  2  Salk.  441 ;  Lord  Baym.  temporis  praescriptione  muniri  possunt.    Cod.  lib. 

738,  s.  c.  10,  tiu  24,  lex  10. 
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had."  (c)     If  several  chattels  are  pawned  for  one  sum  separate  sales  may 
be  made  of  each  to  different  purchasers,  but  the  pawnee  will  not  be  bound 
to  part  with  any  of  the  chattels  until  his  whole  debt  is  paid.     Subject 
to  the  claim  of  the  pawnee  the  pawnor  has  the  same  right  over  each  chattel 
separately  which  he  had  before  the  pawn  was  made. 

Forfeiture  of  the  pledge  and  of  the  right  of  redemption. — By  the  early 
Roman  law  the  debtor  and  creditor  might  agree,  that  if  the  debtor  did  not 
pay  the  debt  within  a  specified  period  the  pledge  should  be  forfeited, 
and  should  become  the  absolute  property  of  the  creditor.  But  a  law  of 
Constantine  prohibited  such  contracts,  on  the  ground  that  they  were 
unjust  and  oppressive  to  debtors,  and  declared  that  every  agreement 
should  be  null  and  void  which  provided  that  the  thing  pledged  should  pass 
to  the  creditor  without  any  sale  or  appraisement,  or  that  the  debtor  should 
forfeit  his  right  of  redemption  if  he  failed  to  pay  at  the  proper  time.(eJ) 
This  law  of  Constantine  has  been  imported  into  the  French  law,(i)  and 
the  modern  law  of  continental  Europe.  "  The  creditor  cannot,"  observes 
Domat,  "  stipulate,  that  if  he  is  not  paid  at  the  time  appointed  the  thing 
pledged  shall  become  his  own  property,  for  such  an  agreement  would  be 
contra  bonos  mores,  for  the  pledge  is  given  to  the  creditor  only  as  a 
security  for  the  debt,  and  not  to  enable  him  to  profit  by  the  indigence  of 
his  debtor."  (/)  Our  own  common  law  does  not  follow  the  later  Roman 
and  continental  law  in  this  respect,  and  has  not,  hitherto,  considered 
agreements  for  the  forfeiture  of  pledges  to  be  null  and  void,  as  being  con- 
trary to  public  policy.  The  Court  of  Chancery,  however,  acting  in  accord- 
ance with  the  rules  and  principles  of  the  civil  law,  will  relieve  against  the 
forfeiture,  as  we  have  already  seen,  in  the  case  of  pledges  of  land,  (ante, 
s.  2,)  but  it  will  not,  in  general,  interfere  with  the  course  of  the  common 
law  in  the  case  of  pledges  of  moveables,^)  unless  the  value  of  the  pledge 
greatly  exceeds  the  amount  of  the  debt  which  it  was  intended  to  secure. 
If  the  pledge  has  been  sold  by  the  pledgee  the  latter  will  be  liable  to  be 
called  upon  to  account,  in  the  Court  of  Chancery,  for  the  proceeds  of  die 
sale,  and  may  be  compelled  to  pay  over  to  the  pledgor  any  surplus 
that  may  remain  after  deducting  the  amount  of  the  debt,  interest,  and 
costs. 

Foreclosure  of  the  right  of  redemption. — We  have  already  seen  that 
the  right  of  property  in  the  pledge  is  not  divested  out  of  the  pledgor 
and  vested  in  the  pledgee  by  reason  of  the  non-payment  of  the  debt  at 
the  time  appointed  unless  it  was  made  an  express  term  of  the  contract 
that  the  pledge  should  be  forfeited  and  become  the  property  of  the  pledgee 

(c)  Franklin    v.    Neate,    IS  M.  &  W.  486.      dence.      Elle  est    necewaire    poor  empeeher  let 
Kemp  v.  Westbrook,  1  Ves.  278.  fraudes  des  usuriera.     Foth.  N aktisskxsht,  No. 

(d)  Cod.  lib.  8,  tit.  35,  lex  8.    Mackeldefs      18. 

Civil  Law,  by  Kaufman,  §  349.  (/)  Domat,  liv.  3,  tit.  1,  a,  3,  11. 

(«)  Cette  loi  a  M  adoptee  dans  notre  jurispru-  (g)  Lockwood  v.  Ewer,  9  Mod.  278. 
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in  case  of  non-payment  of  the  debt  on  the  day  named.  But  there  is  an 
implied  engagement  on  the  part  of  every  pledgor  that  the  thing  deposited 
shall  be  made  available  for  the  liquidation  of  the  debt  it  was  intended  to 
secure  in  case  the  pledgor  is  unable  or  unwilling  to  pay  such  debt ;  and 
the  law  does  not  accordingly  condemn  the  pledge  to  remain  useless  in 
the  hands  of  the  creditor,  or  suffer  it  to  perish,  but  will  enable  the  latter, 
after  due  notice  given  to  the  debtor,  and  every  fair  opportunity  afforded 
him  to  redeem,  to  sell  the  pledge  and  appropriate  the  proceeds  of  the  sale 
in  liquidation  and  discharge  of  the  debt,  paying  over  the  surplus  that  may 
remain  to  the  creditor  ;  or,  if  the  value  of  the  pledge  does  not  exceed  the 
amount  of  the  debt  due  upon  it,  and  the  costs  and  expenses  of  a  sale,  to 
appropriate  the  pledge  to  his  own  use,  and  hold  it  as  his  own  property, 
discharged  of  all  claim  of  ownership  and  right  of  redemption  on  the  part 
of  the  creditor. 

The  ancient  form  of  foreclosing  or  barring  the  pledgor's  right  of  re- 
demption, and  clothing  the  pledgee  with  the  ownership,  as  well  as  with 
the  possession  of  the  pledge  after  default  made  in  payment  of  the  debt,  is 
thus  described  by  Glanville :  "  When  a  moveable,"  he  observes,  "is  pledged 
for  a  definite  period,  it  is  either  agreed  between  the  creditor  and  debtor, 
that  if,  at  the  time  appointed,  the  debtor  should  not  redeem  his  pledge,  it 
should  then  belong  to  the  creditor,  so  that  he  might  dispose  of  it  as  his 
own,  or  it  is  not.  In  the  former  case  the  agreement  must  be  adhered  to ; 
in  the  latter,  the  term  being  expired (h)  without  the  debtor's  discharging 
the  debt,  the  creditor  may  complain  of  him,  and  the  debtor  shall  be  com- 
pelled to  appear  in  court,  and  answer  by  the  following  writ :  *  The  King 

to  the  sheriff  of .     Health,  command  N.,  that  justly  and  without 

delay  he  redeem ,  which  he  has  pledged  to  R.  for  a  hundred  marks, 

for  a  term  which  is  past,  as  he  says,  and  of  which  he  complains  that  he 
has  not  redeemed  it,  and  unless  he  does  so,  distrain,  &c.'  In  what 
manner  the  debtor  shall  be  distrained  to  appear  in  court,  whether  by  the 
pledge  itself  or  by  another  mode,  is  doubtful.  But  that  may  be  left  to  the 
discretion  of  the  court  before  the  thing  in  question  be  adjudged  absolutely 
to  the  creditor,  since,  were  he  present,  he  might  allege  some  reason  why 
the  thing  should  not  irrevocably  belong  to  the  creditor.  But  when  the 
debtor  appears  in  court  he  will  either  confess  that  he  pledged  the  thing 
in  question  for  the  debt,  or  he  will  deny  it.  If  he  confess  it  he  shall  be 
commanded,  at  a  reasonable  period,  to  redeem  his  pledge,  and  unless  he 
should  comply,  liberty  shall  be  given  to  the  creditor,  from  that  time,  to 
treat  the  pledge  as  his  own  property,  and  do  whatever  he  chooses  with  it. 
Should  the  debtor,  however,  deny  it,  he  will  then  either  acknowledge  that 
the  thing  is  his  property,  but  that  for  some  cause  it  happened  to  be  out 

(h)  "Existente   termino  "  is  palpably  a   false      familiar  to  Glanville.    Ecamts,  254,  n.  1. 
reading,  it  should  be  elapto  terminot  an  expression 
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of  his  possession,  and  to  have  got  into  the  hands  of  the  other  as  a  loan, 
or  as  being  entrusted  to  him  for  custody,  or  for  some  other  cause ;  or,  he 
will  confess  in  court  that  the  thing  is  not  his  property,  which,  if  he  should 
do,  liberty  shall  be  immediately  conceded  to  the  creditor  to  dispose  of  the 
thing  in  question  as  his  own.  But  if  he  allege  that  the  thing  is  his  pro- 
perty, but  denies  as  well  the  pledge  as  the  debt,  then  the  creditor  shall  be 
obliged  to  prove  against  him  that  he  entrusted  the  other  to  the  extent  of 
the  present  demand,  and  that  the  debtor,  in  return,  pledged  to  him  the 
specific  object  of  dispute.  .  .  .  Previous  to  the  period  fixed  for  the 
payment,  the  debt  cannot  be  demanded,  although,  if  a  thing  be  pledged 
indefinitely,  and  without  any  period  being  fixed,  the  creditor  may,  at  any 
time  he  chooses,  demand  the  debt. 

The  Court  of  Chancery  will  not,  it  seems,  grant  a  decree  of  foreclosure 
in  cases  of  pledges  of  chattels,  but  will  leave  the  parties  to  their  remedies 
at  common  law.(i) 

Accounts  between  the  pledgor  and  pledgee. — Whenever  the  pledge  has 
been  sold  by  the  pledgee  he  is  liable  to  be  called  upon  to  account,  in  the 
Court  of  Chancery,  for  the  proceeds  of  the  sale,  on  the  prayer  of  the 
pledgor;  but  the  court  will  probably  refuse  to  interfere  where  the  pledge  is 
of  small  value,  and  does  not  greatly  exceed  the  amount  of  the  debt  for 
which  it  was  made  security.  If  called  upon  to  account,  the  pledgee  will 
also  be  compelled  to  pay  over  to  the  pledgor  any  surplus  that  m^y  he 
found  to  exist  after  deducting  the  debt  and  the  costs  and  expenses  neces- 
sarily incurred  in  selling  to  the  best  advantage.  If  the  pledge  is  a  pledge 
of  things  bearing  increase  and  fruits  and  profits,  such  as  lands,  cows,  hones, 
or  other  cattle,  the  pledgee  must  account  for  all  such  profits  if  it  appears  to 
have  been  the  intention  of  the  parties  that  they  should  be  received  and 
applied  in  keeping  down  the  interest  due  on  the  loan.  In  the  case  of 
pledges  of  land  all  the  rents  and  profits  must,  as  we  have  already  seen,  be 
accounted  for,  as  the  law  will  not  permit  the  creditor  to  receive  more  than 
51.  per  cent,  per  annum  interest  in  respect  of  loans  secured  on  pledge  of 
landed  property,  and  if  he  was  permitted  to  receive  the  rents,  without 
accounting,  the  immunity  might  easily  be  made  the  means  of  cloaking  and 
concealing  usurious  contracts. 

Express  and  implied  power  of  sale. — So  long  as  judgment  of  foreclo- 
sure has  not  been  pronounced,  and  the  ownership  and  right  of  property  in 
the  pledge  vested  in  the  pledgee,  the  latter  has  no  right  to  sell  the  pledge 
unless  a  power  of  sale  has  been  expressly  or  impliedly  reserved  to  him  by 
the  contrack(A)  If  the  contract  is  a  mere  contract  of  pledge,  and  nothing 
more,  there  is  no  implied  power  of  sale.  "  A  right  of  lien  gives  no  right 
to  sell  the  goods,"  but  if  it  is  reasonably  to  be  inferred,  from  the  nature  of 

(»)  Tucker  v.  Wilson,  1  P.  Wma.  260.    Lock-         (*)  Smart  ▼.  Sandars,  3  C.  B.  401 ;  16 1** 
wood  v.  Ewer,  9  Mod.  279 ;  2  Atk.  803,  s.  c.  J.,  C.  P.  46. 
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the  transaction  between  the  parties,  that  the  contract  was  to  this  effect, 
u  If  I  (the  borrower)  repay  the  money  you  must  redeliver  the  goods,  but  if 
I  fail  to  repay  it  you  must  use  the  security  I  have  left  in  your  hands  to 
repay  yourself/'  the  pledgee  will  then  be  entitled  to  sell,  after  notice  to 
the  pledgor  of  his  intention  to  sell,  and  satisfy  the  debt  out  of  the  pro- 
ceeds of  such  sale.(Z)  If  notice  is  given  to  the  pledgor  that,  unless  the 
pledge  is  redeemed,  and  the  debt  due  thereon  paid  by  a  given  day,  (a 
reasonable  time  for  redemption  being  allowed,)  the  pledge  will  be  sold  by 
public  auction,  an,d  the  proceeds  of  the  sale  applied  in  liquidation  of  the 
debt,  and  the  pledgor  neglects  to  redeem,  and  pays  no  attention  to  the 
notice,  and  the  sale  then  takes  place,  the  pledgor  may  fairly  be  deemed 
an  assenting  party  to  the  sale,(m)  and  he  could  not  afterwards  charge  the 
pledgee  with  a  tortious  conversion  of  the  property.  By  the  Roman  law 
the  contract  of  pledge  was  held  to  carry  with  it  an  implied  authority  from 
the  pledgor  to  the  pledgee  to  sell  the  pledge  on  behalf  of  the  pledgee,  in 
case  of  non-payment  of  the  debt  due  thereon,  provided  certain  formalities 
and  restrictions  established  for  the  protection  of  debtors,  and  the  preven- 
tion of  usury,  were  duly  complied  with.  The  sale  might  be  made  without 
judicial  authority,  but  the  creditor  was  bound  to  advertise  it  publicly,  and 
give  the  debtor  himself  particular  notice  of  it,  and  allow  him  two  years 
to  redeem  after  the  date  of  the  notice.  The  creditor  was,  moreover,  re- 
quired to  inform  the  debtor  of  the  time  and  place  of  sale,  but  he  was  not 
obliged  to  sell  by  auction.  In  conducting  the  sale  the  creditor  was 
deemed  to  be  the  mandatary  or  agent  of  the  debtor,  selling  on  behalf  of 
the  latter,  and  he  was  consequently  bound  to  promote  the  interests  of 
such  debtor  to  the  utmost  of  his  power.  He  could  not  himself  become 
the  purchaser  of  the  pledge  either  directly  or  indirectly.  (Ante,  pp.  154, 
155.)  An  action  for  eviction  from  want  of  title  could  not  be  brought 
against  him  by  the  purchaser  after  the  sale,  but  only  against  his  prin- 
cipal, the  pledgor,  unless  he  had  sold  maid  fide,  or  without  any  right 
to  sell,  in  which  case  he  was  himself  responsible  for  all  the  damages  that 
resulted  from  the  sale.  A  judicial  sale  of  a  pledge  was  required,  by  the 
Roman  law,  only  with  respect  to  things  of  a  debtor  which  had  been  seized 
by  a  court  for  the  execution  of  a  judgment,  and  in  this  case  the  sale  might 
take  place  at  the  expiration  of  two  months  after  the  seizure,  and  the 
creditor  was  admitted  to  be  a  purchaser,  (n)  If,  after  the  pledge  had  been 
offered  for  sale,  with  the  necessary  formalities,  an  acceptable  purchaser 
could  not  be  found,  the  creditor  might  then  apply  to  the  court  to  have  it 
appraised  and  adjudged  to  him  at  its  value.     Still,  even  in  this  last  case, 

(1)  Gibbs,  C.  J.,  Potkonier  v.  Dawson,  Holt,  (*)    Dig.  lib.  20,  lib.  18,  tit.  7,  lex  4 ;  Cod. 

385.    Smart  y.  Sandars,  S  C.  B.  401 ;  16  Law  lib.  4,  tit.  24  ;  lib.  8,  tit.  13—84.    MadMefs 

J.,  C.  P.  45.  Civil  Law,  §  350. 

(»)  Tucker  v.  Wilson,  1  P.  Wms.  260. 
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the  debtor  had  a  right  of  redemption  for  two  years  after  the  decree,  (o) 
By  the  modern  continental  law  pledges  must  be  sold  by  the  authority  of 
a  court  of  justice,  or  by  public  auction. 

If  an  express  power  of  sale  was  reserved  by  the  original  contract  of 
pledge,  the  sale  might  be  effected  without  the  observance  of  the  preceding 
formalities,  provided  it  was  conducted  in  strict  accordance  with  the  terms 
of  the  contract,  and  in  strict  pursuance  of  the  power  given.  If  it  was 
made  part  of  the  original  contract  of  pledge  that  the  creditor  should  be 
entitled  to  take  the  pledge  himself  in  case  of  default,  at  a  price  to  be 
mutually  agreed  upon  between  himself  and  the  debtor,  or  to  be  fixed  by 
the  court  or  some  third  party,  this  agreement  might  be  enforced  as  a  con- 
ditional sale.(p)  Tn  the  French  law,  when  an  express  power  of  sale  has 
been  reserved  by  the  contract,  the  creditor  may  summon  the  debtor  to 
pay,  and  in  default  of  payment,  procure  a  judge's  order  for  the  sale, 
after  a  certain  time  to  be  given  for  redemption  at  the  discretion  of  the 
judge,  (q) 

Collateral  rights  of  the  pledgor. — The  possession  of  the  pledge  does 
not  suspend  the  right  of  the  pledgee  to  proceed  personally  against  the 
pledgor  for  the  recovery  of  the  debt  in  respect  of  which  the  pledge  was 
taken,  as  it  is  only  a  collateral  security,  (r)  In  the  Roman  law,  however, 
if  the  pledgee  neglected  to  make  the  pledge  available  for  the  liquidation 
of  the  debt  when  he  ought  to  have  done  so  by  the  terms  of  the  contract) 
he  could  not  proceed  personally  against  the  debtor,  (s) 

Of  the  custody  and  safe  keeping  of  the  pledge. — The  rules  and  prin- 
ciples of  the  common  law,  regulating  and  defining  the  amount  of  care  to 
be  taken  of  the  pawn  or  pledge  from  part  of  the  general  law  of  bailments, 
(post,  ch.  11,)  as  expounded  and  explained  by  Lord  Coke.(f)  The 
general  rule  is,  that  every  person  who  receives  goods  and  chattels  or  secu- 
rities into  his  possession  by  way  of  pawn  or  pledge,  impliedly  undertakes 
to  take  the  same  care  of  them  that  a  prudent  and  cautious  man  ordinarily 
takes  of  his  own  property.  His  liability,  in  this  respect,  is  analogous  to 
that  of  the  hirer  of  chattels  for  use,  (post,  ch.  8,  s.  2,)  the  contract  being, 
like  the  contract  of  letting  and  hiring,  a  contract  for  the  mutual  benefit  of 
both  parties,  and  not  a  contract  for  the  sole  and  separate  advan- 
tage of  one  of  them,  to  the  exclusion  of  the  other,  like  the  con- 
tract of  deposit  or  the   contract  of  borrowing  and  lending,  (u)    The 


(o)  Cod.  lib.  8,  tit.  22,  tit.  34 ;  Dig.  lib.  42,  tit. 

1. 

(p)  Potest  ita  fieri  pignoris  datio  ut  si  intra  cer- 
tain tempus  non  sit  solute  pecunia,  jure  emptoris 
possideat  rem  justo  pretio  tunc  asstimandam ;  hoc 
enim  casu  videtur  quodammodo  conditionalis  ven- 
ditio.  Dig.  lib.  20,  tit.  1,  lex  16,  §  9;  Domat, 
liv.  2,  tit.  1,  s.  3,  11. 

(?)  Domat,  liv.  3,  tit.  1,  s.  3. 10. 

(r)  LawUm  t.   Newland,  2  Stark.  72.     South 


Sea  Co.  r.  Duncomh,  2  Str.  919 ;  Holt,  461 ;  12 
Mod.  564.  Ratdiffe  y.  Davis,  Yelr.  178.  Scott 
y.  Parker  %\  Q.  B.  809. 

(#)  Persecutione  pignoris  omissft,  debUori* 
actione  personali  convenire  creditor  nrgeri  w* 
potest.  Pand.  lib.  10,  tit.  6 ;  Cod.  lib.  8,  tit.  H> 
lex  24. 

(0  Coggi  v.  Bernard,  Lord  Baym.  909. 

(it)  Ubi  utriusque  utilitaa  vertitur  at  in  sop*0* 
ut  in  locate,  ut  in  pighorb,  et  dolat  el  dipt 
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pawnee  or  pledgee  consequently  is  not  responsible  for  the  loss  of  the 
goods  by  robbery  or  accident  if  he  has  taken  ordinary  and  reasonable  care 
>f  them ;  (x)  and  may,  notwithstanding  the  loss  and  his  consequent  inabi- 
ity  to  return  the  deposit,  sue  for  the  recovery  of  his  debt.  But  if  the 
goods  have  been  stolen  under  circumstances  manifesting  a  want  of  ordi- 
lary  and  reasonable  care  for  their  safety,  he  will  of  course  be  responsible 
"or  the  loss.  And  it  is  not  enough  for  the  pawnee  to  say  that  the  goods 
tiave  been  lost  by  robbery  or  accident ;  he  must  of  course  prove  the  fact, 
wd  show  that  he  was  free  from  blame,  (y)  "  When,"  observes  Glanville, 
'moveables  are  put  in  pledge  so  that  possession  is  delivered  to  the 
creditor  for  a  certain  period,  he  is  bound  to  keep  the  pledge  safely,  and 
neither  to  use  it,  nor  in  any  other  manner  employ  it  so  as  to  render  it  of 
less  value.  But  should  it,  whilst  in  his  custody,  and  within  the  term, 
suffer  deterioration  by  the  fault  of  the  creditor,  a  computation  shall  be 
made  to  the  extent  of  the  detriment,  and  deducted  from  the  debt."  (z) 
But  this  distinction  has  been  made  with  respect  to  the  use  of  the  pawn  or 
pledge,  "  If  the  pawn  be  something  that  will  be  the  worse  for  wear,  as 
clothes,  the  pawnee  cannot  use  it ;  but  if  it  will  not  be  the  worse  for  wear, 
as  jewels,  the  pawnee  may  use  them,  but  then  it  must  be  at  his  peril ;  for 
if  he  is  robbed  in  wearing  them  he  is  answerable.  Also  if  the  pawn  be 
of  such  a  nature  that  the  keeping  is  a  charge  to  the  pawnee ;  as  if  it  be  a 
cow  or  horse,  the  pawnee  may  milk  the  cow  or  ride  the  horse,  and  this  is 
in  recompense  of  the  keeping."  (a) 

If  the  money  for  which  the  goods  were  pawned  be  tendered  to  the 
pawnee  before  they  are  lost,  then  the  pawnee  shall  be  answerable  for 
them  at  all  events ;  because  the  pawnee,  by  detaining  them  after  tender  of 
the  money  "  (the  time  of  payment  having  arrived,  or  no  time  being  fixed), 
u  is  a  wrong  doer,  and  it  is  a  wrongful  detainer  of  the  goods ;  and  a  man 
that  keeps  goods  by  wrong,  must  be  answerable  for  them  at  all  events."  (b) 

As  the  right  of  property  in  the  pledge  remains,  as  we  have  already  seen, 
in  the  pledgor  until  foreclosure,  forfeiture,  or  sale,  the  pledgor  may  main- 
tain an  action  against  a  stranger  who  unlawfully  possesses  himself  of  the 
goods ;  but  if  there  is  any  injury  or  conversion  by  a  stranger,  for  which  an 
action  will  lie  on  the  part  of  both  the  pledgor  and  pledgee,  a  recovery  by 
one  ousts  the  other  of  his  right  to  recover,  for  there  cannot  be  a  double 
satisfaction,  (c)     If  the  pledgor  has  sold  his  interest  in  the  pawn  to  a  third 

HflMtatnr.    Dig.  lib.  13,  tit.  6,  lex.  5,  $  2.    Ea  post,  ch.  11,  a.  1.    Si  non  probat  manifesto  ratio- 

igitor  quae  dihgens   pater  familiaa   in  suis  rebus  nibus  se  perdidisse  quanti  debitoris  interest  con- 

noBstare  solet,  a  creditor*  exiguntur.    lb.  tit.  7,  demnari  debet.  Cod.  lib.  4 ;  tit.  24,  lex  5. 

lex  1 4.  (i)  Glanvillk  by  Beamet,  p.  253. 

(x)  Placoit  snffieere  si  ad  earn  rem  custodien-  (a)  Coggt  v.   Bernard,   1   Balk.  522 ;  2  Ld. 

dam  exactam  diligentiam  adhibeat,  quam  si  praetti-  Baym.  912,  913.    Jonet,  Bailm.  81,  Monet  t. 

terit,  et  aliquo  fbrtuito  casu  rem  amiserit  securum  Coutram,  Owen,  123,  124. 

nee  impediri  creditum  petere.     Instit.  lib.  3,  (6)  Ld.  Coke,  Coggt  v.  Bernard,  Smith's  leadg. 


tit.  15,  §  4,  copied  by  Bracton,  99  b.    Rex  v.     cas.92,  93.    Itaacky.  Clarke,  2  Bulst.  806. 
Cording,  1  N.  &  M.  44.  (e)  Bac.  Abr.  Trovkr  0.    Booth  t.   Wilton, 

(y)  Doorman  t.  Jenkins,  2  Ad.  &  B.  256  ;      1  B.  &  Aid.  59 ;  2  Bl.  Comm.  454. 
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party,  the  latter  will  be  the  proper  person  to  sue  for  damages  resulting  from 
injury  to  the  pawn  from  the  default  or  negligence  of  the. pawnee.  "The 
owner  for  the  time  being  is  the  proper  plaintiff."  (d)  If  the  pledgor  had 
only  a  limited  interest  in  the  things  pledged  at  the  time  they  were  depo- 
sited with  the  pledgee,  the  latter  will  be  liable  to  an  action  of  trover  if  he 
refuses,  after  the  pledgor's  limited  interest  has  expired,  to  deliver  them  on 
demand  to  the  parties  entitled  in  remainder,  (e)  And  if  stolen  pro- 
perty is  pledged,  trover  is  maintainable  against  the  pledgee  if  he  neglects 
to  deliver  it  up  on  demand  to  the  rightful  owner.  (f) 

Of  the  statutory  rights  and  liabilities  of  pawnbrokers.— Who  are 
to  be  deemed  pawnbrokers  itrithin  the  provisions  of  the  stamp  acts. — By 
25  Geo.  III.  c.  48,  ss.  5,  6,  it  is  enacted,  that  all  persons  who  shall  receive 
or  take  by  way  of  pawn,  pledge,  or  exchange,  from  any  person  whomsoever, 
any  goods  or  chattels  for  the  repayment  of  money  lent  thereon,  taking  more 
than  51.  per  cent,  per  annum  interest  for  such  money,  shall  respectively 
be  deemed  pawnbrokers  within  the  intent  and  meaning  of  that  statute, 
and  shall  take  out  a  license  for  the  same  accordingly ;  and  (s.  4)  that  no 
person  required  by  that  act  to  be  licensed  shall,  unless  he  be  duly  licensed 
in  the  manner  therein  prescribed,  receive  or  take  by  way  of  pawn,  pledge, 
or  exchange,  from  any  person  whatever,  any  goods  or  chattels  for  the 
repayment  of  money  lent  thereon  in  Great  Britain,  upon  pain  to  forfeit  for 
every  offence  the  sum  of  50/.  By  the  recent  statutes  relaxing  the  usury 
laws,  it  is  enacted  that  nothing  therein  contained  "  shall  extend  or  be  con- 
strued to  extend,  to  repeal  or  affect  any  statute  relating  to  pawnbrokers, 
but  that  all  laws  touching  and  concerning  pawnbrokers  shall  remain  in 
full  force  and  effect"  (g)  The  license  is  charged  with  a  stamp-duty  of 
15/.  for  the  cities  of  London  and  Westminster,  and  11.  10s.  for  the  pro- 
vinces, (h)  and  must  be  renewed  annually  ten  days  before  the  end  of  the 
year,  (t) 

What  loans  are  within  the  pawnbrokers'  act  (39  $  40  Geo.  TEL  c. 
99). — We  have  already  seen  that  the  usury  laws  have  been  suspended 
only  in  respect  of  loans  of  money  exceeding  10/.  (ante,  p.  123).  No 
greater  interest,  therefore,  than  5/.  per  cent,  per  annum  can  lawfully  be 
taken  for  loans  under  10/.,  except  under  the  provisions  of  30  &  40  Geo. 
III.  o.  99,  commonly  called  the  Pawnbrokers9  Act.  This  statute  extends 
(s.  2)  to  all  loans  under  10/.  advanced  on  pledges  of  goods  and  chattels, 
where  more  than  5/.  per  cent,  per  annum  interest  is  taken,  but  not  to  loan* 
exceeding  10/.,  whatever  may  be  the  rate  of  interest  taken,  (k)  nor  (s. 

(d)  Franklin  y.  Neate,  13  M.  &  W.  486;      9  Vict  c.  102. 

post,ch.  20.  (A)  55  Geo.  III.  c.  184.    Sobkiwlb— Jm«uu 

(e)  Hoare  r.  Parker,  2  T.  R.  876.  (*)  25  Geo.  III.  c.  48,  n.  4—12. 

(/;    Packer  t.    Gillie*,  2    Campb.    386,  n.  (k)  PennsU  v.  A Uenborowh,  4  Q.  B.  875.  T* 

Hooper  v.  Ranubottom,  6  Taunt.  12.  goning  v.  AtUnborougk,  4  M.  &  P.  724 ;  7  Bin* 

(g)  2  &  8  Vict.  c.  37,  s.  3 ;  continued  by  8  &      97,  s.  c. 
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&0)  to  loans  under  10/.,  where  the  rate  of  interest  does  not  exceed  5/.  per 
Dent,  per  annum. 

What  things  may  be  given  in  pledge  to  pawnbrokers. — Every  person 
(s.  11)  who  knowingly  takes  in  as  a  pledge  or  pawn,  any  goods  of  any 
manufacture,  either  mixed  or  separate,  or  any  materials  plainly  intended 
for  manufacturing  goods,  after  such  materials  are  put  into  a  state  or  course 
of  manufacture,  or  are  in  a  state  or  process  of  being  made  up  for  wear  or 
consumption,  or  any  linen,  or  apparel,  or  goods,  or  materials  intrusted  to 
any  person  to  wash,  iron,  mend,  or  make  up,  will  forfeit  double  the  sum 
he  has  lent  on  the  same,  and  will  have  to  restore  the  goods  and  materials 
to  the  owner  thereof.  Search  warrants  are  to  issue  (s.  12)  for  the  dis- 
covery of  such  goods  and  materials,  and  justices  of  the  peace  are  to  cause 
them  to  be  restored  in  the  manner  provided  by  the  act. 

Hours  of  the  day  for  receiving  pawns. — By  9  &  10  Vict.  c.  98,  it  is 
enacted,  that  no  pawnbroker  shall  receive  goods  and  chattels  by  way  of 
pawn  before  eight  o'clock  in  the  forenoon,  or  after  seven  o'clock  in  the 
evening,  between  the  29th  of  September  and  the  25th  of  March  following ; 
or  before  seven  or  after  eight  during  the  remainder  of  the  year,  excepting 
Saturdays  and  the  evening  preceding  Good  Friday  and  Christmas-day, 
Bind  fasts  or  thanksgiving  days,  appointed  to  be  observed  and  kept ;  and 
penalties  are  imposed  for  disobedience. 

From  whom  pawns  may  be  received. —  Every  pawnbroker  within  the 
metropolitan  police  district,  and  every  agent  or  servant  employed  by  any 
such  pawnbroker  who  receives  goods  in  pawn  from  any  person  apparently 
under  the  age  of  sixteen  years,  is  subjected  to  a  penalty  not  exceeding 

Of  the  placing  of  the  pawnbroker's  name  over  the  shop  door. — Every 
pawnbroker  who  takes  more  than  5/.  per  cent,  per  annum  interest  on  loans 
under  10/.  advanced  on  pledge,  is  required  to  place  his  christian  name  and 
surname  over  the  door  of  his  shop  or  place  of  business,  adding  thereto  the 
word  pawnbroker.  A  secret  partnership,  therefore,  in  the  business  of  a 
pawnbroker  is  illegal  and  void ;  {m)  but  the  placing  of  the  name  over  the 
door  is  a  thing  collateral  to  the  contract  of  pledge,  and  the  omission  to 
do  it  will  not  avoid  the  pledges  that  may  be  made,  and  deprive  the  pawn- 
broker of  his  lien,  but  will  subject  him  only  to  the  penalty,  (n) 

Registration  of  pawns  or  pledges  under  10/. — Tickets  to  be  given  to  the 
pawnor.— When  the  money  to  be  lent  on  security  of  the  pawn  exceeds 
5s.  the  pawnbroker  must  cause  to  be  entered  in  a  book  to  be  kept  for  that 
purpose,  a  description  of  the  things  received  in  pawn,  and  a  statement  of 
the  amount  of  money  lent  thereon,  with  the  day  of  the  month  and  year  on 

(/)  2  &  8  Vict  c  47,  s.  50.  53.     Gordon  r.  Howden,  12  CI.  &  Fin.  242. 

(»)  89  &  40  Geo.  Ill  c.  99,  a.  23.  Arm-  («)  Tindal,  C.  J.,  Ferguuon  v.  Norman,  6  8c. 
ttnmg  t.  Levis,  2  Cr.  A  M.  297;  3  Myl.  &  K.      809 ;  5  Bing.  N.  S.  76. 
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which  the  pawn  was  received,  and  the  name  and  address  of  the  pawnor, 
specifying  the  number  of  the  house  in  which  he  lives,  if  the  house  is 
numbered ;  and  whether  he  is  a  lodger  in,  or  the  keeper  of  such  house,  by 
using  the  letter  "  L."  if  a  lodger,  and  the  letter  "H."  if  a  housekeeper; 
and  also  the  name  and  place  of  abode  of  the  owner  of  the  pawn.  If  the 
sum  advanced  does  not  exceed  5s.,  four  hours  are  allowed  for  the  entry  in 
the  pawnbroker's  book  of  the  preceding  particulars.  If  more  than  10s. 
is  advanced,  the  pledge  must  be  entered  in  a  separate  book,  and  num- 
bered, and  the  number  legibly  written  on  a  printed  note  or  memorandum 
which  the  pawnbroker  is  required  to  give  to  the  pawnor,  describing  the 
goods  and  chattels  received  in  pawn,  the  sum  of  money  advanced  thereon, 
the  day  of  the  month  and  year  of  the  taking  of  the  pawn,  the  name  and 
place  of  abode  and  description  of  the  pawnor  and  owner  of  the  pawn,  ac- 
cording to  the  entry  in  the  pawnbroker's  book,  and  also  the  name  and 
place  of  abode  of  the  pawnbroker  himself;  and  if  these  entries  are  not 
made  and  duplicates  given  the  contract  is  altogether  void,  and  the  pawn- 
broker will  have  no  lien  upon  the  pledge,  (o)  When  the  sum  lent  is  less 
than  5s.,  the  pawnbroker  is  bound  to  give  the  required  ticket  or  duplicate 
gratis.  When  it  amounts  to  5s.  and  is  under  10s.,  he  is  entitled  to  charge 
one  halfpenny ;  10s.  and  under  20s.,  one  penny ;  20s.  and  less  than  5/.,  two 
pence ;  and  5/.  or  upwards,  fourpence.  If  the  duplicate  or  memorandum 
should  happen  to  be  lost,  the  pawnbrokei  is  required  (s.  16,  and  5  &6 
Wm.  IV.  c.  62,  8.  12)  to  make  out  and  deliver  a  copy  thereof  to  the 
pawnor,  (p) 

If  a  debtor  pawns  his  goods,  and  an  execution  afterwards  issues  against 
him  at  the  suit  of  his  creditors,  the  duplicates  alone  can  be  seized,  and 
the  goods  themselves  cannot,  of  course,  be  taken  by  the  sheriff  without 
payment  of  the  money  for  which  they  were  pawned,  (y) 

Of  the  statutory  right  of  redemption. — All  persons  entitled  to  and  ap- 
plying for  the  redemption  of  goods  pawned  within  seven  days  after  the 
expiration  of  the  first  calendar  month  after  they  have  been  pledged,  are 
(s.  5)  at  liberty  to  redeem  them  without  paying  anything  by  way  of  profit 
to  the  pawnbroker  for  the  said  seven  days,  or  such  part  thereof  as  shall 
then  have  elapsed.  After  the  expiration  of  the  first  seven  days,  and  be- 
fore the  expiration  of  the  first  fourteen  days  of  the  second  calendar 
month,  the  parties  are  at  liberty  to  redeem,  on  payment  of  the  profit  pay- 
able for  one  calendar  month  and  the  half  of  another  calendar  month; 
and  after  the  expiration  of  the  first  fourteen  days,  and  before  the  expira- 
tion of  the  calendar  month,  the  pawnbroker  is  entitled  to  demand  and 
take  the  profit  of  the  whole  second  month.  The  like  regulation  and 
restriction  prevails  in  every  subsequent  calendar  month  wherein  applica- 

(o)  Ferguson  t.  Norman,  6  Sc.  794 ;  5  Bing.  {p)  Vaughan  r.  Watt,  6  M.  &  W.  408. 

N.  S.  76, 1  P.  &  P.  194,  •.  e.  (3)  Rogfrt  t.  Kennay,  15  Law  J.,  Q.  B.  $81. 
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tion  is  made  for  the  redemption  of  the  pawn.  The  note  or  memorandum  or 
duplicate  of  the  pawn  must  be  produced  to  the  pawnbroker  (s.  6)  in  order  to 
render  the  latter  legally  responsible  for  refusing  to  re-deliver  the  pawn.  The 
person  who  produces  the  note  or  ticket  is  the  party  entitled  to  redeem  (s. 
15),  unless  the  pawnbroker  has  received  previous  notice  from  the  real 
owner  not  to  deliver  the  pledge  to  the  person  producing  the  ticket,  or  has 
received  notice  that  the  things  pledged  had  been  fraudulently  or  feloni- 
ously obtained  by  the  pledgor.     If  the  pawnbroker  neglects,  on  tender  of 
the  principal  money  lent  and  profit,  to  deliver  up  the  goods,  pursuant  to 
the  provisions  of  the  statute,  the  parties  entitled  to  redeem  may  go  before 
a  justice  of  the  peace  and  compel  him  (s.  14),  on  pain  of  imprisonment,  to 
restore  the  goods.     Penalties  are  imposed  (s.  8)  upon  all  persons  know- 
ingly pledging  chattels  without  the  authority  of  the  owners,  or  forging, 
counterfeiting,  or  altering  notes  or  tickets  (s.  9). 

Interest  and  rates  of  profit  receivable. — All  persons  exercising  the 
business  of.  a  pawnbroker  are  authorized  (s.  2)  to  demand  and  receive  for 
every  pledge,  upon  which  there  shall  have  been  lent  any  sum  not  exceed- 
ing 2s.  6d.,  the  sum  of  one  halfpenny  for  any  time  during  which  the  pledge 
shall  remain  in  pawn  not  exceeding  one  calendar  month,  and  the  same  for 
every  calendar  month  afterwards,  including  the  current  month  in  which 
such  pledge  shall  be  redeemed,  although  such  month  shall  not  be  expired. 
For  every  pledge,  upon  which  there  shall  have  been  lent  five  shillings,  the 
sum  of  Id. ;  seven  shillings  and  sixpence,  l£d. ;  ten  shillings,  2d. ;  twelve 
shillings  and  sixpence,  2^d. ;  fifteen  shillings,  3d. ;  seventeen  shillings  and 
sixpence,  3£d. ;  one  pound,  4d. ;  and  so  in  proportion  for  any  sum  not 
exceeding  forty  shillings.     Exceeding  forty  shillings,  and  not  exceeding 
forty-two  shillings,  8d. ;  exceeding  forty-two  shillings,  and  not  exceeding 
ten  pounds,  at  and  after  the  rate  of  3d. ;  for  the  loan  of  every  twenty 
shillings  by  the  calendar  month,  including  the  current  month ;  and  so  in 
proportion  for  any  fractional  sum ;  and  these  sums  are  to  be  taken  as  a  full 
satisfaction  for  interest  due,  and  all  charges  for  warehouse  room.     When 
any  intermediate  sum,  lent  upon  any  pawn  or  pledge  (s.  3),  shall  exceed 
28.  6d.  and  not  40s.,  the  person  lending  the  same  may  take  4d.,  for  the 
loan  of  208.  by  the  calendar  month,  including  the  current  month.     These 
rates  of  profit,  the  price  of  duplicates,  and  the  expense  of  replacing  lost 
duplicates,  are  to  be  placed  (s.  22)  in  legible  characters  in  a  conspicuous 
part  of  the  shop,  so  as  to  be  visible  to  persons  coming  to  pawn  or  redeem. 
Provision  is  made  (s.  4)  for  the  abatement  of  odd  farthings  by  the  pawn- 
broker in  case  the  lowest  denomination  of  money  he  is  to  receive  is  one 
farthing,  and  he  is  tendered  a  halfpenny  and  has  no  farthing  himself  to 
give  in  change,  and  the  party  redeeming  is  unable  to  produce  or  pay  the 
farthing.     The  amount  of  profit  taken  is  to  be   indorsed   (s.  7)  on  the 
duplicate,  and  the  duplicate  is  to  be  kept  for  one  year.     When  the  loan 
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exceeds  10/.  it  does  not,  as  we  have  already  seen,  come  within  the  provi- 
sions of  the  statute. 

Of  the  forfeiture  and  sale  qf  pledges  under  10/. — If  the  goods  are 
pawned  for  an  indefinite  period  they  are  forfeited,  and  may  be  sold  (a. 
17)  at  the  expiration  of  one  whole  year,  exclusive  of  the  day  whereon 
they  were  pawned.  If  more  than  ten  shillings,  and  less  than  10/.,  shall 
have  been  advanced  upon  them,  the  sale  is  to  be  by  public  auction  by 
order  of  the  pawnbroker,  and  the  goods  are  to  be  exposed  to  public  view, 
and  catalogues  are  to  be  published  containing  the  name  and  place  of 
abode  of  the  pawnbroker ;  the  month  in  which  the  goods  were  pawned, 
and  the  number  of  the  pledge  as  entered  in  the  pawnbroker's  books  (ante, 
pp.  383, 384).  Advertisements  of  the  sale,  also,  are  to  be  published  on  two 
several  days  in  some  public  newspapers,  two  days  at  least  before  the  first 
day  of  sale,  setting  forth  the  pawnbroker's  name  and  place  of  abode,  and 
the  month  in  which  the  goods  were  pawned.  When  different  pledges  are 
sold  at  the  same  time,  they  are  to  be  inserted  in  every  catalogue,  separate 
and  apart  from  each  other,  on  pain  of  forfeiture  of  a  sum  not  exceeding 
10/.  nor  less  than  40s.  to  the  owner  of  such  pledge. 

Pictures,  prints,  books,  statues,  busts,  carvings  in  ivory  and  marble 
cameos,  intaglios,  musical,  mathematical,  and  philosophical  instruments 
and  china,  are  (s.  18)  to  be  sold  by  themselves,  and  without  other  goods 
being  sold  at  such  sale,  four  times  in  every  year,  t.  *.,  on  the  first  Monday 
in  January,  April,  July,  and  October,  and  on  the  days  following,  if  the  sale 
shall  exceed  one  day,  and  at  no  other  time.  The  person  who  is  employed 
to  sell  them  by  auction  is  to  expose  them  to  public  view,  to  publish  cata- 
logues and  advertisements,  and  give  notice  of  sale  as  in  the  case  of  sales 
of  ordinary  goods  and  chattels,  but  the  advertisements  are  to  be  published 
three  days  before  the  day  of  sale.  A  sum  not  exceeding  5/.  nor  less  than 
40s.,  is  to  be  forfeited  to  the  owner  for  every  offence  in  the  premises. 

Effect  #/*  notice  not  to  sell. — If  the  party  entitled  to  redeem  the  pledge 
gives  (s.  19),  before  or  upon  the  expiration  of  the  year,  notice  in  writing, 
or  in  the  presence  of  one  witness  to  the  person  who  has  the  pledge,  not  to 
sell  the  same  at  the  end  of  the  year,  then  the  pawn  is  not  to  be  sold  or 
disposed  of  until  after  the  expiration  of  three  calendar  months  to  be  com- 
puted from  the  expiration  of  the  year,  and  the  owner  is  to  be  at  liberty 
during  these  three  calendar  months,  to  redeem  the  pledge.     An  account 
of  the  produce  of  the  sale  is  to  be  entered  (s.  20)  in  the  pawnbroker's 
books  in  the  mode  pointed  out  by  the  statute,  whenever  the  loan  exceeds 
10s.,  and  any  surplus  that  may  remain  after  liquidation  of  the  debt,  is  to  be 
paid  on  demand  to  the  person  by  whom  or  on  whose  behalf  such  goods  or 
chattels  were  pawned,  in  case  the  demand  is  made  within  three  years 
after  the  sale ;  and  the  entries  of  the  sale  in  the  pawnbroker's  books  are  to 
be  open  to  inspection  on  payment  of  Id.     The  pawnbroker  is  prohibited 
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(8.  21)  from  being  himself  a  purchaser  of  the  pledge,  except  at  such 
public  auction,  and  from  making  any  contract  for  the  purchase,  sale,  or 
disposition  of  the  pledge  before  the  expiration  of  one  year  from  the  mak- 
ing of  the  pledge ;  and  from  purchasing  or  taking  in  pawn  the  note  or 
memorandum  of  any  other  pawnbroker,  (r)  Power,  also,  is  given  to 
justices  of  the  peace  to  compel  (s.  24)  all  pawnbrokers  who  sell  contrary 
to  the  provisions  of  the  statute,  or  who  wilfully  damage  the  goods  received 
in  pledge,  to  make  satisfaction  to  the  owners,  or  deduct  the  amount  of 
damage  from  the  debt ;  also  to  compel  (s.  25)  pawnbrokers  to  produce 
their  books,  duplicates,  and  papers;  and  severe  penalties  are  imposed 
(s.  26)  for  breach  of  any  of  the  provisions  of  the  statute. 

Warranties  on  sales  of  unredeemed  pledges. — We  have  already  seen 
that  in  the  ease  of  sales  by  pawnbrokers  of  unredeemed  pledges  expressly 
sold  as  such,  the  pawnbroker  only  warrants  the  subject  matter  of  the  sale 
to  be  a  pledge,  the  time  for  the  redemption  of  which  has  expired.  He 
sells  merely  his  own  title  and  interest  in  the  pledge,  and  it  is  the  duty  of  a 
purchaser  to  investigate  that  title  (ante,  p.  317),  and  if  he  is  evicted  by 
reason  of  the  want  of  title  in  the  pledgor  to  make  the  pledge,  he  has  no 
remedy  over  against  the  pawnbroker.  In  the  Roman  law,  the  pawnee 
selling  a  pledge  was  deemed,  as  we  have  before  seen,  the  mandatary  or 
agent  of  the  pledgor  effecting  the  sale  on  behalf  of  the  latter,  and  the 
purchaser's  remedy,  therefore,  in  case  of  eviction,  was  not  against  the 
pawnee,  but  against  the  pawnor,  unless  the  former  had  sold  mala  fide 
(ante,  p.  317). 

(r)  As  to  hours  of  pawning,  see  ante,  p.  383. 
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CHAPTER  VIII. 

OF  CONTRACTS  FOR  THE  LETTING  AND  HIRING  OF 
REALTY  AND  PERSONALTY,  AND  OF  THE  RIGHTS  AND 
LIABILITIES  OF  LANDLORD  AND  TENANT.  -LETTERS  AND 
HIRERS  OF  CHATTELS.— LODGING-HOUSE-KEEPERS  AND 

INNKEEPERS. 


Seotioh  I.— Leases  and  the  righto  and  liabilities 
of  landlord  and  tenant — Agreements  for  leases 
—What  amounts  to  a  demise—Lease  by  es- 
toppel— Assignments  operating  as  leases— As- 
certainment of  the  subject  matter  of  the  demise 
—Commencement  and  duration  of  the  term — 
Leases  for  lives  and  terms  of  years— Leases  from 
year  to  year— Quarterly,  monthly,  and  weekly 
hirings — Leases  at  will— Tenancy  by  sufferance 
— Bights  and  liabilities  of  lessor  and  lessee- 
Payment  of  rent — Power  of  distress  for  rent- 
Distress  by  agents— Joint  tenants— Tenant*  in 
common,  Ac.  —  Fraudulent  removal—  Things 
distrainable— Things  privileged  from  distress- 
Lessor's  right  to  a  year's  rent  from  the  sheriff- 
Impounding  goods  distrained— Tenant's  right 
to  replevy — Notice  of  distress  and  inventory — 
Appraisement  and  sale — Sale  of  growing  crops 
— Costs  and  expenses  of  the  distress — Excessive 
distresses — Liability  of  the  tenant  for  use  and 
occupation — Tenant's  liability  to  repair— Ex- 
press and  implied  covenants  and  agreements  to 
repair — Tenant's  liability  for  the  mismanage- 
ment of  farms  and  lands  —  Extinction  of  the 
term  of  hiring — Defeasible  leases — Disclaimer 
and  forfeiture  —  Re-entry  in  case  of  non-pay- 


ment of  rent —Recovery  of  possession  where 
there  is  no  sufficient  distress,  and  the  tenant  kst 
deserted  the  premises — Surrender — Notices  to 
quit — Double  yearly  value  and  double  rent  for 
holding  over — Tenant's  right  to  emblements  sod 
away  going  crops — Fixtures  removable  by  the 
tenant — Short  form  of  lease. 

Sectioh  II.— Letting  and  hiring  0/  personal 
chattels. — General  duties,  obligations,  and  liabi- 
lities of  the  letters  and  hirers  of  chattels— Let- 
ting and  hiring  of  ships,  carriages,  horses,  imple- 
ments of  trade,  cVc. — Loans  of  money  at  interest 
— Usury. 

Swjtioh  III.— Letting  and  hiring  of  fkmuhi 
homes  and  lodgings,  stowage  and  plates  of  it 
posit  and  accommodation  in  public  t***— Lia- 
bilities of  lessors  and  lessees  of  furnished  apart- 
ments, store-houses,  and  places  of  deposit— 
Rights  and  liabilities  of  common  innkeeper*— 
Distinction  between  a  lodging-house-keeper  sod 
a  common  innkeeper  —Of  the  common  law  dor/ 
of  a  common  innkeeper  to  furnish  lodging  sad 
necessaries  to  all  comers,  and  sale  places  of  dr 
posit  for  their  goods  and  chattels — Loss  of  goods 
deposited  in  inns  —  Innkeepers*  lien  on  tie 
chattels  of  the  guest. 
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LEASES   AND   THE   RIGHTS   AND   LIABILITIES   OF  LANDLORD  AND  TENANT. 


A  lease  or  contract  for  the  letting  and  hiring  of  realty  is  a  contract 
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whereby  the  temporary  use  and  possession  of  a  house  or  land  are  granted 
by  the  owner  to  the  hirer  for  a  stipulated  or  implied  remuneration,  (a) 
He  who  grants  the  possession  and  use  of  the  property  to  be  enjoyed  for 
hire,  is  called  the  lessor,  or  landlord ;  and  he  who  has  the  enjoyment  of 
it,  paying  the  rent  or  hire,  is  called  the  lessee,  or  tenant.  In  the  Roman 
law,  the  former  was  called  "  locator,"  the  latter  "  conductor  ;n  and  the 
contract  itself,  locatio  ret.  In  the  French  law  it  is  termed  bail  a  layer,  or 
a  bailment  for  hire ;  the  lessor  is  called  the  bailleur,  or  bailor,  and  the 
hirer  the  preneur,  or  locataire.(b)  If  the  land  or  realty  is  granted  by 
deed  to  be  enjoyed  for  a  term,  without  any  payment  of  rent  by  the 
grantee,  (c)  the  grant  amounts  to  a  commodatum,  or  gratuitous  loan  of  the 
use  of  the  land,(d)  and  does  not  create  a  contract  of  letting  and  hiring 
between  the  parties. 

Of  the    CREATION    Of   LEASES. — AGREEMENTS  for    LEASES.— We     have 

already  seen  that  all  agreements  for  leases  must  be  authenticated  by  some 
note  or  memorandum,  signed  according  to  the  provisions  of  the  statute  of 
frauds,  (e)  We  have  also  seen  that  all  leases  exceeding  three  years  in 
duration,  required  by  the  statute  of  frauds  to  be  evidenced  by  a  signed 
writing,  must  now  be  authenticated  by  deed.  Every  lease,  therefore,  in 
writing,  not  under  seal,  for  a  term  exceeding  three  years  in  duration, 
amounts  only  to  an  agreement  to  grant  a  lease  for  the  term  specified.  (/) 
In  order  to  determine  whether  a  contract  for  the  hiring  and  letting  of  land 
is  an  actual  lease  and  operates  as  a  present  demise,  regard  must  be  had 
to  the  apparent  intention  of  the  parties  as  it  is  to  be  collected  from  the 
whole  agreement,  construed  in  connexion  with  surrounding  circumstances, 
and  the  situation  and  acts  of  the  parties  themselves  at  the  time  of  the 
making  of  the  contract.^)  Where  the  words  are  de  prtesenti,  I  demise, 
&c,  there  is,  of  course,  an  immediate  lease,  provided  the  situation  and 
circumstances  of  the  parties  favour  such  a  construction.  Where  the 
words  are  in  the  future  tense,  and  the  agreement  is  that  the  party  shall 
hold  and  enjoy,  and  he  is  afterwards  put  into  actual  possession  of  the 
land,  the  landlord  shall  not  afterwards  turn  him  out  of  possession,  and  say 
that  it  was  not  a  present  demise ;  for  the  permitting  the  party  to  enter  is* 
strong  evidence  to  show  that  the  landlord  intended  to  give  a  present 


(a)  On  pent  le  definir  un  contrat  parlequel  Ton 
dec  contractans  s'oblige  de  faire  jouir  on  user 
1'autre  d'one  chose  pendant  le  temps  convenu  et 
moyennant  an  certain  prix  que  l'autre  de  son  cote* 
sobliffe  de  lnl  payer.  Pothitr.  Contrat  de  Louage, 
part  1,  eh.  1. 

(©)  Diet  del* Acad.  Encyclopedic  du  Droit, title, 
Bail. 

(e)  Rex  t.  Fillongley,  Cald.  569.  Rex  v.  Cot- 
Um  Boss.  &  By.  498.  Rex  v.  Jobling,  ib. 
525. 

(<f)  Post,  393,  ch.  11,  s.  3.     Doe  v.  Dcrry,  9 


0.  &  P.  494.     Hunt  t.  Colson,  3  M.  &  Sc.  790. 
Bertie  t.  Beaumont,  16  East.  83. 

(e)  Ante,  pp.  36,  87.  But  an  oral  agreement  for 
a  lease  will  sometimes  be  enforced  in  the  Court  of 
Chancery.  Ante,  p.  186. 

(/)  Ante,  p.  35.  Burton  r.  Reevel,  16  M.  & 
W.  307 ;  16  Law  J..  Ezch.  85,  s.  c 

(g)  Tindal,  C.  J.,  5  Sc.  580,  Curling  v.  Mitlt, 
7  Sc.  N.  B.  725.  Gore  v.  Lloyd*  12  M.  &  W. 
479.  Alderman  v.  Neaie,  4  M.  &  W.  720. 
Doe  v.  Morgan,  14  Law  J.  C.  P.  5. 
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interest.     But  where  the  words  themselves  do  not  necessarily  imply  it, 
and  where  possession  is  not  given  and  there  is  no  other  act  to  manifest 
such  an  intention,  then  it  is  merely  an  executory  contract"  (A)     An  agree- 
ment may  operate  as  an  actual  demise  and  convey  a  present  interest  in 
the  land,  although  there  may  be  an  express  stipulation  in  the  agreement 
for  the  future  execution  of  a  lease,  (i)     No  precise  words  or  technical  form 
of  language  are  requisite  to  constitute  a  present  demise.    An  estate  or 
term  of  years  in  the  land  may  be  created  and  vested  in  a  third  party,  by 
giving  him  a  license  to  enjoy  a  house,  or  making  an  agreement  with  him 
that  he  "  shall  reside  "  therein,  provided  some  certain  rent  or  specified 
service  is  reserved,  or  something  is  given  as  the  consideration  for  the  con- 
tract, (k)     "  If  there  are  any  words  showing  a  present  intention  that  one  is 
to  give  and  the  other  to  have  possession  for  a  determinate  term,  a  tenancy 
is  created,"  (/)  and  this  intention  may  be  manifested  by  expressions  con- 
tained in  a  series  of  letters,  as  well  as  by  the  formal  words  of  a  single 
instrument  ;(m)  also  by  the  nature  and  extent  of  the  lessor's  interest  in 
the  land,  the  things  done  and  to  be  done  by  virtue  of  the  contract,  and 
the  peculiar  circumstances  of  each  case.     And,  on  the  other  hand,  al- 
though there  be  precise  and  formal  words  of  present  demise,  yet  if  yon 
collect  from  the  face  of  the  entire  contract  a  contrary  intention,  the  in* 
strument  shall  be  considered  only  an  agreement  for  a  future  lease,  and 
shall  not  operate  as  a  present  demise,  (n)  Where  the  plaintiff  and  defendant 
signed  an  agreement  in  the  following  form,  "  Proposals  for  letting  M.  & 
G.  farms.     Term  12  years,  determinable,  &c.    Bent  172/.  10*.,  reserved 
quarterly.     To  farm  the  arable  land  upon  the  four-course  system,  &c 
All  other  covenants  and  provisoes  contained  in  a  copy  of  a  lease,  Ac. 
Agreed  to  the  above  rent  provided  the  house  buildings,  &c,  are  pot  into 
good  repair  upon  a  plan  to  be  determined  upon  within  one  month,"  it  was 
held  that  this  was  an  agreement  for  a  lease  and  not  a  present  demise, 
because  it  was  to  take  effect  only  upon  the  performance  of  a  condition, 
and  the  commencement  of  the  tenancy  was  not  fixed.  (0) 

It  is  a  rule  of  law,  that  whatever  words  are  sufficient  to  explain  the 
intent  of  the  parties,  that  the  one  shall  divest  himself  of  die  possession 


(A)  Lord  Kenyon,  C.  J.,  and  A  shunt,  J.,  Doe 
y.  Ashburner,  5  T.  B.  167,  168.  Perring  v. 
Brook,  7  C.  &  F.  862.  BickneU  v.  Hood,  5  M. 
&  W.  104,  108.  Brashier  t.  Jackson,  6  M.  & 
W.  649.  Doe  t.  Powell,  7  M.&Qr.  989.  Doe 
t.  Foster,  3  C.  B.  215 ;  15  Law  J.,  C.  F.  268,  a. 
c.    Lovelock  v.  FranHyn,  8  Q.  B.  871. 

(%)  Doe  t.  Rise,  1  M.  &  Sc.  259 ;  8  Bing.  178, 
i.e.  Poole y.  Bentley,  12  East,  168.  Woman 
v.  Faithful,  5  B.  &  Ad.  1042;  8  N.  fie  M.  187, 
a.c.  Alderman  v.  Neate,  4  M.  &  W.  720. 
Pinero  v.  Judson,  8  M.  &  P.  504 ;  6  Bing.  206, 
s.  c.  Wilson  v.  Chisholm,  4  C.  &  P.  474.  Parke, 
B.,  Chapman  ▼.  Towner,  6  M.  &  W.  108. 


(k)  Co.  Life,  45  b.;  Bac  Ab.  (Leu*  K.) 
Yates,  J.,  Right  r.  Proctor,  4  Burr.  2209. 

(0  Parke,  B.,  BichneUr.  Hood,  5M.&W. 
108.    TorfeY.  Dotty,  15  M.&W.  601. 

(m)  Chapman  t.  Bluck,  5  Scott,  581;  4 
Bing.  N.  S.  187,  s.  c  JonesY.Reynold^l^K 
506.  ^^ 

(n)  Morgan  r.  BisseU,  8  Taunt.  72.  Sammri 
t.  HatweU,  6  Ad.  &  B.  278;  1  N.  &  F.411,i.c 
Rawson  v.  Eicke,  7  Ad.  &  E.  451;  2  N.  &  P. 
428,  i.  c.  Dunk  v.  Hunter.  5  B.  &  Ala. 
11  M.  fit  W.  407;  4Q.  B.867. 

(o)  Doe  v.  Clarke,  7  Q.  B.  211. 
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and  profits  of  the  land,  and  the  other  come  into  them  for  such  a  determi- 
nate time,  for  a  certain  hire  or  rent,  such  words,  whether  they  ran  in  the 
form  of  a  license  covenant  or  agreement,  are  of  themselves  sufficient,  and 
will  in  construction  of  law  amount  to  a  lease  for  years,  as  effectually  as  if 
the  most  proper  and  pertinent  words  had  been  made  use  of  for  that  pur- 
pose."^) a  Whatsoever  words  will  amount  to  a  grant,  will  amount  to  a 
lease.  And  therefore  a  lease  may  be  made  by  the  word  give,  betake,  or 
the  like.  The  word  locavit  also  is  a  good  word.  And  if  A.  do  but  grant 
and  covenant  with  B.,  that  B.  shall  enjoy  such  a  piece  of  land  for  twenty 
years,  this  is  a  good  lease  for  twenty  years." (q)  But  there  must  be  always 
some  certain  and  determinate  period  of  holding,  established  either  by 
custom  or  by  the  contract  of  the  parties.(r)  "  And,  therefore,  if  A.  bar- 
gain and  sell  his  land  to  B.  on  condition  to  re-enter  if  he  pay  him  100/., 
and  B.  doth  covenant  with  A.  that  he  will  not  take  the  profits  until  default 
of  payment ;  in  this  case,  howbeit,  this  may  be  a  good  covenant,  yet  it  is 
no  good  lease  from  B.  to  A."(«) 

Lease  fy  estoppel. — We  have  already  seen  that  no  man  is  permitted  to 
allege  or  prove  anything  in  contradiction  or  contravention  of  his  own 
deed.  When,  therefore,  a  man  grants  a  lease  under  seal  he  is  not  per- 
mitted to  avoid  his  own  grant  by  proving  that  he  had  no  interest  in  the 
demised  premises,  unless  he  is  a  trustee  for  the  public,  deriving  his  autho- 
rity from  an  act  of  parliament,  (t)  As  between  him  and  his  lessee  the 
lease  operates  by  way  of  estoppel.  "  And  if  one  makes  a  lease  for  years 
by  indenture  of  lands,  wherein  he  hath  nothing  at  the  time  of  such  lease 
made,  and  after  purchases'  those  very  lands,  this  shall  make  good  and  un- 
avoidable his  lease,  as  well  as  if  he  had  been  in  the  actual  possession  and 
seisin  thereof  at  the  time  of  such  lease  made ;  because  he  having  by  in- 
denture expressly  demised  those  lands  is  by  his  own  act  estopped,  and 
concluded  to  say  he  did  not  demise  them ;  and  if  he  cannot  aver  that  he 
did  not  demise  them,  then  there  is  nothing  to  take  off  or  impeach  the 
validity  of  the  indenture,  which  expressly  affirms  that  he  did  demise  them, 
and  consequently  the  lessee  may  take  advantage  thereof  whenever  the 
lessor  comes  to  such  an  estate  in  those  lands  as  is  capable  to  sustain  and 
support  that  lease."  (u)  And  when  the  estoppel  becomes  good  in  point  of 
interest,  the  heir  of  the  lessor,  and  all  persons  claiming  under  the  lessor 
by  assignment  or  otherwise,  are  bound  by  the  estoppel,  (a:)  If,  however, 
it  appears,  by  the  recitals  of  the  lease,  that  the  lessor  had  no  interest  in 

(p)  fee.  Abr.  Leases,  (K.)    Ante,  163,  161.  (0  FairtitU  v.  Gilbert,  2T.B.  169.    Doe  v. 

Mayor,  Ac  pf  Cbtchetter  t.  Brooke,  15  Law  J.,  v.  Thompson,  11  Jar.  1007. 

0.  ( Q.  B.)  178.  («)  Bac.  Abr.  Lease,  (0.) 

(?)  Ship.  Touch,  eh.   14,  272.      Bfo.  Abr.  (x)  Trevivan  r.  Lawrence,!  Balk.  276.     Good- 

(Lowe),  pf.  60.  title  v.  Morse,  3T.fi.  871.    Sturgeon  v.  Wing- 

ir)  Hoigh  V.  Joggar,  16  M.  &  W.  540.  jWd,   15  Law  J.,  Bzch.  214  ;    2  Wins.  Saunt. 

(#)  Shep.  Touch.,  by  Preston,  272.     Doe  v.  418.  a.      Webb  v.  Austin,  8  8c.  N.  R.  444.   Post, 

Day,  2  Q.  B.  154.     Ante,  p.  344.  covenants  running  with  the  land. 
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the  land,  or  that  he  had  only  an  equitable  interest  at  the  time  of  the 
demise,  there  will  be  no  estoppel,  (y)  The  lessee  is  also  in  like  manner 
estopped  from  denying  the  lessor's  title  to  grant  the  lease,  and  setting  up 
such  want  of  title  as  an  answer  to  an  action  for  the  rent ;  but  he  may 
show  that  the  lessor's  title  has  expired  ;(z)  and  if  he  is  evicted  and 
deprived  of  the  use  and  enjoyment  of  the  demised  premises  by  some  per- 
son claiming  by  title  paramount,  the  eviction  is  pleadable  in  bar  to  the 
demand  of  the  rent     (Post,  Eviction.) 

Assignments  operating  as  leases. — We  have  already  seen  that  assign- 
ments of  leases  for  terms  of  years  in  lands,  not  being  copyhold  lands, 
exceeding  three  years  in  duration,  are  void  unless  made  by  deed, (a)  but 
a  parol  transfer  of  the  whole  of  a  lessee's  interest  may  operate  as  a  lease, 
if  the  interest  so  transferred  does  not  exceed  three  years  in  duration ;  and 
although  a  lessor  cannot,  after  be  has  transferred  his  whole  interest,  dis- 
train for  rent  in  arrear,  as  he  has  no  reversion  left  in  him,  yet  he  may 
maintain  an  action  for  use  and  occupation. (6) 

Authentication  of  the  contract. — Leases  for  life. — Formerly  an  estate 
of  freehold  could  not  be  granted  to  commence  in  futuro :  therefore,  if  a 
lease  for  life,  which  is  a  freehold  estate,  was  granted  to  commence  from  a 
day  after  the  date  of  the  lease,  it  was  void,  unless,  after  the  day  on  which 
the  lease  was  to  take  effect,  the  lessor  himself  in  person  did  make  livery 
of  seisin,  secundum  formam  chart w.(c)  Now,  however,  it  has  been 
enacted,  (8  &  9  Vict  c.  106,  s.  2,)  that  "  from  and  after  the  first  of  October, 
1845,  all  corporeal  tenements  and  hereditaments  shall,  as  regards  the 
conveyance  of  the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant 
as  well  as  in  livery?  No  estate  of  freehold  in  lands,  tenements,  or 
hereditaments,  can  now  be  created  by  livery  of  seisin  only,  as  we  have 
previously  seen.  The  lease  or  grant  must  be  put  into  writing;  and  be 
sealed  and  delivered  as  a  deed.  All  leases  for  terms  of  years,  exceeding 
three  years  in  duration,  must  be  made  by  deed ;  but  a  lease  for  three 
years,  or  any  less  time,  may  be  created  by  parol  contract  (d)  A  contract, 
however,  for  the  letting  and  hiring  of  realty,  for  a  year  or  any  less  period, 
with  its  accompanying  duties  and  responsibilities,  may  be  created  by  im- 
plication of  law  from  the  relative  situations  and  circumstances  of  the 
parties,  and  the  silent  language  of  their  conduct  and  actions,  as  well  as  by 


(y)  Hermitage  r.  Tonkins,  1  Lord  Baym.  729. 
Pargeter  v.  Harrit,  15  Law  J.,  (Q.  B.)  117. 

(/)  BayUy  v.  Bradley,  16  Law  J.,  C.  P.  206. 
Neave  v.  Most,  8  Moore,  389  ;  1  Bing.  360,  s.  c 
Doe  v.  Skirrow,  7  Ad.  &  B.  157.  Downs  t. 
Cooper,  2  Q.  B.  263. 

(a)  Ante,  p.  35.  Sleddon  v.  Cruikthank,  16 
LawJ.,  Bxch.62. 

{b)  Pollock  v.  Stacey,  16  Law  J.,  Q.  B.  132; 

post,  USX  AKD  OCCUPATION. 

(c)  Shep.  Touch.  272,  219.    Freeman  v.  West, 


2WUb.  165.    Pughy.Dvhi  of  Leeds,  Oowp.  714, 
725. 

(d)  Ante,  pp.  224,  225.  In  Holland,  and  most 
parts  of  the  continent,  leases  of  farms  are  required 
to  be  authenticated  by  some  written  instrument 
"  Apud  nos  locatio  agrorum  non  procedit  sine  in- 
terventu  instrument!  aut  publici  ant  prnrati,  nee 
absque  instrumento  locationis  ullo  coIodo  jus  est 
agro  conducto  frui.  Vin.  Com.  Lib*  3,  tit.  85, 
758. 
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express  words  and  stipulations.  Whenever  the  house  or  land  of  one  man 
has  been  occupied  and  used  by  another,  the  primd  facte  presumption  is, 
that  the  use  and  occupation  are  to  be  paid  for,  and  the  landlord  is  entitled 
to  maintain  an  action  to  recover  a  reasonable  hire  and  reward  for  the  use 
of  the  land,  unless  the  tenant  can  show  that  he  entered  into  possession  of 
the  property  under  circumstances  fairly  leading  to  an  opposite  conclusion. 
A  landlord,  on  the  other  hand,  who  has  permitted  a  tenant  to  occupy  pro- 
perty, and  has  received  rent  from  the  latter  for  such  use  and  occupation, 
will  be  bound  by  his  own  acts,  and  cannot  afterwards  treat  such  tenant  as 
a  trespasser  and  turn  him  out  of  possession  without  a  proper  notice  to  quit. 
But  if  the  tenant  is  a  pauper,  who  has  been  provided  with  a  dwelling- 
house  by  the  parish,  or  an  old  servant,  who  has  been  accommodated  with 
a  cottage  and  garden  by  his  master,  or  the  son  or  other  near  relation  of 
the  owner,  the  possession  and  occupation  do  not  raise  a  presumption  of  a 
contract  of  letting  and  hiring  between  the  parties.  The  transaction 
amounts  only  to  a  commodatum,  or  gratuitous  loan  of  the  property  for 
use.  The  possession  of  the  tenant  is  the  possession  of  the  landlord  or 
owner,  and  the  tenant  may  at  any  time  be  removed  at  the  will  and  plea- 
sure of  the  latter,  (e) 

Ascertainment  and  identification  of  the  subject  matter  of  the  demise.— 
The  parties  to  a  lease  are  not  estopped  by  the  description  of  the  demised 
premises  contained  in  the  deed  from  proving  by  parol  evidence  what  was, 
and  what  was  not,  parcel  of  the  demise,  and  intended  to  pass  to  the  lessee 
by  the  deed.  (f)  If  a  general  and  comprehensive  term  and  description 
be  used  in  a  lease,  all  the  things  usually  comprehended  under  such 
general  term  and  description  will  pass  to  the  lessee,  unless  the  surround- 
ing circumstances,  and  the  relative  situations  and  interests  of  the  con- 
tracting parties  plainly  show  that  such  could  not  have  been  their  intention. 
By  parol  evidence  of  extrinsic  circumstances,  a  general  and  comprehen- 
sive term  may  be  controlled  and  restricted  so  as  to  pass  much  less  than  is 
ordinarily  comprised  under  the  common  legal  acceptation  of  the  term,  and 
on  the  other  hand  a  particular  and  limited  term  and  description  may  be 
extended  and  enlarged  so  as  to  comprehend  and  include  much  more  than 
it  generally  comprises,  in  order  to  effectuate  the  plain  and  obvious  mean- 
ing of  the  parties.  A  lessor  demised  a  messuage  and  piece  of  ground 
with  the  appurtenances  to  the  defendant,  and  the  latter,  after  he  had  taken 
possession,  laid  claim  to  a  cellar  under  the  messuage,  on  the  ground  that 
it  had  passed  to  him  under  the  general  description  contained  in  his  lease, 
and  it  was  held  that  the  lessor  might  show,  through  the  medium  of  parol 
evidence,  that  at  the  time  of  the  demise,  and  previous  thereto,  the  cellar 

(«)  Bertie  T.Beaumont,  16  East,  33.     Hunt  v.         (/)  Skipwiih  v.  Orten,  1  Str.  610;  8  Mod. 
CoUon,  3  M.  &  Sc  791.    Doe  r.  Stanton,  2  B.  &      311,  s.  c. 
Aid.  373. 
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had  been  severed  from  the  messuage,  and  used  ad  a  wine-cellar  by  a  wine 
merchant  under  a  separate  and  distinct  lease,  at  a  separate  rent,  which 
was  known  to  the  defendant  at  the  time  of  his  acceptance  of  the  lease,  and 
therefore  that  it  could  not  have  been  the  intention  of  the  parties  that  the 
cellar  so  occupied  by  a  third  party  should  pass  to  him  under  the  general 
description  of  the  messuage  and  ground  thereunto  adjoining,  (g)  Under 
the  word  "  cottage  or  house,"  on  the  other  hand,  land  may  pass  if  it  em 
be  shown  that  the  land  has  for  a  length  of  time  been  used  and  occupied 
with  the  cottage  or  house  at  one  entire  rent,  and  has  been  commonly 
reputed  to  be  part  and  parcel  thereof.  "  Being  found  to  be  all  one,  it 
passeth  well  by  the  lease."  (h)  Divers  things  that  by  continual  enjoyment 
with  the  principal  thing  demised,  have  by  common  reputation  been  deemed 
to  belong  to  it,  may  well  pass  as  part  and  parcel  of  the  principal  thing 
demised,  if  extrinsic  circumstances  show  that  such  must  have  been  the 
intention  of  the  parties.  If  the  subject  matter  of  the  demise  has  acquired 
a  name  by  reputation,  it  may  pass  by  such  acquired  name  as  well  as  bj 
any  other.  "  If  a  manor  or  farm  be  commonly  called  by  the  n*ihe  of  a 
messuage,  then  by  the  grant  of  a  messuage  the  whole  manor  or  farm  may 
pass  .  .  .  and  where  land,  meadow,  and  pasture  belonging  to  farm 
buildings,  are  called  altogether  by  the  name  of  a  grange,  there  perhaps 
by  this  word  the  whole  may  pass."(t) 

If  the  principal  description  of  the  subject-matter  of  the  demise  is  suffi- 
cient, with  the  aid  of  parol  evidence  of  extrinsic  circumstances,  to  enable 
us  to  apply  the  description  with  certaiiity,  the  demise  is  valid,  although  the 
description  may  not  be  correct  in  all  its  details  and  minute  particulars. 
Thus  if  the  amount  of  rent  at  which  lands  are  let,  is  misrecited,  or  there 
is  a  mistake  in  quantity  or  in  the  names  of  the  occupiers,  the  lease  is  good, 
if  the  description  is  otherwise  sufficient,  and  can  be  applied  with  certainty 
so  as  to  establish  the  identity  of  the  subject-matter  of  the  demise,  (k)  for 
in  all  cases  "  where  there  is  a  sufficient  description  to  ascertain  the  thing 
demised,  a  part  of  the  description  which  is  inaccurate  may  be  rejected." (/). 

When  a  man  grants  a  thing  to  be  used  for  hire,  he  grants  it  with  all  nieh 
appurtenances  and  accompaniments  as  properly  belong  to  it,  and  are 
necessary  to  enable  the  hirer  to  have  that  use  and  enjoyment  of  the  thing 
demised  for  which  the  hire  is  agreed  to  be  paid.  "  When  any  thing  is 
granted,  all  the  means  to  attain  to  it  and  all  the  fruits  and  effects  of  it  are 
granted  also,  and  shall  pass  inclusive,  together  with  the  thing  by  the  grant 

(g)  Doe  t.  Burt,  1  T.  E.  703,704.    Bryan  t.  (*)  Sot.  114,  Blague  t.  Gold,  8  Oro.  47S;  S 

Wetherhead,  8  do.  18.     Kmkd*  v.  White,  2  Cro.  84.    Pbwd.  191,  Wmdkam  v.  Wi*V»*, 

Stark.  508.  Dyer,  876,  b.;  Bac.  Tr.  102,  105.     Ooodtidii. 

(A)  Oennimgs  r.  Lake,  3  Cro.  169;  Anderson,  Southern,  1  M.  &  8.  801.    Doe  v.  QaUovay,& 


J.,  1  Oro,  16;  Lee,  C.J. ,  Palm,  *76.    Ongley  v.      B.  &  Ad.  40;  2  N.  A  M.  241,  fcc.     Vmi.C* 
Chambers,  1  Bing.  496—499.  tell,  6  M.  &  W.  284,  269. 

(t)  Shop.  Touch.  03,  94.  (/)  Tindal,  C.  J.,  1  M.  &  Sc.  351. 
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of  the  thing  itself,  without  the  words  cum  pertinentiis,  or  any  such  like 
words  cuicunque  aliquid  oonceditur,  conceditur  etiam  et  id  sine  quo  res 
ipsa  non  potuit,  as  by  the  grant  of  a  ground  is  granted  a  way  to  it,  (i.  e. 
if  a  man  grants  a  piece  of  ground  in  the  middle  of  his  own  property,  he  at 
the  same  time  impliedly  grants  a  way  to  come  at  it,  and  the  grantee  may 
cross  the  grantor's  land  for  that  purpose  without  trespass.)  (m)  By  the 
grant  of  mines  is  granted  power  to  dig  them ;  by  the  grant  of  fish  in  a 
pond  is  granted  power  to  come  upon  the  banks  and  fish  for  them ;  by  the 
grant  of  mills,  the  waters,  floodgates,  and  the  like,  that  are  of  necessary 
use  to  the  mills,  do  pass ;  and  by  the  grant  of  a  house  the  estovers  appen- 
dant thereunto  will  pass.  The  incident  necessary  appendant  and  regardant 
shall,  in  most  cases,  pass  by  the  grant  of  the  principal,  but  not  e  converso, 
for  the  principal  doth  not  pass  by  the  grant  of  the  incident,  accessorium 
non  ducit  sed  sequitur  suum  principale.  .  .  .  •  And  that  which  is  parcel  or 
of  the  essence  of  a  thing,  albeit  at  the  time  of  the  grant  it  be  actually 
severed  from  it,  doth  pass  by  the  grant  of  the  thing  itself."(n) 

But  a  grant  of  realty  to  be  used  and  enjoyed  by  the  grantee  for  a  term 
for  rent  or  hire,  transfers  to  the  latter  a  right  only,  as  we  shall  presently 
see,  to  use  the  subject-matter  of  the  demise  in  the  way  that  it  had  been 
previously  used  and  enjoyed.  Many  things,  therefore,  which  pass  by  a 
grant  in  fee,  (ante,  pp.  226 — 229,)  so  as  to  give  the  grantee  an  absolute 
dominion  over  them,  do  not  pass  by  a  lease  so  as  to  give  the  lessee  a  right 
to  use  and  enjoy  them  as  part  of  the  proceeds  and  profits  of  the  subject- 
matter  of  the  demise.  The  lessee,  for  example,  has  a  right  only  to  the 
casual  profits  of  trees ;  he  has  no  right  to  cut  them  down  and  sever  them 
from  the  freehold  and  inheritance.  He  has  a  right  to  the  profits  of  mines 
and  quarries  opened  at  the  time  of  the  demise,  but  has  no  right  to  open 
fresh  mines  and  quarries  where  none  before  existed. 

Of  the  commencement  and  duration  of  the  term. — Leases  for  lives,  as 
well  as  leases  for  terms  of  tears,  may  now  be  made  to  commence  from  a 
day  that  is  passed,  or  from  a  day  to  come,  as  well  as  from  the  day  of  the 
making  of  the  lease,  (o)  If  the  lease  is  limited  to  commence  "  from  the 
date,19  or  "  from  the  day  of  the  date,"  the  words  are  either  inclusive  or  ex- 
clusive, according  to  the  context  and  subject-matter  of  the  written  instru- 
ment, and  the  apparent  intention  of  the  contracting  parties,  (p)  A  lease 
*  from  the  day  of  the  date,"  and  u  from  henceforth,"  is  the  same  thing ;  if, 
therefore,  a  lease  be  dated  the  first  of  December  and  be  granted  to  com- 
mence "  from  henceforth,"  and  be  sealed  and  delivered  on  the  twelfth  of 
December,  the  lease  commences  in  contemplation  of  law  from  the  first  of 

(m)  Shep.  Touch.  89.    See  Morris  v.  Edging-  («)  11  Co.  60  a,    Pothier,  Lovaob,  No.  54. 

too.  8  Taunt.  31.    Kooystr*  t.  Lueat,  6  B.&  Shep.  Touch.  89,90. 

AM.  884.    Harding  v.  Wilson,  8  D.  &  s%  290 ;  lo)  Ante,  pp.  224,  225. 

2  B.  &  C.  96L     Witmm,  ▼.  Bagskaw,  5M.&R.  (  p)  Pugh  v.  Leeds,  Cowp.  714. 
461,  oa  to  grants  of  rights  of  way. 
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December,  (q)  And  where  two  periods  are  mentioned  from  which  the 
term  is  to  commence,  the  legal  construction  is  that  it  shall  begin  from  the 
first  of  the  two,  provided  the  extrinsic  circumstances  are  not  hostile  to  such 
a  construction,  (r)  If  the  lease  is  made  to  commence  from  a  day  that  is 
past,  the  lease  takes  effect  in  point  of  computation  from  that  day,  bat  in 
point  of  interest  from  the  day  of  the  delivery.  (0)  If  no  time  is  mentioned 
for  the  commencement  of  the  lease,  or  if  the  date  is  an  impossible  date, 
the  term  will  be  deemed  to  begin  from  the  day  of  the  delivery  of  the  deed, 
or  of  the  making  of  the  demise,  if  extrinsic  circumstances  do  not  rebut 
such  a  presumption,  (t)  If  upon  the  face  of  the  written  instrument  the 
time  of  the  commencement  of  the  term  is  uncertain,  and  cannot  be  ascer- 
tained and  determined  by  the  aid  of  parol  evidence  of  extrinsic  circum- 
stances, the  lease  is  void,  (u)  The  commencement  of  the  term  is  neces- 
sarily controlled  and  regulated  by  extrinsic  circumstances  (such  as  the 
occupied  or  unoccupied  state  of  the  demised  premises,  the  surrender  or 
determination  of  previous  leases,  and  the  period  of  the  termination  of  an 
existing  tenancy,)  as  well  as  by  the  express  terms  and  language  of  the 
deed,  (x)  A  lease  was  dated  25th  March,  1783,  and  the  term  was  granted 
to  commence  "  from  the  25th  March  now  last  past ;"  it  was  proved  that 
the  deed  was  not  executed  until  some  time  after  the  day  on  which  it  was 
dated,  and  it  was  held  that  the  term  commenced  on  the  25th  of  March, 
1783,  and  not  on  the  25th  of  March,  1782.  (y) 

Duration  of  terms  of  years. — We  have  already  seen  that  all  leases  for 
terms  of  years  exceeding  three  years  in  duration,  in  lands,  tenements, 
and  hereditaments  are  void,  unless  created  by  deed,  (ante,  p.  35).  If  the 
land  is  demised  "  for  a  year,  and  so  on  from  year  to  year,"  or  "  for  a 
year  and  afterwards  from  year  to  year,"  this  is  a  lease  for  two  years  certain 
at  least,  (z).  But  if  the  demise  be  from  year  to  year,  so  long  as  both 
parties  please,  it  is  a  lease  only  for  a  year,  and  is  determinable  at  the  end 
of  the  first  as  well  as  of  any  subsequent  year  (a).  If  the  demise  be  for 
one  year  certain,  and  six  months9  notice  afterwards,  the  lease  is  only  a  lease 
for  a  year,  (b)  If  the  land  is  expressed  to  be  demised  for  years  generally, 
the  lease  is  likewise  said  to  be  good  for  two  years  at  the  least  (c)  A 
house  and  land  were  demised  for  the  term  of  six  months,  and  so  on  from 
six  months  to  six  months,  until  one  of  the  parties  should  give  the  other 
six  calendar  months9  notice  of  his  intention  to  determine  the  tenancy,  and 

(q)  LUwlynv.  WiUiams,  Cro.  Jac  258.  (?)  Steele  v.  Mart,  6D.&R.892;  4B.&C. 

(r)  Dyer,  312.  b.     White  ▼.  Nicholson,  4  M.  272,  s.  c. 

&  Or.  95.  O)  Bac.  Abr.  Lease*  (L.)  838.  Den*r.  Cart- 
is)  Moore v.Musgrav€,HobA&,2 too.  Abr.704.  right,  4  East,  29.  Doe  ▼.  Ore**,  9  A<L&& 
(0  Styles  ▼.  Wardle,  4  B.  &  C.  908;  7  D.  &  658  i   1   P.  A  D.  454.     Ltgg  ▼.  Strudwiet,  i 

B.  507.    Bighorn  v.  Codes,  4  Leon.  144,  Co.  Lit.  Salk.  414 ;  18  Hen.  8, 15.  (B.) 

46,  b.  (a)  Doe  ▼.  Smaridge,  7  Q.  B.  957. 

(h)  Anon.  IMod.  180.    Enys  v.  DonnUhorne,  (b)  Thompson  ».  Maberiy,  2  Gamp.  573. 

2  Bur.  1 195,  1 197.    Ante,  pp.  344,  345.  (c)  Bro.  Abr.  Lease,  13  ;  6  Co.  35,  36. 
(x)  Post,  eh.  J  9. 
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it  was  held  that  this  was  a  lease  for  a  year  at  the  least,  (d)  If  a  lease  be 
granted  for  seven,  fourteen,  or  twenty-one  years,  and  the  lessee  enters  and 
takes  possession  of  the  demised  premises,  the  legal  construction  of  the 
lease  is,  that  the  lessee  is  entitled  at  his  option  to  take  that  term  which  is 
most  beneficial  to  himself.  The  lessee  therefore  has  the  option,  at  the 
expiration  of  the  first  seven  years,  of  continuing  the  lease  on  for  another 
seven  years,  and  after  that  term  has  expired,  for  the  full  period  of  twenty- 
one  years  if  he  chooses  so  to  do,  (e)  the  courts  leaning  in  favour  of  that 
construction  which  is  the  most  favourable  to  the  lessee. 

A  lease  was  granted  for  twenty-one  years,  with  a  covenant  by  the  lessor 
that  the  lessee  should  have  the  demised  premises  for  twenty-one  years 
more  after  the  expiration  of  the  said  term,  and  so  from  twenty -one  years 
to  twenty-one  years  until  ninety-nine  years  thence  next  ensuing  should  be 
complete  and  ended,  and  it  was  held  that  the  lease  ought  to  be  construed 
most  strongly  against  the  grantor,  and  therefore  that  the  first  twenty-one 
years  should  not  be  included  in  the  ninety-nine  years,  and  consequently 
that  there  were  two  distinct  leases,  viz.,  one  for  twenty-one  years  and 
another  for  ninety-nine  years,  to  take  effect  (at  the  option  of  the  lessee) 
after  the  determination  of  the  first.  (/)     The  authority  of  this  case  may, 
however,  be  doubted.     A  lease  was  granted  for  three  years,  and  so  on 
from  three  years  to  three  years  until  ten  years  was  expired,  and  it  was 
held  that  this  was  a  lease  but  for  nine  years,  and  that  the  odd  year  should 
be  rejected,  (g)     A  landlord  agreed  to  let,  and  a  tenant  agreed  to  take,  a 
messuage,  &c.  at  40/.  per  annum,  clear  rent,  to  be  paid  quarterly,  and  the 
lessor  agreed  not  to  raise  the  rent  nor  turn  the  tenant  out  of  possession  so 
long  as  the  rent  was  duly  paid  quarterly,  and  it  was  held  that  this  operated 
as  an  agreement  for  a  tenancy  from  year  to  year.     If  it  was  intended  to 
have  any  longer  duration  it  must  be  construed  as  a  lease  for  life,  and 
would  then  be  void  as  not  being  creatable  by  parol.  (A) 

If  in  a  lease  under  seal  the  lessor  covenants  not  to  raise  the  rent  nor 
turn  out  the  tenant,  so  long  as  the  rent  is  duly  paid,  this  is  a  lease  for 
life.  (Ante,  pp.  224,  225.)  If  the  undertaking  is  contained  in  a  lease  not 
under  seal,  it  operates  only  as  a  simple  contract  or  agreement,  for  a  breach 
of  which  the  tenant  may  recover  damages  by  way  of  action  from  the  lessor, 
but  it  does  not  prevent  the  latter  from  ejecting  the  tenant  after  the  ordinary 
notice  to  quit(i')  If  the  full  extent  and  duration  of  the  term  are  uncertain, 
but  there  is  a  certainty  for  some  specific  portion  of  time,  the  lease  will  be 


<<*)  The  Queen  ▼.  Chavton,  1  Q.  B.  247 ;  4  P.  (/)  Manchetter  College  v.  Trafford,  2  Show. 

&  D.  626.  82 ;  2  Lev.  242,  i.  c. 

(«)  Dann  ▼.  Spurrier.  3  B.  &  P.  404.    Price  tg)  Bac.  Abr.  (Leases,  L.   3)  p.  883 ;  1  Roll. 

▼.  Dyer,  17  Ves.  jun.  866.    Doe  ▼.  Dixon,  9  Bait,  Abr.  850  ;  A.  pi.  2. 

16-    Ooodrigkl  v.  Richardson,  8  T.  R.  462.  Fer-  (A)  Doe  v.  Browne,  8  Bast,  166. 

ffuton  v.  Cornish,  2  Bur.  1032.  (t)  lb. 
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good  for  such  term  or  portion  of  time,  and  void  as  ta  the  residue.(i)  If 
no  time  at  all  is  mentioned  for  the  duration  of  the  term,  and  there  has  been 
no  entry  upon  the  land  nor  payment  of  rent,  there  is  no  lease  at  all ;  but 
if  the  lessee  has  actually  entered  and  taken  possession,  the  duration  of  the 
term  of  hiring  will  be  regulated  by  the  nature  of  the  subject-matter  of  die 
demise,  the  times  limited  for  the  payment  of  the  rent,  and  the  custom  of 
the  country  where  the  property  is  situate. 

Leases  from  year  to  year. — In  the  case  of  a  general  demise  of  farms  or 
lands,  no  term  or  time  of  holding  being  mentioned,  the  presumption  is 
by  custom  in  favour  of  a  yearly  hiring  (k)  in  the  absence  of  an  express 
limitation  of  the  term,  as  the  harvest  is  gathered  but  once  a  year,  and  the 
enjoyment  of  the  produce  is  reasonably  presumed  to  have  been  the  con- 
sideration for  the  payment  of  the  rent  If  a  corn-field  or  an  orchard  be 
demised  at  a  customary  and  ordinary  rent,  the  hiring  will  be  deemed  to  be 
for  a  year,  and  so  on  from  year  to  year,  in  order  that  the  tenant  may  reap 
the  harvest  and  gather  the  fruits  and  produce  of  the  soil  when  they  come 
to  perfection,  as  the  rent  is  reasonably  presumed  to  be  paid  for  the  enjoy- 
ment thereof,  and  not  for  the  barren  occupation  of  the  land  itself.  "If 
the  produce  of  the  demised  lands  requires  two  years  to  come  to  perfection, 
as  if  it  be  liquorice,  madder,  &o.,  a  general  holding  will,  it  seems,  enure  as 
a  tenancy  from  two  yeans  to  two  years,  and  cannot  be  determined  by  a 
notice  to  quit  at  the  end  of  the  first  or  the  third  year."(/)  The  same  role 
prevails  in  the  French  law.  "If  the  parties,99  observes  Pothier,  "have 
omitted  to  express  the  duration  of  the  term,  the  lease  will  nevertheless  be 
valid.  If  it  is  a  demise  of  an  inheritance  of  which  the  fruits  are  gathered 
every  year,  such  as  a  meadow,  a  vineyard,  &c,  the  lease  is  deemed  to 
have  been  made  for  a  year.  When  it  is  a  lease  of  an  inheritance  of 
which  the  fruits  are  gathered  at  intervals  of  several  years,  the  lease  is 
deemed  to  continue  for  all  the  time  that  is  requisite  to  enable  the  tenant 
to  gather  in  the  fruits.  For  example,  if  after  having  fished  my  fish-pond, 
which  has  been  accustomed  to  be  fished  every  three  years,  I  grant  it  to 
farm  to  another  at  a  certain  price,  without  expressing  the  term  of  hiring,  I 
am  deemed  to  have  demised  it  for  the  term  of  three  years."  (m) 

If  an  intended  lessee  enters  into  possession  of  realty  under  an  agree- 
ment for  a  lease,  he  is  tenant  at  will  until  the  lease  is  made,  but  if  be 
remains  in  possession  for  a  lengthened  period,  and  pays  rent,  be  becomes 
tenant  from  year  to  year  until  the  lease  is  duly  executed  according  to  the 
agreement.  (»)     And  if  he  holds  over  after  the  expiration  of  the  term,  and 

(0  Gvynru  v.  MainHone,  3  0.  &  P.  302,304.  Smith,  1M&B.  137.    Hamtrton  ▼.  Stood,  5D- 

(k)  lSHen.8,  )5b.    Clayton  ▼.  Blakey,  8  T.  &R.206;  8  B.  &  C.  478,  s.  c.  Knight  v.  B**#, 

R.  3.    Doe  v.  Watts,  7  T.  R.  86.  11  Moore,  225 ;  3  Bing.  861.    Am  ▼-  Amty,  12 

(0  Adams  on  Eject  3rd  ed.  138.  Ad.  &  B.  476 ;  4  P.  &  D,  177,  fc  c    Ck&pm*** 

(m)  Poth.  Louaqb  partie,  1  ch.  2,  art  4,  28.  Towner,  6  M.  &  W.  100.    Dot  ▼.  PniUn,  3  St 

Mann  ▼.  Lovejoy,  R.  &  M.  355.     Doe  v.  276.  Brayihwaytcv.  Hitchcock,  10  M.  6l  W.  497. 
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the  landlord  receives  from  him  rent  which  has  accrued  due  subsequently 
to  the  expiration  of  the  lease,  he  becomes  a  tenant  from  year  to  year  upon 
the  terms  of  the  original  demise,  (o)  If  a  man  takes  possession  of  pre- 
mises under  an  invalid  lease  from  a  tenant  for  life,  and  the  remainderman 
accepts  rent,  or  does  any  act  recognizing  the  party  in  possession,  as  his 
tenant,  the  latter  forthwith  becomes  a  lessee  from  year  to  year. (p)  So  if  a 
man  enters  into  possession  as  an  intended  purchaser,  and  agrees  "  to  pay 
and  allow"  to  the  vendor  "  at  the  rate  of  100/.  per  annum  from  the  time 
of  taking  possession  of  the  premises  until  the  completion  of  the  purchase 
in  equal  half-yearly  payments,97  he  becomes  tenant  to  the  intended  vendor 
"  at  a  fixed  rent  of  100/.  per  annum,  payable  half-yearly."  (y)  A  demise 
by  a  tenant  from  year  to  year  to  another  also  to  hold  from  year  to  year,  is 
in  contemplation  of  law  a  demise  from  year  to  year  during  the  continuance 
of  the  original  demise  to  the  intermediate  landlord,  and  is  properly  so 
described  in  pleading,  (r) 

If  an  annual  rent  is  reserved,  the  holding  is  from  year  to  year,  although 
the  contract  of  demise  provides  that  the  tenant  shall  quit  at  a  quarter's 
notice.  Such  a  contract  differs  only  from  the  usual  letting  from  year  to 
year  in  the  agreement  by  the  parties  to  reduce  the  ordinary  six  months9 
notice  to  quit  to  three  months.  It  does  not  mean  that  the  tenant  shall  quit 
at  any  time  on  receiving  three  months9  notice  to  quit,  but  that  either 
party  shall  be  at  liberty  to  determine  the  tenancy  on  giving  notice  to  the 
other,  three  instead  of  six  months  before  the  expiration  of  the  current  year 
of  hiring.  But  if  it  is  expressly  agreed  that  the  tenant  is  always  to  be 
subject  to  quit  at  three  months9  notice  given  him  at  any  time,  and  the  rent 
is  payable  quarterly  or  monthly,  this  constitutes  a  quarterly  tenancy,  and 
the  Jessee  will  be  presumed  to  hold  from  three  months  to  three  months 
from  the  time  that  he  entered  as  tenant,  and  the  tenancy  therefore  may  be 
determined  by  a  three  months9  notice  to  quit  expiring  at  the  end  of  any 
quarter  from  the  time  of  his  entry,  (s)  It  is  entirely  repugnant  to  the 
notion  of  a  tenancy  from  year  to  year  that  the  option  of  determining  it 
should  rest  solely  with  the  tenant  If  by  the  terms  of  the  contract 
under  which  the  tenant  has  entered  into  possession,  the  lessor  is  not  to 
determine  the  lease  so  long  as  the  tenant  pays  the  rent  and  faithfully 
fulfils  his  part  of  the  contract,  the  lease  would  operate  as  an  estate  for 
life,  which  can  only  be  created,  as  we  have  before  seen,  by  deed,  and  could 
aot  enure  as  a  lease  from  year  to  year.     "  The  notion  of  a  tenancy  from 

(0)  Bishop  ▼.  Howard,  3  D.  &  R.  297 ;  2  B.  (?)  Tenteiden,  G.  J.    Saundert  v.  Mutgrav,  6 

%  0. 100,  s.  c     Button  ▼.  Warren,  1M.&W.  B.  fit  C.  524;  9D.&R,  533,  8.  c;  Parke,  B.,  6 

475 ;  2  Gale,  71.  s.  c.     Torriano  ▼.  Young,  6  C.  M.  &  W.  16. 

k  P.  12.    Do*  ▼.  Smaridge, 7  Q.B.957.   Mayor  (r)  Pike  v.  Eyre,  9  B.  &  C.  909 ;  4  M.  &  R. 

^  Thttford  ▼.  Tyler,  8  Q.  B.  101.  661. 

( p)  Doe  v.  Warn,  7  T.  R.  35.     Doe  v.  Morn,  (*)  Kemp  t.  DerreU,  3  Camp.  510. 
1  B.  fit  Ad.  369. 
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year  to  year,  the  lessor  binding  himself  not  to  give  notice  to  quit  has  long 
been  exploded."  (t) 

A  tenancy  from  year  to  year  recommences  every  year,(t#)  and  may,  in 
pleading,  be  stated  to  commence  from  the  commencement  of  the  last  year, 
or  from  the  time  of  the  original  entry,  (x) 

Quarterly,  monthly 9  and  weekly  hirings. — When  the  produce,  profits,  or 
advantages  of  the  subject-matter  of  the  demise  are  not  reaped  annually, 
but  accrue  from  day  to  day,  as  in  the  case  of  leases  of  houses  and  apart- 
ments, the  hiring  will  be  a  yearly,  quarterly,  monthly,  or  weekly  hiring, 
according  to  the  circumstances  of  each  particular  case,  and  the  custom  of 
the  country  where  the  property  is  situate,  (y)  In  the  case  of  a  demise  of 
an  unfurnished  mansion  at  an  annual  rent,  payable  half-yearly  or  quarterly, 
the  hiring  by  custom  is  a  hiring  from  year  to  year.  In  die  case  of  cottages 
or  unfurnished  apartments  in  a  house  demised  generally  at  a  monthly  or 
weekly  rent,  the  presumption  is  in  favour  of  a  monthly  or  a  weekly  tenancy. (2) 
A  wharf,  warehouse,  and  buildings,  were  let  to  a  tenant  at  a  rent  of  375/.  a 
quarter,  on  the  terms  that  a  quarter's  rent  should  be  paid  down  on  the  day 
of  the  commencement  of  the  tenancy,  and  should  be  continued  to  be  paid 
in  advance  during  the  continuance  of  the  hiring,  and  it  was  held  that  this 
was  a  quarterly  and  not  a  yearly  hiring,  (a) 

Tenancy  at  will. — "  Tenant  at  will,"  saith  Littleton,  "  is  where  lands 
or  tenements  are  let  by  one  man  to  another,  to  have  and  to  hold  to  him  at 
the  will  of  the  lessor,  by  force  of  which  lease  the  lessee  is  in  possession.1* 
In  this  case  the  lessee  is  called  the  tenant  at  will,  because  he  hath  no 
certain  nor  sure  estate,  for  the  lessor  may  put  him  out  at  what  time  it 
pleaseth  him.  If  the  lessor  reserves  to  himself  a  right  of  re-entry  at  his 
own  will  and  pleasure,  or  the  lease  contains  an  express  stipulation  to  the 
effect  that  the  tenancy  may  be  put  an  end  to  at  the  will  of  either  party, 
the  courts  are  of  course  bound  to  give  effect  to  such  declared  intention, 
and  construe  the  holding  as  a  tenancy  at  will,  (ft)  If  a  tenant  for  years 
holds  over  after  the  expiration  of  his  lease,  or  continues  in  possession 
pending  a  treaty  for  a  further  lease,  (c)  or  is  admitted  into  possession 
pending  a  treaty  for  a  purchase,(<£)  he  is  strictly  a  tenant  at  the  will  of  the 
landlord,  and  may  be  turned  out  of  possession  without  notice  to  quit;  but 
if  during  the  continuance  of  such  tenancy  at  will,  the  tenant  has  offered 
and  the  landlord  has  accepted  rent  for  the  use  of  the  property  during  such 

(0  Lawrence,  J.,  and  per  Lord  Ellenborough,  lip  ▼.  Rundal,  4  Mod.  12;  8  Salk,  156,  s.  c 

C.  J.    Doe  v.  Browne,  8  Bast,  167.  (c)  Com.  Dig.  tit  Estates  (H.  1.)    Doe  t.  Jtf- 

(«)  Tonkin*  ▼.  Lawance,  8  0.  &-P.  781.  for,  5  C.  &  P.  595.    Doe  r.  Stennet*  2  JBsp.  717. 

(x)  Doe  v.  Dobelly  1  G.  &  Dav.  21 8.  Peacock  v.  Peacock,  1 6  Yes.  57.    Doe  ▼.  P*U*, 

(y)  Richards  ▼.  Langridgt,  4  Taunt.  128.    Doe  8  Sc.  276 ;  2  Bing.  v.  o.  508,  s.  c. 

v.  Wood,  15  Law,  J.  (Exch.  41.)  (d)  Doe  v.  Jackson,  2D.&R.  528 ;  IB.*  C. 

z)  Post,  s.  2.  448.     Doe  v.  Chamberlain*,  5  M.  &  W.  16.  Doe 

a)   Wilkinson,  v.  Hall,  4  Sc.  801.  v.  Buulton,  6M.&S.  148.    Right  v   Beard,  13 


i 


(6)  Richards  v.  Langndge,  4  Taunt.  131 .  Cud-      East,  210. 
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tenancy,  an  implied  contract  for  a  letting  and  hiring  from  year  to  year  im- 
mediately arises  between  them.(i) 

A  minister  of  a  dissenting  congregation  placed  in  the  possession  of  a 
chapel  and  dwelling-house,  by  trustees,  in  whom  the  property  is  vested, 
in  trust  to  permit  the  chapel  and  dwelling-house  to  be  used  for  the  purpose 
of  religious  worship,  is  a  mere  tenant  at  will  to  those  trustees,  and  his 
tenancy  is  determined  instanter  by  a  demand  of  possession. (/) 

A  tenant  at  will  is  entitled  to  retain  possession  of  the  land  he  holds 
until  the  lessor  has  made  a  demand  of  possession,^)  or  has  intimated, 
either  by  express  words  or  by  his  conduct  and  actions,  his  determination 
to  put  an  end  to  the  tenancy.  The  holding  may  be  determined  at  any 
time  by  the  declaration  of  the  parties ;  such  as  a  letter  from  the  attorney 
of  a  lessor  to  the  attorney  of  a  tenant  at  will,  stating  that  unless  the  tenant 
paid  the  lessor  what  he  owed  him,  he  would,  without  delay,  take  measures 
for  recovering  possession  of  the  property  occupied  by  such  tenant,  (A)  or 
a  demand  of  possession  on  the  part  of  the  landlord ;  or  by  his  entry  on 
the  land  without  the  tenant's  consent,  and  exercising  acts  of  ownership ; 
also  by  his  alienation  of  the  reversion ;  by  the  tenant's  quitting  the  pre- 
mises ;  by  the  death  of  either  of  the  parties ;  and,  in  short,  by  the  doing 
of  any  act  which  amounts  to  a  determination  of  the  will  on  either  side.(t) 
If  the  will  be  determined,  and  the  landlord's  consent  to  the  occupation 
be  withdrawn,  so  as  to  create  an  adverse  possession,  and  the  landlord  after- 
wards does  any  act  fairly  leading  to  the  presumption  that  he  has  renewed 
his  consent  to  the  holding,  a  fresh  tenancy  at  will  is  created  between  the 
parties,  (k) 

Tenancy  by  sufferance. — Adverse  tenancy  and  possession. — When  the 
landlord  has  demanded  possession,  or  has  done  any  act  which  is  tanta- 
mount to  a  determination  of  the  will,  or  the  tenant  holds  over  at  the 
expiration  of  a  lease  against  the  will  of  the  lord,  or  after  the  expira- 
tion of  a  notice  to  quit,  he  is  said  to  be  a  tenant  at  sufferance  in  contra- 
distinction to  a  tenant  at  will.(/)  The  expression,  however,  is  not  cal- 
culated to  give  a  very  correct  idea  of  the  nature  of  the  holding,  and  does 
not  seem  to  have  been  very  happily  chosen.  Although  termed  tenant  by 
sufferance,  he  is  understood  to  hold  wrongfully  and  against  the  will,  and 
contrary  to  the  permission  of  the  landlord.  He  has,  consequently,  no 
estate  or  interest  at  all  in  the  land,  and  an  action  of  ejectment  may  at  any 

(e)  Clayton  ▼.  Blahey,  8  T.  E.  3.  Doe  v.  Watts,  (A)  Doe  ▼.  Price,  2  M.  &  Sc.  464 ;  9  Bing.  355, 

7  T.  B.  88.     The  receipt  of  culm  also,  as  rent,  8.  c.    Doe  v.  Cox,  17  Law  J.,  Q.  B.  3. 

creates  a  tenancy  from  year  to  year.  Dot  ▼.  Moth,  (t)  Doe  v.  Brett,  Hurl.  fit  Walm.  3.    Ball  v. 

1  B.  &  Ad.  369.  Cullimore,  2  0.  M.  &  R.  120 ;  1  Gale,  96,  s.  c. ;  1 

(/)  Doe  v.  M'Kaeg,  10  B.  &  C.  721  ;5M.&  Tyr.  753,  s.  c. 

B.  620,  §.  c    Doe  v.  Jones,  ib.  718,  616,  752.  (*)  Doe  v.  Turner,  7M.&W.  232.    Turner?. 

ReveU  ▼.  Chapman,  2  M.  &  P.  12 ;  5  Bing.  7,  s.  c.  Doe,  9  M.  *  W.  644. 

(a)  Right  ▼.  Beard,  13  Bait,  210       Doe  v.  (/)  Co  Litt.  57,  b.    Simkin  v.  Ashurst,  1  C. 

Miller,  5  C.  &  P.  595.  Roe  v.  Street,  4  N.  fit  M.  M.  &  R.  261.    Doe  ▼.  Turner,  7  W.  &  W.  226, 

42.  234. 
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time  be  brought  against  him  without  notice  and  demand  of  possession ; 
and  if  the  lord  can  get  possession  peaceably,  he  is  entitled  to  take  and 
retain  possession,  and  so  oust  the  wrong  doer.(m)  The  difference,  there- 
fore, between  a  tenancy  at  will  and  what  is  called  a  tenancy  by  suffer- 
ance is,  that  in  the  one  case,  the  tenant  holds  by  right,  and  has  an 
estate  or  term  in  the  land,  precarious  though  it  be,  and  the  relationship 
of  lessor  and  lessee  subsists  between  the  parties;  in  the  other,  the 
tenant  holds  wrongfully  and  against  the  will  and  permission  of  the  lord, 
and  has  no  estate  at  all  in  the  occupied  premises.  If  a  lessee  for  a  term 
of  years  has  incurred  a  forfeiture  of  his  term,  but  continues  in  possession, 
notwithstanding  such  forfeiture,  he  is  primd  facie  tenant  at  sufferance, 
and  may  be  ejected  without  any  formal  demand  of  possession ;(*t)  but 
if  the  lessor  neglects  for  any  lengthened  period  to  take  advantage  of  the 
forfeiture,  and  does  any  act  implying  an  acquiescence  in  the  tenant's  con- 
tinuance of  possession,  the  tenancy  by  sufferance  or  adverse  tenancy 
forthwith  becomes  a  tenancy  at  will ;  and  if  the  lessor  accepts  rent  which 
has  accrued  due  subsequently  to  the  forfeiture,  this  amounts  to  a  waiver  of 
the  forfeiture,  and  the  tenant  is  restored  to  the  benefits  and  advantages  of 
his  lease. 

Whenever  a  man  has  been  let  into  possession  of  realty  by  the  owner 
or  lord  of  the  soil,  or  has  entered  and  taken  possession  with  the  authority 
and  by  the  consent  of  the  latter,  he  is  a  tenant  at  will,  and  not  a  tenant 
by  sufferance,  and  the  implied  consent  and  permission  of  the  lord  is  pre- 
sumed to  continue  until   some  act  has  been  done  manifesting  that  the 
consent  has  been  withdrawn,  and  that  the  occupier  holds  possession  as  a 
wrongdoer  in  spite  of  the  lord.(o)     So  long  as  the  occupier  holds  with 
the  express  or  tacit  permission  of  the  owner,  the  Statute  of  Limitations 
(3  &  4  W.  IV.  c.  27)  does  not  run  against  him ;  but  if  the  possession  is 
an  adverse  possession ;   if  the  occupier  holds  wrongfully  against  the  con- 
sent of  the  owner,  and  such  adverse  possession  continues  many  years, 
the  owner  loses  his  right  to  the  property,  and  the  occupier  cannot  then 
be  disturbed,  (p)     "  If  a  cottage  is  built  in  defiance  of  the  lord,  and  quiet 
possession  has  been  held  of  it  for  twenty  years,  it  is  within  the  statute ; 
but  if  it  were  built  at  first  by  the  lord's  permission,  or  any  acknowleg- 
ment  has  been  since  made,  (though  it  were  a  hundred  years  since,)  the 
statute  will  not  run  against  the  lord,  for  the  possession  of  a  tenant  at  will 
for  ever  so  many  years  is  no  disseisin ;   there  must  be  a  tortious  ouster, 
and  it  is  not  to  be  presumed  that  a  country  fellow  should  build  in  opposi- 
tion to  the  lord,  unless  it  be  shown  or  conveyances  are  produced."^  And 

(m)  Wildbor  v.  Rainforth,  8  B.  &  C.  4.    Fox  2  Bing.  N.  C.  498,  8.  c 
v.  Oailey,  Pcake's  Ad.  Caa.  214.    Doe  ▼.  Quigky,         (p)  lb.  752,  891.    Ante,  p.  198. 
2  Campb.  504.  (o)  Bull,  N.  P.  104.     Doe  ▼.  W%lHn$o%,  5  D. 

(*)  Doe  t.  Sawdtr,  1  Stark.  808.  &  ft.  275 ;  8  B.  &  C.  414,  8.  c. 

(o)  Go.  LiU.  8.  70.     Doe  v.  Edyar,  2  Sc.  786  ; 


SECT.  I.]      NON-ACCEPTANCE   OF  POSSESSION. — NON-PAYMENT   OF   RENT.     403 

although  the  will  of  the  owner,  or  the  landlord,  or  lord  of  the  soil,  may 
have  been  determined,  and  his  consent  withdrawn  at  one  period,  so  as  to 
render  the  possession  an  adverse  possession,  any  subsequent  acquiescence 
in  the  occupation  will  at  once  put  an  end  to  the  adverse  possession,  as 
previously  mentioned,  and  create  a  fresh  tenancy  at  will. 

Rights  and  liabilities  of  the  lessor  and  lessee.—  From  every  con- 
tract for  the  letting  and  hiring  of  realty  there  results  by  implication  of  law, 
as  we  have  already  seen,  a  covenant  or  promise  on  the  part  of  the  lessor 
to  put  the  lessee  into  possession  of  the  subject-matter  of  the  demise,  and 
clothe  him  with  a  lawful  title  to  hold  and  enjoy  it  during  the  continuance 
of  the  term  for  which  it  is  granted  to  be  enjoyed  ,(r)  and,  on  the  part  of  the 
lessee,  to  accept  possession  and  pay.  The  usual  express  covenant  by  the 
lessor,  that  the  lessee  shall  peaceably  and  quietly  possess  and  enjoy  the  de- 
mised premises  without  any  let,  suit,  trouble,  or  disturbance  by  the  lessor, 
his  heirs,  &c,  or  any  person  claiming  under  him  or  them,  is  not  broken  by 
an  entry  on  the  tenant  by  the  land-tax  collector,  to  distrain  for  arrears  of 
land-tax  due  from  the  lessor,  (s) 

Non-acceptance  of  possession  and  non-payment  of  rent. — A  contract 
for  the  letting  and  hiring  of  realty,  being  a  contract  for  an  interest  in  land, 
comes,  as  we  have  already  seen,  within  the  fourth  section  of  the  Statute 
of  Frauds,  which  enacts  that  no  action  shall  be  brought  upon  any  contract 
for  an  interest  in  land,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.  (Ante,  pp.  36,  37.)  A  lessee,  therefore,  who 
has  contracted  orally  for  the  hire  of  realty,  and  who  neglects  or  refuses  to 
accept  possession  of  the  demised  premises,  cannot  be  sued  upon  such  oral 
agreement  for  damages  for  not  taking  possession,  nor  upon  any  oral  pro- 
mise to  pay  rent;  neither  can  he  be  sued  for  use  and  occupation. (t)  If, 
however,  the  lease  has  been  created  by  simple  contract  in  writing  for  a 
term  not  exceeding  three  years,  and  has  been  made  subsequently  to  the 
first  of  October,  1845,  and  a  fixed  rent  has  been  reserved,  or  the  lessee 
has  agreed  to  pay  a  certain  specified  rent,  he  may  then  be  sued  upon  such 
written  contract,  either  for  not  taking  possession  of  the  demised  premises, 
or  for  non-payment  of  the  rent.  And  although  the  lease  (by  reason  of  its 
not  having  been  made  by  deed)  may  be  void  as  to  the  duration  of  the 
term,  yet  if  the  intended  lessee  enters  into  possession,  and  has  the  use  and 
enjoyment  of  the  land,  he  is  responsible  for  the  payment  of  the  same 
amount  of  rent  as  that  reserved  by  the  lease.  The  contract,  though  void 
as  a  present  demise  for  the  term  specified,  would  be  good  as  an  agreement 

(r)  Ante,  p.  64.     Messent  ▼.  Reynold*,  3  C.  B.         («)  Stanley  v.  Hayes,  8  Q.  B.  105. 
194:  10  Jur.  550.      Line  v.  Stephenson,  7  Sc  (<)  Inman  v.  Stamp,  1  Stark.  12.     Edge  t. 

09.  Strafford,  1  Cr.  &  J.  898. 
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for  a  lease,  and  the  tenant  would  be  deemed,  in  contemplation  of  law,  to 
hold  upon  such  of  the  terms  and  stipulations  as  might  be  applicable  to  a 
yearly  tenancy,  (w) 

Express  and  implied  covenants  and  promises  to  pay  rent. — We  have 
already  seen,  that  in  the  case  of  leases  under  seal,  the  law  implies  from 
the  words  yielding  and  paying,  or  any  equivalent  words  amounting  to  a 
reservation  of  rent,  a  covenant  on  the  part  of  the  lessee  to  pay  the  rent  so 
reserved ;  and  in  the  case  of  parol  leases,  a  promise  to  the  like  effect  (x) 
The  liability  of  a  lessee  upon  all  express  and  implied  covenants  and 
agreements  for  the  payment  of  rent,  is  dependant  upon  his  being  put  bio 
possession,  or  being  tendered  and  offered,  and  afforded  the  power  and 
opportunity  of  taking  possession  of  the  demised  premises."  (y)  "  A  man 
who  enters  into  an  agreement  to  let  premises  to  another,  binds  himself  to 
give  possession,  and  not  to  give  to  the  party  to  whom  he  demises  a  mere 
right  to  take  possession  from  a  wrongdoer  by  an  action  of  ejectment"^) 
"  If  you  cannot  give  full  possession  of  the  thing  demised,  you  cannot  sue 
in  covenant  for  the  rent." (a)  The  quiet  enjoyment  also  by  the  lessee  aa 
against  the  lessor,  and  all  that  come  in  under  him  by  title,  and  against 
others  claiming  by  title  paramount  during  the  time  in  respect  of  which  the 
rent  is  claimed  to  have  accrued  due,  is  a  condition  precedent  to  the 
tenant's  liability  for  the  payment  of  such  rent  (5)  But  the  tenant  is  not 
released  from  liability  by  reason  of  an  eviction  by  a  mere  wrongdoer  and 
trespasser,  who  has  no  title  at  all  to  the  possession  of  the  demised  pre- 
mises, (c)  Thus,  where  an  action  of  debt  was  brought  for  three  yean1 
arrears  of  rent  reserved  upon  a  lease  of  a  farm,  and  the  defendant  pleaded 
that  Prince  Rupert,  an  alien  and  enemy  of  the  king,  invaded  the  realm, 
and  with  divers  armed  men  did  enter  upon  the  demised  premises,  and 
expel  him  therefrom,  and  keep  him  out,  so  that  he  could  not  enjoy  the 
lands  during  the  term,  "  it  was  resolved  that  the  matter  of  the  plea  was 
insufficient.9'  And  this  difference  was  taken,  that  where  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled  to  perform  it  without  any  default 
in  him,  and  hath  no  remedy  over  there,  the  law  will  excuse  him ;  but  when 


(u)  Doe  v.  Bell,  5  T.  R.  472.  Richardson  v. 
Oxford,  1  Ad.  &  E.  52  ;3N.&  M.  325.  Doe 
▼.  Amey,  12  Ad  *  E.  479.  Pistor  v.  Cater,  9 
M.  &  W.  315  ;  Bayley,  J.,  10  East,  354.  Cooch 
t.  Goodman,  2  Q.  B.  580 :  2  G.  &  D.  164,  s.  c. 
Fishmonger'*  Co.  t.  Robertson,  6  Sc.  N.  K.  56. 
Chanter  v.  Dewhurst,  12  M.  &  W.  823. 

(z)  Ante,  207,  209 1  Bac.  Abr.  Leases,  633; 
Covenant,  (B.)  342. 

(?)  Hawkes  v.  Orion,  5  Ad.  &  E.  807 ;  6  N.  &  M. 
844,  s.  c.  The  lessee  may  be  clothed  with  the  pos- 
session without  a  single  hour's  occupation.  Bird 
v.  Higmnson,  2  Ad.  &  E.  704  ;  4  N.  &  M.  512. 

(«)  Tenetur  locator  obligates  rem  locatam  ad 
usum  dare  Bract.  Lib.  2,  c.  28,  fol.  62.     Best,  G. 


J.,  Coe  v.  Clay,  8  M.  &  P.  59;  5  Bing.  469, it 
NeaU  v.  Mackenzie,  IM.&W.  747. 

(a)  Rolfe,  B.,  HolgaU  v.  Kay,  1  C.  &  Enr. 
341. 

(5)  Mayor,  fa  of  Pools  y.  Whitt,  15M.&W. 
571 .  So  by  the  French  law,  e'est  on  mite  de  I'obB- 
gation  que  le  locateur  contract  enrers  le  coodactetf 
par  le  contrat  de  louage  px&etareei  frui  bcere,q°^ 
ne  puisse  apporter  aucune  trouble  a  la  joui*»nc*<h 
conducteur  pendant  tout  le  tempt  que  le  bail  doit 
durcr.  '  Pothier,  Louage,  No.  266. 

(c)  Granger  ?.  Collins,  6H.&W.  458.  D** 
v.  Di  Nnovo,  3  Sc.  N.  R.  487.  Eviction  by  • 
railway  company  under  its  act  of  partiamfflt. 
Wainwright  v.  Ramsdm,  5M.&W.  603. 
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the  parly  by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he 
is  bound  to  make  it  good,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract. 
Another  reason  was  added,  that  as  the  lessee  is  to  have  the  advantage  of 
casual  profits,  he  must  run  the  hazard  of  casual  losses,  and  not  lay  the 
whole  burthen  of  them  upon  his  lessor,  (d)  So  where  the  parliament, 
during  the  civil  wars,  took  possession  of  a  house  which  had  been  demised 
to  a  lessee  for  a  term  of  years,  and  turned  it  into  a  hospital  for  sick  and 
maimed  soldiers,  and  so  prevented  the  lessee  from  having  any  beneficial 
occupation  thereof  for  several  years ;  notwithstanding  which,  the  lessor 
brought  an  action  of  debt  for  the  rent ;  no  question  appears  to  have  been 
made,  but  that  the  lessee  was  bound  at  common  law  to  make  good  the 
rent ;  and  the  lessee  consequently  brought  his  bill  in  equity  for  relief, 
on  the  ground  that  he  had  no  remedy  over  against  the  wrongdoer,  be- 
cause it  was  an  act  of  force  in  the  parliament,  which  had  been  pardoned 
by  the  act  of  oblivion ;  but  it  does  not  appear  that  he  got  relief  even  in 
equity,  (e) 

Having  put  the  lessee,  therefore,  into  possession  of  the  demised  pre- 
mises, or  placed  them  at  his  disposal,  and  clothed  him  with  the  legal  title 
to  the  possession  and  occupation  thereof  for  the  term  granted  by  the  lease, 
the  lessor  has  done  all  that  it  is  necessary  for  him  to  do  to  entitle  himself 
to  the  {But  at  the  time  that  it  is  made  due  and  payable  ;  he  does  not,  in 
cases  of  demises  of  realty,  warrant  that  the  premises  are,  at  the  time  of 
the  demise,  or  that  they  shall  continue  to  be  during  the  term,  in  any  par- 
ticular state  or  condition,  or  fit  for  any  particular  purpose ;  and  the  lessee 
therefore  is  bound  to  pay  his  rent,  although  the  subject-matter  of  the 
demise  is  not  fit  for  the  purpose  for  which  he  required  it,  and  although  he 
may  have  had  no  beneficial  use  or  enjoyment  thereof,  (f)  If,  indeed,  the 
lessor  has  been  guilty  of  pny  fraudulent  concealment  of  defects  which 
ought,  in  good  faith  to  have  been  disclosed,  or  has  resorted  to  any  mis- 
representation calculated  to  mislead  the  lessee  in  some  important  particular 
as  to  the  state  and  condition  of  the  demised  premises,  the  contract  would 
be  void,  and  the  lessee  would  be  discharged  from  the  rent;  but  in  the  ab- 
sence of  all  fraud  and  deceit,  he  is  bound  by  his  express  covenant  or  con- 
tract, and  must  pay  his  rent,  although  he  has  not  had  that  beneficial  use 
and  enjoyment  of  the  demised  premises  which  was  anticipated. 

Thus,  where  the  defendant  took  the  eatage  of  a  meadow  from  the  plain- 
tiff for  the  term  of  six  months,  at  a  rent  of  40/.,  and  turned  fifteen  head  of 

(<2)  Parading  ▼.  Jans,  Aleyn.  27;  Sty.  47 ;  1  883.     Maryon  v.  Carter,  4  C.  &  P.  295.     HUU 

Bo.  939 ;  a  caie,  observes  Lord  Alvanley,  C.  J.,  v.  Sughruc,  15  ft.  &i  W.  253. 
founded  on  much  good  sense,  3  B  A  P.  300.   Ken-  (e)  Harrison  v.  Lord  North,  1  Ch.  Ca.  84. 

yon,  C.  J.,  Blight  v.  Pane,  ib.  296,  297.     Law-  (/)  Surpliw  y.Farnsworth,  7  M.  &  Gr.  577  ; 

fence,  J.,  8  T.  B.  267.     Lord  Ellenborouch,  C.  J.,  8  Sc.  N.  R.  307. 
3M.&S.  270,  271.  Barrett  v.  Button,  4  Campb. 
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cattle  into  the  meadow,  eight  of  whom  died  from  the  poisonous  effects  of 
a  quantity  of  refuse  paint  which  had  been  placed  on  a  manure  heap,  and 
had  inadvertently  been  spread  over  the  grass  prior  to  the  defendant's  oc- 
cupation, and  had  afterwards  been  eaten  by  the  cattle  ;  and  the  defendant 
then  took  his  stock  off  the  land,  and  tendered  back  the  possession  of  the 
meadow  to  the  plaintiff,  which  she  refused  to  receive  ;  it  was  held  that  the 
defendant  was  liable  for  the  rent  at  the  time  it  became  due,  although  the 
eddish  at  the  time  of  the  demise  was  wholly  unfit  for  the  purpose  for  which 
it  was  taken,  and  the  defendant  had  not  had  any  beneficial  use  or  enjoy- 
ment of  it.  The  Court  of  Exchequer  was  of  opinion  in  this  case,  that  all 
that  the  plaintiff  had  undertaken  to  do  was  to  put  the  defendant  in  posses- 
sion of  the  land  and  herbage,  and  that  there  was  no  implied  warranty  or 
undertaking  on  her  part  that  the  produce  of  the  soil  was  fit  for  the  feeding 
of  cattle,  or  for  any  other  specific  purpose,  (g)  So  where  an  action  was 
brought  for  the  non-payment  of  the  rent  of  a  house,  and  the  defendant 
pleaded  that  the  house  was  demised  to  him  for  the  purpose  of  his  inhabit- 
ing the  same,  and  that  at  the  time  of  the  demise,  and  of  his  taking  posses- 
sion, and  from  thence  until  he  quitted,  the  house  was  unfit  for  habitation, 
and  he  could  not  dwell  therein,  or  have  any  beneficial  use  or  occupation 
thereof,  by  reason  of  its  being  greatly  infested  and  overrun  with  bugs, 
without  any  default  on  his  part ;  and  that  before  the  rent  became  due,  and 
as  soon  as  he  discovered  the  condition  of  the  tenement,  he  quitted  it,  and 
gave  notice  to  the  plaintiff,  and  tendered  him  the  possession  thereof;  and 
it  was  held  that  the  plea  was  no  answer  to  the  action,  inasmuch  as  the 
law,  in  cases  of  demises  of  unfurnished  houses,  implied  no  warranty  or 
engagement  on  the  part  of  the  lessor,  that  the  house  was  at  the  time  of 
the  demise,  or  should  be  at  the  commencement  of  the  term,  in  a  fit  and 
proper  state  and  condition  for  habitation  ;  and  even  if  such  a  warranty  or 
engagement  could  be  implied,  the  breach  of  it  would  not  give  the  tenant 
a  right  to  abandon  his  lease,  and  vacate  the  possession,  and  refuse  to  pay 
rent ;  but  that  his  remedy  would  be  by  a  cross  action  to  recover  compen- 
sation for  the  damage  he  might  have  sustained  by  the  breach  of  such 
implied  contract. (A)  "We  are  all  of  opinion,"  observes  Parke,  B.,  in  deli- 
vering the  judgment  of  the  Court  of  Exchequer,  "  that  there  is  no  con- 
tract, still  less  a  condition,  implied  by  law  on  the  demise  of  real  property 
only,  that  it  is  fit  for  the  purpose  for  which  it  is  let.  The  principles  of  the 
common  law  do  not  warrant  such  a  position ;  and  though  in  the  case  of  a 
dwelling-house  taken  for  habitation,  there  is  no  apparent  injustice  in 
inferring  a  contract  of  this  nature,  the  same  rule  must  apply  to  land  taken 
for  other  purposes — for  building  upon  or  for  cultivation — and  there  would 
be  no  limit  to  the  inconvenience  which  would  ensue.     It  is  much  better 

(g)  Sulton  v.  Temple,  12  M.  &  W.  52.  Term,  14  Hen.  4,  fol.  27,  pL  35;  Bro.  Abr.  (Detfe) 

(A)  27  Hen.  6,  (Trin.  Term,)  fol.  10,  pi.  6.  Hil.     pL  18,  fol.  220. 
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to  leave  the  parties  in  every  case  to  protect  their  interests  themselves  by 
proper  stipulations  ;  and  if  they  really  mean  a  lease  to  be  void  by  reason 
of  any  unfitness  in  the  subject  for  the  purpose  intended,  they  should 
express  that  meaning."  (i) 

The  rent  reserved  on  a  demise  of  realty  issues  out  of  the  land,  and  is 
payable  in  respect  of  the  estate  or  interest  in  the  soil  granted  to  the  lessee, 
without  reference  to  the  particular  state  or  condition  of  the  demised  pre- 
mises, or  their  fitness  or  unfitness  for  cultivation  or  habitation.  The 
lessee's  liability  for  the  rent,  therefore,  continues  in  every  event,  and  in 
every  state  and  condition  of  the  demised  premises ;  and  although  houses 
and  buildings,  fences  and  superstructures,  erected  upon  the  soil,  and  crops 
growing  thereon,  be  destroyed  by  floods,  or  burned  by  lightning  or  acci- 
dental fire,  or  be  thrown  down  by  enemies,  yet  is  the  tenant  liable  to  pay 
the  rent  so  long  as  the  land  remains  to  him,  and  his  legal  title  to  the  occu- 
pation and  use  thereof  continues,  (k) 

If  the  landlord  is  bound  by  custom,  or  has  entered  into  an  express 
covenant,  to  repair  and  uphold  the  house  demised  to  him,  and  the  lessee 
covenants  to  pay  rent,  the  covenants  are  independent  covenants,  and  the 
repairing  and  upholding  of  the  house  by  the  lessor  is  not  a  condition  pre- 
cedent to  the  liability  of  the  lessee  upon  his  covenant.  Thus,  where  an 
action  of  debt  was  brought  for  the  rent  of  a  house  demised  by  the  plaintiff 
to  the  defendant,  and  the  defendant  pleaded  that  by  the  custom  of  London 
the  lessor  was  bound  to  repair  and  uphold  the  house  sufficiently  for  habi- 
tation during  the  term,  and  that  before  the  rent  accrued  due  the  house 
became  so  ruinous  by  reason  of  a  tempest,  that  the  defendant  could  not 
abide  therein,  or  derive  any  profit  therefrom ;  and  he  thereupon  requested 
the  landlord  to  amend  the  house,  and  he  would  not;  whereupon  the 
defendant,  before  the  rent  accrued  due,  quitted  the  house ;  it  was  held 
that  the  defendant  might  have  his  action  of  covenant  against  the  lessor, 
and  so  recover  damages  for  the  non-repair  of  the  house ;  but  that  he  could 
not  avail  himself  of  the  lessor's  neglect  as  an  answer  to  the  demand  for 
rent.(/)  So  where  the  lessor  was  bound  by  covenant  to  repair,  and  would 
not,  and  the  defendant  caused  the  house  to  be  repaired,  it  was  held  that 
he  could  not  set  off  the  expense  thereof  against  the  lessor's  claim  for  the 
rent.(m)  And  if  the  lessee  covenants  to  pay  rent,  and  also  to  repair,  with 
an  express  exception  of  casualties  by  fire  and  tempest,  the  exception  is 
confined  to  the  covenant  to  repair,  and  does  not  qualify  or  affect  the  lia- 


(t)  Hart  ▼.  Windsor,  12  M.  &  W.  68—88.  146.   Arden  ▼.  PulUn,  10  M.  &  W.  821.    Mar- 
Surplice  ▼.  Farnsworth,  8  Sc.  N.  R.  316 ;  7  M.  &  quuof  Bute  ▼.  Thompson,  18  M.  ft  W.  493,  494. 
Or.  584,  s.  c.  (0  T.  Term,  27  Hen.  6,  fol.  10,  pi.  6,  Bro.  Abr. 

(t)  Carter  v.   Cummins,  cited  1  Ch.  C.  84.  Dette,  pi.  18 ;  7  M.  &  Gr  584. 

Pindar  ▼.  Ainslev,  cited  1  T.  E.  312.    Bayne  v.  (m)  Hill  ▼.  HanJte,  Hil.  Term,  14  Hen.  4,  fol. 

Walter,  3  Dow.  233.    Leeds  v.  Ckeetham,  1  Sim.  27,  pi.  35.    Bro.  Abr.  Dette,  pi.  72. 
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bility  upon  the  covenant  to  pay  rent,  unless  it  has  been  extended  thereto 
by  express  words,  (n) 

The  Roman  law,  in  its  exposition  and  enforcement  of  leases  and  de- 
mises of  realty,  is  much  more  favourable  to  the  tenant  than  our  own  law. 
There  the  enjoyment  of  the  thing  for  the  use  of  which  the  rent  was  agreed 
to  be  paid,  was  a  condition  precedent  to  the  lessor's  right  to  demand  the 
rent.  If,  for  example,  the  tenant  was  evicted  by  irresistible  force,  and 
kept  out  of  possession,  without  any  default  on  his  own  part,  he  was  dis- 
charged from  the  rent,  whether  the  eviction  was  the  act  of  the  lessor  him- 
self, or  of  persons  having  title,  or  the  act  of  mere  wrongdoers,  (o) 

If  a  house  demised  to  a  tenant  for  habitation  became  ruinous  and  unin- 
habitable ;  if  the  windows  were  blocked  up  or  darkened,  and  the  tenant 
deprived  of  light  and  air  by  the  raising  of  the  roof  of  an  adjoining  house, 
or  his  use  and  enjoyment  of  the  property  were  interfered  with  by  a  nui- 
sance which  he  had  no  means  of  abating,  he  might  quit  the  demised  pre- 
mises, vacate  his  lease,  and  refuse  further  payment  of  rent  (p)  If  pasture 
land  was  demised  for  the  purpose  of  feeding  cattle,  and  poisonous  herbs 
grew  up  and  destroyed  the  beasts,  the  landlord  lost  his  right  to  the  rent(^) 
If  lands  were  granted  to  farm  for  the  term  of  one  year  only,  and  the  tenant 
by  reason  of  some  inevitable  accident,  such  as  a  volcanio  eruption,  an 
earthquake,  a  frost,  a  hail  storm,  an  inundation,  or  a  hostile  incursion,  lost 
the  whole  produce  of  the  soil,  and  reaped  nothing,  he  was  discharged  from 
his  rent,  (r)  If  a  partial  injury  only  had  been  sustained ;  if  the  growing 
crops  were  damaged  by  an  extraordinary  drought,  or  the  unusual  incle- 
mency of  the  weather,  the  lessee  was  entitled  to  a  proportionable  abatement 
of  his  rent.  But  in  order  to  sustain  his  claim  for  an  abatement,  he  was 
bound  to  show  that  the  loss  arose  from  some  unusual  occurrence  not 
reasonably  to  have  been  expected  and  contemplated  by  the  parties  at  the 
time  of  the  making  of  the  contract,  (s)  He  was  never  granted  an  abate- 
ment of  rent  in  respect  of  losses  in  any  way  attributable  to  his  own  want 
of  diligence  or  skill,  nor  in  respect  of  any  accident  which  might  reason- 
ably have  been  foreseen  and  guarded  against,  (t)  nor  for  inconsiderable 
and  trifling  losses,  (t#)     And  in  all  leases  for  terms  of  years,  the  good 


(»)  Monk  ▼.  Cooper,  2  Str.  768.  Bel/our  ▼. 
WeHon,  1  T.  R.  810.  Weigall  ▼.  Waters,  6  T.  E. 
488.     Pest,  ch.  19,  s.  2. 

(o)  Dig.  Jib.  19,  tit  2,  lex  15,  §  7,  lex  88. 
And  see  the  French  Cod.  civ.  1726, 1727. 

(»)  Dig.  lib.  19,  tit.  2,  lex  15,  §  1;  lex  25, 
§2. 

(q)  Si  aaltum  pascuum  locaati  in  quo  herba  mala 
nascebatur,  et  pecora  vel  demortna  sunt,  vel  dete- 
riora  facta,  quod  interest  praestabitur,  si  scisti,  si 
ignorasti  penaionem  non  petes.  Dig.  lib.  19,  tit. 
2,  lex  19,  §  1. 

(r)  lb.  lex  15,  §  1,  2. 

(t)  Domat,  (Louage,)  No.  4,  5,  6.     Potkier, 


(Lonage,)  No.  158. 

(t)  Omnem  vim  cui  resisti  non  potest  dommm 
colono  pnestare  debere  ait,  nt  puta  flnmnmm,  gn» 
culornm,  stornormn,  et  si  quid  simile  accident,  tat 
si  incursus  hostium  fiat  Si  qua  tamenvitiaei 
ispa  re  oriantur,  haec  damno  coloni  esse,  vehti  a 
vinum  coacucrit,  si  raucis  aut  herbis  segetes  cor- 
ruptee aim.  Sed  et  si  uredo  frnctnm  oless  oompe- 
rit,  aut  solis  fervore  non  adsueto  id  accident  da* 
num  domini  ruturum.  Si  vero  nihil  extra  eonne* 
tudinem  accident  d«nnnmn  coloni  debere.  Dig* 
lib.  19,  tit.  2,  lex  15,  §  2. 

(tt)  Modicum  damnum  aequo  animo  fare  debet, 
ib. 


SECT.  I.]  COVENANTS   TO   PAY   RENT.  409 

years  were  to  be  taken  with  the  bad  years,  so  that  the  lessee  could  not 
claim  to  be  excused  from  rent  in  respect  of  the  total  loss  of  the  harvest 
in  any  one  year  of  his  tenancy,  but  could  only  claim  the  abatement  to- 
wards the  expiration  of  the  term,  upon  a  fair  average  of  profit  and  loss.  (4?) 
And  in  cases  of  emphyteutical  leases,  which  were  demises  of  land  for  long 
terms  of  years  at  low  rents  for  building  and  improvements,  the  tenant 
could  claim  no  abatement  of  his  ground-rent  in  respect  of  any  partial 
loss,  but  he  was  discharged  altogether  from  the  rent  if  the  land  was  over- 
whelmed by  an  inundation  and  permanently  submerged,  or  was  swallowed 
up  by  an  earthquake,  or  covered  with  volcanic  ashes  or  lava,  (y)  Lastly, 
the  lessee  was  entitled  by  the  Roman  law  to  claim  payment  from  the  land- 
lord of  all  reasonable  expenses  incurred  by  him  in  extraordinary  repairs 
rendered  necessary  for  the  purpose  of  sustaining  and  preserving  the 
demised  premises  from  a  threatened  danger,  and  also  of  the  value  of  all 
permanent  improvements  made  upon  the  land  in  the  course  of  his  occupa- 
tion, (z) 

If  the  lessor's  title  to  the  premises  expires,  the  lessee  may,  by  the  com- 
mon law,  set  up  that  fact  as  an  answer  to  a  demand  for  the  rent,  although 
he  is  estopped  from  disputing  the  original  right  of  the  lessor  to  demise,  (a) 
And  if  he  has  entered  into  an  express  agreement  with  a  person  who  claims 
to  be  the  landlord  to  pay  rent  to  the  latter,  he  is  not  precluded  from  show- 
ing that  the  agreement  was  induced  by  misrepresentation,  or  made  under 
a  mistake  if  he  was  not  originally  let  into  possession  by  the  party  claiming 
the  rent  under  such  agreement,  (b) 

The  covenant  to  pay  rent  is,  as  we  shall  presently  see  (post,  ch.  23,  s. 
1),  a  covenant  annexed  to  the  reversion  expectant  upon  the  determination 
of  the  lease,  so  that  if  the  lessor  sells  his  estate  and  conveys  away  his 
reversion  to  a  third  party,  the  right  to  take  advantage  of  the  covenant 
passes  to  the  latter,  and  the  lessee  consequently  is  no  longer  liable  upon 
the  covenant  to  the  original  lessor.  If  it  appears  by  the  lease  that  the 
land  is  mortgaged,  and  that  the  lessor  has  only  the  equity  of  redemption 
of  the  premises,  the  covenant  for  the  payment  of  the  rent  is  a  covenant  in 
gross,  (c) 

Bent  when  due. — When  an  annual  rent  is  reserved,  it  may  be  made 
payable  monthly  or  quarterly,  or  at  any  period  of  time  that  the  parties 
may  think  fit  to  appoint,  whatever  may  be  the  duration  of  the  term  of 
hiring.     There  may  be  a  yearly  tenancy  with  an  annual  rent,  payable 

(x)  Si  uno  anno  remisaionem  quia  colono  dederit  aliquid  neceaaario  vel  utiliter  anient,  vel  cedifica- 

ob  aterilitatem,  deinde  sequentibus  annia  contigit  verit  vel  inatituerit  com  id   non  convenisaet,  ad 

ubertas,  nihil  obesae  domino  remiaaiouem,  sed  into-  recipienda  ea   qua  impendit  ex    conducto    cum 

gram  penaionem  etiam  ejus  anni  quo  remiait  exi-  domino  fundi  experiri  potest.    Dig.  lib.  19,  tit.  2, 

gendam.    lb.  §4.  lex  55,  §  1. 

(y)  Initit.  lib.  3,  tit.  25,  §  3 ;  Cod.  lib.  4,  tit  (a)  Down*  ▼.  Cooper,  2  Q.  B.  263. 

60,  lex  1.  lb)  Ctaridge  ?.  Mackenzie,  4  Sc.  N.  R.  796. 

(*)  In  conducto  fundo  si  conductor  sua  opera  (c)  PargeUr  v.  Harris,  7  Q.  B.  728. 
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quarterly,  or  there  may  be  a  quarterly  tenancy  with  a  quarterly  rent  pay- 
able weekly  or  monthly,  or  at  any  successive  periods  of  time.  When  there 
is  a  reservation  of  an  annual  rent,  or  a  covenant,  or  agreement  by  a  tenant 
to  pay  so  much  a  year,  a  stipulation  for  the  determination  of  the  tenancy 
at  the  expiration  of  any  one  quarter  of  a  year,  by  a  six  or  three  months9 
notice,  will  not  raise  a  presumption  that  the  rent  was  to  be  paid  quar- 
terly, (rf) 

Of  the  landlord's  right  to  distrain  for  rent  in  arrear. — The  lessor's 
right  to  enter  in  person  or  by  deputy  upon  the  demised  premises  and  dis- 
train the  goods  and  chattels  of  the  tenant  for  rent  or  services  (e)  in  arrear, 
without  legal  process,  and  without  the  intervention  of  the  ministerial 
officers  of  the  law,  has  existed  in  this  country  from  so  early  a  period, 
"  that  we  have  no  memorial  of  its  original  with  us."  (f)  It  was  doubtless 
derived  from  the  Roman  law,  wljich  considered  all  the  chattels  and  move- 
ables and  personal  property  which  the  tenant  brought  upon  the  demised 
premises,"  (g)  and  all  the  crops  and  fruits  and  produce  of  the  soil  grow- 
ing, or  stored  upon  the  land,  to  be  hypothecated  to  the  lessor  as  a  security 
for  the  due  payment  of  the  rent,  so  that  the  lessor  might,  if  rent  was  due 
and  unpaid,  enter  upon  the  demised  premises  and  take  possession  of  such 
goods  and  chattels,  and  produce,  and  hold  the  same  as  a  security  for  the 
amount  due.  (h)  This  pignorial  doctrine  of  the  Roman  law,  established 
for  securing  the  prompt  payment  of  rent,  was  recognized  and  admitted  in 
our  own  law  at  a  very  early  period ;  (t)  it  has  been  imported  into  the 
French  law,  and  into  the  various  modern  codes  founded  on  the  ancient 
Roman  system  of  jurisprudence. 

The  power  of  entering  upon  the  land  and  taking  corporal  possession  of 
the  pledge,  is  impliedly  accorded  to  the  lessor  (Litt  sec.  214)  on  every 
demise  of  realty  where  there  is  an  express  reservation  of,  or  an  agreement 
by  the  tenant  to  pay,  a  fixed  ascertained  rent.  If  there  has  been  merely 
a  permissive  occupation  of  the  property,  without  any  previous  payment  of 
rent,  referable  to  some  certain  term  of  hiring,  or  to  some  aliquot  portion 
of  a  year,  the  lessor  has  no  right  of  entry  upon  the  land  nor  power  to  dis- 
train, but  must  proceed  by  way  of  action  upon  the  implied  promise  of  the 
tenant  to  pay  a  fair  and  reasonable  compensation  for  the  permissive  use 
and  enjoyment  of  the  property,  (k)  It  is  essential  to  the  lawful  exercise 
of  the  power  of  distress  that  the  distrainor  be  the  immediate  landlord  or 


(d)  Collett  ▼.  Curling,  16  Law  J.,  Q.  B.  390. 

(«)  As  to  the  right  where  lands  are  holden  by 
the  service  of  cleaning  the  parish  church  or  ringing 
the  church  bell,  see  Doe  v.  Btnham,  7  Q.  B.  977. 

(/)  Gilbert  on  Distress  ;  2  Bro.  Abr.  Distress, 
fol.252;  Bradby,  2. 

(g)  Eo  jure  utiraur  ut  quae  in  pnedia  urbana 
inducta  et  illata  sunt,  pignori  esse  credantur, 
quasi  id  tacite  convenerit.  Dig.  lib.  20,  tit.  2, 
lex  4. 


(h)  In  prsdiis  rusticis  fiructus  qui  ibi  nascuntur, 
tacite  intelliguntur  pignori  esse  domino  fundi  locati, 
etiamsi  nominating  id  non  convenerit.  Dig.  lib. 
20,  tit.  2,  lex  7 ;  Cod.  lib.  8,  tit.  15.  lex  3. 

(t)  Si  res  immobilis,  locata  merit  etconducta 
sicut  domus  et  hujusmodi,  omnia  inrecta  et  lData 
tarn  pro  mercede  quam  aliis  pignori  sunt  annexa. 
Bract  lib.  2,  fol.  62,  cap.  28. 

(k)  5  B.  &  Aid.  325 ;  5  M.  &  P.  375.  Aoswr 
ton  v.  S;ead,  5  D.  &  R.  211 ;  3  B.  &  C.  482. 
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owner  of  the  estate  and  the  party  entitled  to  the  reversion  of  the  property 
on  the  determination  of  the  lease.  (/)  If  he  has  made  a  lease  without 
having  any  right  or  title  to  grant  a  lease,  or  if,  after  the  making  of  the 
lease,  he  has  sold  the  property  or  transferred  his  interest  to  some  third 
party, (m)  or  being  himself  only  a  lessee,  granting  an  under-lease,  he  has 
forfeited  his  estate  by  some  breach  of  covenant  or  otherwise,  and  the 
superior  landlord  has  entered,  and  the  tenant  has  attorned  to  the  latter,  he 
has  of  course  no  right  or  power  to  distrain,  (n)  It  has  been  holden  that  a 
tenant  from  year  to  year  underletting  from  year  to  year,  has  a  reversion 
which  enables  him  to  distrain  for  rent  reserved  upon  such  underlease,  (p) 

By  8  &  9  Vict  c.  106,  it  is  enacted  (s.  9),  that  when  the  reversion  ex- 
pectant upon  a  lease  has  been  surrendered,  or  merged,  "  the  estate  which 
shall  for  the  time  being  confer  as  against  the  tenant  under  the  same  lease, 
the  next  vested  right  to  the  same  tenements  or  hereditaments,  shall  to  the 
extent,  and  for  the  purpose  of  preserving  such  incidents  to,  and  obliga- 
tions on,  the  same  reversion,  as,  but  for  the  surrender  or  merger  thereof, 
would  have  subsisted,  be  deemed  the  reversion  expectant  on  the  same 
lease."  If  the  lease  has  been  put  an  end  to  by  a  surrender  of  the  term, 
or  by  a  notice  to  quit,  and  the  tenant,  notwithstanding  the  termination  of 
the  demise,  continues  to  hold,  with  the  permission  of  the  landlord  as 
tenant  at  will,  or  adversely  and  against  the  will  of  the  lord  as  a  wrong- 
doer, the  lessor  cannot,  it  is  said,  distrain  the  goods  and  chattels  of  the 
tenant  for  rent  in  respect  of  such  occupation,  (p)  But  any  slight  evidence 
of  a  renewal  of  the  tenancy,  and  of  an  agreement  to  hold  upon  the  former 
terms  would  be  sufficient  to  justify  the  landlord  in  distraining  for  the 
old  rent,  (q)  If  the  tenant  becomes  bankrupt  or  insolvent,  and  the  assig- 
nees decline  to  take  the  lease,  the  lessor  is  not,  in  case  the  bankrupt 
tenant  continues  to  hold  the  property,  deprived  by  the  bankruptcy  and 
certificate  of  his  right  to  distrain,  (r) 

Of  the  right  to  distrain  after  notice  to  quit,  and  after  the  determina- 
tion of  the  term  of  hiring. — At  common  law  the  landlord  could  not,  it 
seems,  have  distrained  after  the  expiration  of  the  term  for  rent  that  ac- 
crued due  before  the  determination  thereof,  as  his  reversion  was  then  gone, 
the  entire  estate  being  revested  in  him  in  possession ;  (s)  but  now,  by  8 


(J)  Bro.  Abr.  (Distress)  pi.  7,  Parmenter  t. 
Webber,  8  Taunt.  593;  2  Moore,  656,  s.  c  Preece 
r.  Corrie,  2  M.  &  P.  64;  5  Bing.  24,  s.c;  Co. 
Litt.  142,  b.,  148,  a. ;  6  M.  fit  B.  157, 162.  Wade 
t.  Marsh,  Latch,  211. 

(m)    Bro.  Abr.  (Dette)  pi.  39 ;  43  Ed.  3,  4. 

r.  Cooper*  2  Wils.  375.     Smith  v.  Maple- 

bad,  1  T.  ft.  441.  Patcoe  v.  Pascoe,  5  Sc  117 ; 
8  Bing.  N.  C.  903,  s.  c. 

(n)  Burnt  r.  Richardson,  4  Taunt.  720. 
Hopcrofi  t.  Keys,  2  M.  &  Sc  760 ;  9  Bing. 
613. 


(o)  Curtis  t.  Wheeler,  1  M.  &  M.  498. 

(  p)  Jenner  v.  Clegg,  1  M.  &  Bob.  213.  Afford 
v.  Vtciery,  1  Car.  &  Marsh.  283.  William*  v. 
Stiven,  15  Law  J.,  Q.  B.  321. 

Co)  Zouch  r.  Wtilingal*  1  H.  Bl.  811. 

(r)  Briggt  v.  Sowry,  8M.&W.  729.  Newton 
v.  Scott,  9  M.  &  W.  434  ;  10  M.  fit  W.  471,  s.  c. 
Phillips  v.  SherviU,  6  Q.  B.  944 ;  14  Law  J.,  Q. 
B.  144. 

(*)  Bro.  Abr.  (Distress)  pi.  19,  74.  Anon. 
Keilw.  96. 
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Ann.  c.  14,  s.  6,  7,  it  is  enacted  that  it  shall  be  lawful  for  him  to  distrain 
for  arrears  of  rent  after  the  determination  of  the  lease  in  the  same  manner 
as  he  might  have  done,  if  such  lease  had  not  been  ended  or  determined ; 
provided  such  distress  be  made  within  six  calendar  months  after  the  deter- 
mination of  the  lease  and  during  the  continuance  of  the  landlord's  title  or 
interest,  and  during  the  possession  of  the  tenant  from  whom  such  arrears 
became  due.     And  it  has  been  held  that  if  the  tenant  holds  over,  or  the 
contract  between  them  continues  by  tacit  consent  beyond  the  time  for 
which  they  originally  contracted,  all  the  rights  and  properties  belonging 
to  the  original  contract  are  also  continued,  and  among  them  the  landlord's 
right  to  distrain.     Therefore,  where  a  part  of  the  tenant's  corn  remained 
in  a  barn  on  the  demised  premises  beyond  the  period  of  six  calendar 
months,  but  within  the  term  allowed  by  custom  for  the  outgoing  tenant  to 
get  in  and  dispose  of  his  crop,  it  was  held  that  the  corn  might  be  distrained 
by  the  landlord,  (u)     But  the  holding  of  the  tenant  must,  it  seems,  be  a 
holding  in  the  character  of  a  lessee.     Where,  therefore,  a  tenant  went 
away  leaving  behind  him  a  cow  and  a  few  pigs  without  asking  permission 
to  leave  them,  or  saying  when  he  was  going  to  take  them  away,  and  the 
succeeding  tenant  entered  and  took  possession,  it  was  held  that  the  lessor 
had  no  right  to  distrain  the  things  so  left,  as  they  did  not  appear  to  have 
been  left  by  the  tenant  with  a  view  of  continuing  the  possession  and  oc- 
cupation of  the  premises,  (x)   Whenever  the  tenancy  has  been  determined 
by  a  notice  to  quit,  a  distress  cannot  be  made  at  common  law  for  the  rent 
due  before  the  expiration  of  the  notice,  but  the  landlord  must  proceed 
under  the  statute  of  Anne,  and  the  avowry  for  the  rent  must  be  framed 
under  that  statute,  (y) 

Of  the  certainty  of  the  rent  warranting  a  distress. — If  no  certain 
ascertained  rent  has  been  reserved  or  covenanted  or  agreed  to  be  paid, 
there  is  no  right  to  distrain.  If  lands  and  houses,  or  corporeal  or  incor- 
poreal hereditaments  have  been  demised  together  at  one  entire  rent,  and 
the  lease  is  void  as  to  part  of  the  subject  matter  of  the  demise  and  good 
for  the  residue,  the  lessor  cannot  distrain  for  the  rent,  as  there  is  no  dis- 
tinct and  ascertained  rent  fixed  in  respect  of  the  part  for  which  the  lease 
is  good.  Thus,  where  a  rectory,  messuage,  and  tithes  were  demised  at  a 
fixed  rent  of  200/.,  payable  quarterly,  and  the  demise  was  void  as  to  the 
tithes,  not  being  under  seal,  it  was  held  that  the  landlord  could  not  dis- 
train for  any  portion  of  the  rent,  (z)  So  where  a  contract  was  entered 
into  for  the  letting  and  hiring  of  one  hundred  acres  of  land,  at  the  annual 
rent  of  79/.,  and  the  lessee,  on  his  entry  upon  the  demised  premises,  found 

(«)  Beavan  t.  Delahay,  1  H  Bl.>     Lewis  r.         (x)  Taylerson  r.  Peters,  7  Ad.  R.  110 ;  2  N. 

Harris*  ib.   7,  n.  (a).     Bayley,  J.,  Boraston  v.  P.  622,  8  c. 

Green,  16  East,  81 ;  Anon.  Kettw.96.   NuKaU  v.         (y)   Williams  ▼.  Stiven,  15  Law  J.,  Q.  B.  321. 
Staunton,  4  B.  &  C.  51.  (z)  Gardiner  v.  Williamson,  2  B.  &  Ad.  839. 
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eight  acres  in  the  possession  of  another  tenant  under  a  prior  demise,  who 
kept  possession  thereof  during  the  whole  term  in  respect  of  which  the  rent 
was  claimed,  it  was  held  that  the  lessor  could  not  distrain  for  the  rent,  in- 
asmuch as  the  demise  of  the  eight  acres  was  wholly  void,  and  the  rent 
was  indivisible  and  unapportionable.  (a)  But  where  an  oral  agreement 
was  entered  into  between  the  proprietor  of  a  marl  pit  and  brick  mine,  and 
a  potter  and  brickmaker,  upon  the  terms  that  the  latter  should  pay  Sd. 
per  solid  yard  for  all  the  marl  that  he  got  out  of  the  marl  pit,  and  Is.  Sd. 
per  thousand  for  all  the  bricks  that  he  made  from  the  brick  mine,  by ' 
quarterly  payments  at  the  usual  quarter  days ;  and  the  brickmaker  took 
possession  of  the  pit  and  the  mine,  and  dug  marl  and  burnt  bricks,  and 
made  several  quarterly  payments,  it  was  held  that  this  was  a  demise  from 
year  to  year  at  a  rent  capable  of  being  ascertained  with  certainty,  and 
that  the  lessor,  therefore,  was  entitled  to  distrain,  (b)  And  where  land 
was  holden  upon  the  terms  that  the  plaintiff  should  not  sell  hay  off  the 
demised  premises  under  a  penalty  of  2«.  6d.  a  yard,  to  be  recovered  by  dis- 
tress as  for  rent  in  arrear,  it  was  held  that  the  penalty  might  be  treated 
as  a  rent  payable  in  respect  of  every  sale  made  in  breach  of  the  agree- 
ment, that  the  amount  due  was  capable  of  being  ascertained  with  certainty, 
and  might  be  recovered  by  distress,  (c) 

If  a  tenant  has  entered  into  possession  under  an  agreement  which  does 
not  operate  as  a  present  demise  at  a  fixed  rent,  but  merely  as  an  execu- 
tory contract  for  a  future  lease  afterwards  to  be  granted,  and  the  landlord 
neglects  to  grant  the  lease,  and  the  tenant  continues  to  occupy  without 
paying  any  rent  or  making  any  absolute  and  unconditional  admission  of 
any  specific  sum  being  due  as  rent  in  respect  of  such  occupation,  the 
landlord  has  no  right  to  distrain,  (d)  But  as  soon  as  by  payment  of  rent 
or  otherwise,  a  tenancy  from  year  to  year  at  a  fixed  rent  can  be  im- 
plied, (e)  the  landlord  may  distrain  for  all  rent  subsequently  accruing 
due.  Thus,  where  a  tenant  took  possession  of  a  farm  under  an  oral 
agreement  for  a  lease  for  the  term  of  ten  years,  at  a  rent  subsequently  to 
be  fixed  and  agreed  upon,  but  no  lease  was  ever  prepared,  and  the  tenant 
occupied  for  two  years,  paying  the  sum  of  94/.  half  yearly  at  Michaelmas 
and  Lady  Day  to  the  landlord  ;  it  was  held  that  he  must  be  deemed  to 
be  a  tenant  from  year  to  year  at  an  annual  rent  of  188/.,  payable  half 
yearly  at  Michaelmas  and  Lady  Day;  that  the  tenancy  was  an  intermediate 
yearly  tenancy  at  a  fixed  rent,  payable  at  ascertained  periods,  and  that 
the  landlord,  therefore,  was  well  entitled  to  distrain  for  the  rent  as  it  be- 
to)  Neale  t.  Mackenzie,  1  M.  &  \Y.  768;  2  v.Hunter,5  B.&  Aid.  322.  Regnart  v.  Porter,  5 
Gale,  174  (in  error).  M.  &  P.  370 ;  7  Bmg.  451,  8.  c. 

(6)  Daniel  v.  Grade,  6  Q.  B.  145.  («)  M'Leish   v.  Tate,   Cowp.  783.     Mann  ▼. 

Potlitt  v.  Forest,  16  Law  J.,  Q.  B.  424.  Lovtjoy,  R.  &  M.  355. 


(d)  Began  v.  Johnson,  2  Taunt.  148.     Dunk 
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came  due.  (/)  And  although  the  contract  or  agreement  under  which  the 
tenant  enters  may  only  amount  to  an  agreement  for  a  future  lease,  and  no 
rent  may  have  previously  been  paid,  yet  if  the  tenant,  after  an  occupation 
of  more  than  half  a  year,  "  promises  to  pay  a  rent  certain,  or  settles  it  in 
account,  a  new  agreement  may  be  inferred  under  which  the  landlord  may 
have  a  light  to  distrain."  (g)  Thus,  where  a  tenant  who  had  entered  and 
taken  possession  of  a  brewery  under  an  agreement  for  the  lease  thereof, 
at  an  annual  rent  of  450/.,  and  after  an  occupation  of  more  than  half  a 
year  an  account  was  rendered  to  him  by  the  landlord,  the  first  item  of 
which  was  "  half  a  year's  rent,  250/.,  and  the  tenant  seeing  this,  said  that 
he  had  been  overcharged  25/.,  whereupon  the  item  for  rent  was  altered  to 
225/.,  to  which  the  tenant  assented  ;  it  was  held  that  this  was  evidence 
of  an  admission  on  the  part  of  the  tenant  of  a  tenancy  from  year  to  year 
at  an  annual  rent  of  450/.,  payable  half  yearly,  so  as  to  give  the  landlord 
a  right  to  distrain.  (A) 

A  lessee  agreed  to  take,  and  the  lessor  to  let,  a  house  and  premises  for 
the  term  of  sixty  years,  at  the  yearly  rent  of  25/.,  payable  quarterly,  and 
the  lessor  agreed  to  complete  the  house  and  fix  a  bresummer  in  the  back 
front  window,  and  allow  the  lessee  15/.  towards  erecting  an  oven.  The 
lessee  then  took  possession  and  built  the  oven,  but  the  lessor  never  com- 
pleted the  house  nor  fixed  the  bresummer.  After  the  lessee  had  occupied 
the  house  from  Christmas  1826  to  Midsummer  1830,  the  lessor  applied  to 
him  for  the  rent  due,  and  was  refused  payment  thereof,  on  the  ground 
that  the  house  had  not  been  completed,  whereupon  the  lessor  distrained 
for  the  rent ;  and  it  was  held  that  the  distress  was  illegal,  as  the  condition 
upon  which  the  rent  was  to  become  due  remained  unaccomplished,  (t)  So 
where  an  oral  agreement  was  entered  into  for  the  letting  and  hiring  of  a 
house  and  furniture  at  an  annual  rent  of  170/.,  payable  quarterly,  the 
house  to  be  furnished  completely  in  a  manner  suitable  to  a  ladies9  school, 
and  the  lessee  took  possession,  and  received  a  written  agreement  for  sig- 
nature, which  he  declined  to  execute  until  the  house  was  furnished  by  the 
lessor  according  to  his  promise  ;  but  the  lessee  continued  to  occupy  the 
house,  and  the  lessor  distrained  for  a  quarter's  rent ;  it  was  held  that  the 
furnishing  of  the  house  by  the  lessor  in  the  manner  agreed  upon  was  a 
condition  precedent  to  the  tenant's  liability  for  the  payment  of  the  rent, 
and  that  the  distress,  therefore,  was  unjustifiable.  (£)  Whenever  a  cove- 
nant or  promise  to  pay  rent  is  conditional  and  dependent,  and  the  lessor 
is  ready  and  willing  to  fulfil  the  condition  on  his  part,  but  the  lessee  pre- 
vents him,  the  lessor  shall  have  his  power  of  distress.  (/) 

(/)  Knight  v.  Bennett,  11  Moore,  222 ;  3  Bing.  (%)  Regnart  v.  Porter,  5  M.  &  P.  370 ;  7  Bing. 

361,  a.  c.  451,  s.  c. ;  post,  Conditions. 

(g)  Tindal,  C.  J.,  6  M.  &  P.  375-  (*)  Mechelen  v.  Wallace    7  Ad.  6t  B.  54,  ti. ; 

(A;  Cox  v.  Bent,  2M.&P. 281 ;   5  Bing.  185,  post,  ch.  19, s.  2. 

••  c  (1)  M'Leisk  v.  Tate,  Cowp.  783,  784, 
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A  landlord  agreed  to  let  a  dwelling-house  to  a  tenant  at  a  yearly  rent 
of  50/.,  which  the  tenant  agreed  to  pay.  And  the  tenant  also  agreed  "  to 
keep  the  house  in  tenantable  repair ;  likewise  the  stable  and  loft  at  a  fur- 
ther rental  of  25/.  per  annum,  to  be  paid  on  the  usual  quarter  days ;"  and 
it  was  held  that  this  was  a  demise  of  two  different  sets  of  premises  at 
separate  rents,  payable  at  different  periods;  that  the  50/..  rent  was  pay- 
able yearly,  and  the  25/.  rent  payable  quarterly,  and  that  the  landlord 
consequently  could  not  distrain  for  the  first-mentioned  rent  before  the 
expiration  of  the  current  year.(iw)  Where  a  contract  was  entered  into  for 
the  letting  and  hiring  of  a  house  for  a  year  certain,  at  a  rent  payable 
quarterly  "  or  half-quarterly  if  required,"  and  the  tenant  entered  into  pos- 
session and  paid  his  rent  quarterly  for  the  first  year  of  the  tenancy,  at  the 
expiration  of  which  period  the  lessor,  without  any  previous  demand  or 
notice  to  the  tenant,  distrained  for  half  a  quarter's  rent  then  alleged  to  be 
due ;  it  was  held  that  the  lessor  had  no  right  so  to  do  without  giving  a 
previous  intimation  and  notice  to  the  tenant  of  his  election  to  take  the 
rent  half  quarterly,  (n) 

A  distress  by  the  lessor  after  tender  of  the  rent,  without  a  fresh  demand 
on  the  tenant,  is  illegal ;  and  if  the  lessor  distrains  before  the  rent  has 
become  due,  the  tenant  may  resist  the  entry  and  seizure  by  force,  and 
after  a  seizure  has  been  made,  he  may  rescue  his  goods  at  any  time 
before  they  have  been  impounded ;  but  when  once  the  goods  have  been 
impounded,  they  are  in  the  custody  of  the  law,  and  the  tenant  cannot 
then  break  the  pound  and  retake  them,  (o)  "  Tender  upon  the  land 
before  the  distress  makes  the  distress  tortious ;  (p)  tender  after  the  dis- 
tress and  before  the  impounding^  makes  the  detainer  and  not  the  taking 
wrongful;  tender  after  the  impounding  makes  neither  the  one  nor  the 
other  wrongful,  for  then  it  comes  too  late,  because  then  the  cause  is  put 
to  the  trial  of  the  law  to  be  there  determined." (q)  If  a  landlord  distrains 
for  rent  in  arrear  goods  sufficient  to  satisfy  the  rent,  and  wantonly 
abandons  the  distress,  he  cannot  lawfully  make  a  second  distress  for  the 
same  rent,  although  it  remains  due.(r)  The  power  of  distress  is  in  all 
cases  subservient  to  prerogative  process  issued  by  the  crown  such  as  an 
extent,  so  that  if  the  landlord  has  actually  distrained  and  impounded  the 
goods  and  chattels  of  the  tenant  updn  the  premises,  such  distress  must 
give  way  in  favour  of  the  extent,  and  the  sheriff  may,  consequently,  take 

(m)  Camber  t.  Howard,  1  C.  B.  440.  J.,  8  M.  &  Sc.  369  ;  2  Inat.  507 ;  Gilb.  50. 

(n)  MaLLam  v.  Arden,  3  M.  &  Sc.  795,  796 ;  (?)  Lord  Coke  in  the  six  carpenters*  case,  8 

lOBing.  299,  s.  c.  Rep.  147,  a.     Firth  v.  Purvis,    5  T.   R.  482. 

(o)  1  Inst  47,  b.,  161,  a. ;  Gilb.  61.     Ellis  r.  Thomas  r.  Harries,  1   Sc.  N.  R.  524.     Ellis  v. 

Taylor,  8M.&W.  415.  Taylor,  8M.&  It.  418. 

(p)  Hobart,  C.  J.,  Cranley  v.  Kingswell,  Hob.  (r)  Dawson  v.  Cropp,  1  C.  B.  961  ;  3  D.  &  L. 

207 ;  Abbott,  C.  J.,  8  B.  &  Aid.  473  ;  Tindal,  C.  225,  8.  c. 
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the  goods  out  of  the  hands  of  the  landlord  and  sell  them  for  the  benefit  of 
the  crown,  (s) 

Distress  by  agents. — A  mere  receiver  of  rents  (not  being  a  receiver  ap- 
pointed by  the  Court  of  Chancery)  has  no  power  to  distrain  although  he 
may  be  authorized  to  collect  and  receive  the  rents  for  his  own  benefit (t) 
And  when  an  agent  or  bailiff  receives  a  special  authority  from  the  lessor 
to  levy  a  distress  upon  the  demised  premises,  the  authority  must  be  given 
and  acted  upon  in  the  name  of  the  lessor  or  reversioner,  and  not  in  the 
name  of  the  agent  or  ministerial  officer  charged  with  the  execution  of  the 
process.  A  receiver  appointed  by  the  Court  of  Chancery  has  a  power  of 
distress,  and  need  not  previously  apply  to  the  court  for  a  particular  order 
for  that  purpose.  But  if  there  should  be  any  doubt  as  to  the  party  having 
a  legal  right  to  the  rent,,  he  should  make  an  application  to  the  court  for  an 
order,  as  he  must  distrain  in  the  name  of  the  person  who  has  that  right  (tr) 

Distress  by  joint  tenants,  coheirs,  and  copartners. — One  joint 
owner  or  joint  reversioner  may  distrain  alone,  but  he  must  avow  and  jus- 
tify the  taking  of  the  distress  in  his  own  right,  and  as  bailiff  to  the 
other,  (x)  He  may  also  sign  a  warrant  of  distress,  and  appoint  a  bailiff 
to  distrain  for  rent  due  to  all,  unless  the  others  expressly  dissent  (y)  The 
same  rule  prevails  in  the  case  of  copartners  and  coheirs  in  gavelkind,  any 
one  of  whom  may  avow  and  justify  the  distress  in  his  own  right,  and  make 
conuzance  as  the  bailiff  of  the  others  without  averring  or  showing  any 
express  authority  from  them  to  distrain,  (z)  If  the  distress  is  made  by  a 
bailiff  or  agent  on  behalf  of  all,  all  must  join  in  the  avowry  and  conu- 
zance. (a) 

Distress  by  tenants  in  common. — As  tenants  in  common  have  several 
estates,  and  are  severally  entitled  to  the  rent  and  the  reversion  of  die  de- 
mised premises,  they  should  make  several  distresses.  They  may,  of  course, 
authorize  a  bailiff  to  distrain  on  behalf  of  all,  or  one  tenant  in  common 
may  distrain  on  his  own  account,  and  as  the  bailiff  and  agent  of  the  others, 
but  they  must  avow  and  justify  the  taking  of  the  distress  separately  in  re- 
spect of  their  several  shares.  "  Therefore,  if  three  tenants  in  common  dis- 
train thirty  beasts,  one  of  them  must  avow  for  ten,  the  other  for  ten,  and 
the  third  for  ten  more."  (6)  And  one  tenant  in  common  may  distrain  for 
his  own  share  of  the  rent,  although  the  rent  has  been  reserved  in  one  sum 


(i)  Bro.  Abr.  (Distress)  pi.  7,  Parmenter  v. 
Webber,  8  Taunt.  593;  2  Moore,  656,  s.  c. 
Preece  ▼  Corrie,  2  M.  &  P.  64 ;  5  Bing  24,  s.  c. ; 
Co.  Litt  142,  b.,  143,  a. ;  5  M.  &  B.  157,  162. 
Wade  r.  Marsh,  Latch,  211. 

(0  Ward  v.  Skew,  2  M.  &  Sc.  756 ;  0  Bing. 
608,  s.  c. 

(u)  Per  Lord  Hardwickc,  Pitt  v.  Snowden,  3 
Atk.  750.  Dancer  v.  Hastings,  12  Moore,  34  ;  4 
Bing.  2,  s.  c.  Bennett  v.  Robins,  5  C.  &  P.  379. 
Brandon  v.  Brandon,  5  Mad.  473. 


(x)  Per  Holt,  C.  J.,  PuUen  t.  Palmer,  5  Moi 
73,  150  ;  8  Salk.  207. 

(y)  Robinson  v.  Hoffman,  1  M.  &  P.  474 ;  4 
Bing.  562 ;  3  C.  &  P.  234,  s.  c. 

(z)  Leigh  v.  Shepherd,  5  Moore,  297 ;  2  B.  & 
B.  465,  s.  c. 

(a)  Stedman  v.  Bates,  1  Salk.  889. 

{b)  Litt.  sec.  314—817.  Per  Holt,  C.  Jn 
Pullen  v  Palmer,  3  Salk.  207.  PkUpott  t.  XW- 
binton,  6  Bing.  104 ;  3  M.  &  P.  320,  s.  c. 
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payable  to  all  generally,  and  not  in  several  sums  payable  to  each,  and 
therefore,  where  a  lessee  holding  under  two  tenants  in  common,  at  a  yearly 
rent  of  18/.,  payable  quarterly,  received  notice  from  one  of  them  to  pay 
to  him  a  moiety  of  the  rent  as  soon  as  it  became  due,  and  the  lessee,  not- 
withstanding such  notice,  paid  the  whole  rent  to  the  other  tenant  in  com- 
mon, it  was  held  that  the  party  who  had  thus  given  the  notice  might  dis- 
train upon  the  land  for  his  moiety  of  the  rent.(c) 

Fifty  acres  of  arable  land  were  demised  by  four  persons  (whose  original 
title  did  not  appear)  at  one  entire  rent  of  94/.  per  annum,  to  be  divided 
and  paid  to  the  four  lessors  separately  in  equal  portions ;  and  it  was  held 
that  as  between  themselves  and  the  lessee  they  must  be  taken  to  be  tenants 
in  common  of  the  reversion,  and  that  one  of  the  four  was  entitled  to  dis- 
train for  a  fourth  part  of  the  rent  independently  of  the  rest(d) 

Of  the  time  and  place  for  making  a  distress. — The  tenant  has  the 
whole  day  on  which  the  rent  becomes  due  to  pay  such  rent,  and  a  distress 
therefore  cannot  be  made  until  the  day  after  the  day  appointed  for  the 
payment  of  the  rent,  (e)  A  distress,  moreover,  cannot  be  made  in  the 
night  or  after  sunset,  or  before  sunrise  ;(/")  nor  upon  land  which  does  not 
form  part  or  parcel  of  the  demise,  and  from  which  the  rent  reserved  does 
not  issue,  unless  the  goods  of  the  tenant  have  been  removed  from  the  de- 
mised premises  and  placed  thereon  within  sight  of  the  lord  coming  to  dis- 
train, or  unless  they  have  been  fraudulently  removed  by  the  tenant  to 
avoid  the  distress.  If,  therefore,  a  tenant  enjoys  an  easement  over,  or  a 
right  to  use,  the  land  of  a  third  party,  and  has,  in  the  bond  fide  exercise  of 
such  right,  placed  his  goods  and  chattels  on  the  land  of  such  third  party, 
the  lessor  has  no  right  to  distrain  them.  Thus,  where  a  wharf  on  the 
banks  of  a  tidal  river  was  demised  to  a  tenant  at  an  annual  rent,  with  a 
right  to  use  part  of  the  bed  of  the  river,  between  high  and  low  water  mark, 
as  a  place  of  deposit  for  boats  and  barges  resorting  to  the  wharf,  it  was 
held  that  the  lessor  of  the  wharf  had  no  right  to  distrain  the  barges  of  the 
tenant  lying  on  such  land  and  bed  of  the  river  alongside  the  wharf,  al- 
though they  were  attached  to  the  wharf  by  head  and  stern  ropes,  inasmuch 
as  the  land  on  which  the  barges  were  lying  belonged  to  the  crown,  and 
had  never  been  demised  to  the  tenant.  (^)  For  the  same  reason  a  land- 
lord could  not,  by  the  common  law,  distrain  the  beasts  and  cattle  of  a 
tenant  feeding  upon  a  common,  and  which  had  been  placed  there  by  the 
tenant  in  the  bona  fide  exercise  of  a  right  of  common  vested  in  him  in  his 
own  right,  or  as  appurtenant  to  the  land  demised  to  him  by  the  lessor. 
But  this  has  been  altered  by  11  Geo.  II.  c.  19,  s.  8,  which  empowers  land- 
re)  Harrison  v.  Barnby,  5  T.  R.  246.  Doe  r.  287. 
Mitchell,  8  Moore,  229.  (/)  Co.  Litt  142,  a. ;  Gilb.  50 ;  Parke,  B.,  $ 

(<f)  Whtiley  r.  Roberts,  M.  CI.  &  Y.  107.  CAP.  218. 

(«)  21  Hen.  6,  40 ;  14  Hen.  4,  81 ;  Hale,  n.         (^)  Bustard  r.  Capel,  8  B.  *  C.  141 ;  8  M.  & 
304 ;  Co.  Litt.  47,  b.    Duppa  v.  Mayo,  1  Saund.      P.  494 ;  6  Bing.  J  60,  a.  c.  (in  error.) 
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lords  to  take  and  seize  as  a  distress  for  arrears  of  rent,  any  cattle  or  stock 
of  their  tenants  feeding  or  depasturing  upon  any  common  appendant  or 
appurtenant. 

Of  the  lessor's  right  to  follow  and  distrain  goods  and  chattels  removed 
from  the  demised  premises. — "  If  the  lord  coming  to  distrain  hath  a  view 
of  the  beasts  within  his  fee,  and  before  he  can  distrain  them  the  tenant 
chases  them  into  the  highway,  the  lord  may  distrain  them  there,  (h)  If 
the  tenant  fraudulently  or  clandestinely  removes  goods  and  chattels  from 
the  demised  premises  to  prevent  the  lessor  from  distraining  them  for  rent 
in  axrear,  the  lessor,  or  his  bailiff  or  agent  may,  within  thirty  days  next 
after  such  removal,  take  and  seize  them  wherever  they  may  be  found, 
unless  they  have  in  the  mean  time  been  sold  bond  fide  to  some  person 
ignorant  of  the  fraud.  But  if  it  be  necessary  to  break  open  any  door  in 
order  to  seize  such  goods,  the  lessor  must  call  a  constable  or  other  peace 
officer  to  his  assistance,  and  must  force  the  door  in  his  presence  and  in 
the  day  time.(t)  To  deter  tenants  from  fraudulently  removing  their 
goods  to  avoid  a  distress,  a  penalty  to  the  amount  of  double  the  value  of 
the  things  distrained  is  imposed  upon  the  offender,  (£)  which  may  be  reco- 
vered by  an  action  of  debt,  or,  (if  the  goods  do  not  exceed  50/.  in  value,) 
by  a  summary  proceeding  before  two  justices.  (/)  It  is  not  necessary,  in 
order  to  establish  a  fraudulent  removal  to  prevent  a  distress,  to  show  that 
the  lessor  was  about  to  distrain  (m)  when  the  goods  were  carried  away, 
nor  that  the  removal  was  clandestine :  (n)  if  it  appears  that  rent  was 
due  at  the  time  of  such  removal,  and  that  the  goods  were  taken  away  for 
the  purpose  of  putting  them  out  of  reach  of  a  distress,  the  removal  is 
a  fraudulent  removal  within  the  meaning  of  the  statute,  (o)  If  no  rent 
was  due,(/>)  or  there  was  sufficient  distress  on  the  demised  premises,  in- 
dependently of  the  goods  removed  to  satisfy  the  rent,  the  removal  is  not 
fraudulent,  and  the  lessor  cannot  consequently  follow  and  distrain  the 
goods,  (q )  The  statute  applies  solely  to  the  goods  of  the  tenant  Ifj  there- 
fore, a  third  party,  such  as  a  lodger  in  a  house,  removes  his  goods  to  pre- 
vent them  from  being  distrained  for  rent  due  from  the  tenant,  such  goods 
cannot  be  followed  and  distrained  off  the  demised  premises  by  the  lessor.(r) 
The  same  power  of  following  and  distraining  goods  removed  from  the  de- 
mised premises,  is  accorded  to  the  lessor  of  realty  by  the  Roman  law, 


(h)  2  Inat.  232. 

(t)  11  Geo.  2,  c.  19,  s.  7.  Angellr.  Harrison, 
17  Law  J.,  Q.  B.  25;  12  Jur.  114,  s.  c.  Rich  v. 
WooUey,  5  M.  &  P.  670 ;  7  Bing.  651,  s.  c. 

(k)  Back  v.  Meats,  5  M.  &  8.  2u0. 

(t)  Horse/all  v.  Davy,  1  Stark.  169.  Bromley 
r.Blden,  Mood.  &  Malk.  175. 

(m)  Stanley  v.  Wharton,  10  Pr.  138. 

(»)  Opperman  v.  Smith,  4  D.  8c  R.  33. 

(o)  Parrey  v.  Duncan,  M.  &  Malk.  634,  635. 


Lister  v.  Brown,  3  D.  &  R.  501.  John  t.  /#* 
hint,  1  Cr.  &  M.  227. 

(p)  Rand  v.  Vanghan*  1  Sc.  670 ;  1  Bing.  N. 
C.  767,  s.  c.  Watson  r.  Main,  3  Esp.  15.Jfrrf*- 
fidd  v.  Nightingale,  1  Cr.  &  M.  230,  n. 

(q)  Parrey  v.  Duncan,  M.  &  M.  533 ;  5  M.  & 
P.  22  ;  8  Bing.  243,  s.  c. 

(r)  Thornton  v.  Adams,  5  M.  ft  S.  88.  Pot- 
man v.  Harre'l,  6  C.  &  P.  227.  FkUtor  t. 
MariUier,  9  Ad.  &  K.  461. 
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the  French  law,  and  other  systems  of  jurisprudence  founded  on  the  Roman 

code.(*) 

What  things  may  be  distrained. — Goods  and  chattels  in  the  custody  of 
the  law  cannot  be  distrained  for  rent,  such  as  goods  and  chattels  in  a 
pound,  or  goods  seized  upon  a  fi.  fa.9  or  taken  under  an  attachment  and 
remaining  in  the  possession  of  a  sheriff's  officer  or  bailiff.  (/)  But  goods 
and  chattels  in  the  custody  of  a  messenger  under  a  fiat  in  bankruptcy  are 
not  in  custodid  legis  so  as  to  prevent  their  being  distrained  by  the 
lessor,  (u)  If  growing  crops  have  been  taken  in  execution  and  sold  by 
the  sheriff,  the  vendee  has  a  right  to  the  land  until  the  crops  are  fit  to  be 
cut  and  carried  away,  and  the  landlord  has  no  right  to  distrain  such  crops 
for  rent  accruing  due  subsequently  to  the  execution  and  sale,  unless  the 
crops  after  they  have  come  to  maturity  and  have  been  severed,  are  allowed 
to  remain  an  unreasonable  time  upon  the  demised  premises,  (a?)  If,  in- 
deed, the  execution  is  irregular  or  fraudulently)  or  the  sheriff's  officer 
after  the  seizure  of  the  goods  relinquishes  the  possession  and  leaves  no 
one  in  possession  of  them,  then  they  may  be  distrained  and  taken. (z) 

Before  goods  seized  by  tlie  sheriff  under  an  execution  can  be  re- 
moved or  sold,  the  landlord  must  be  paid,  either  by  the  sheriff,  or  the 
execution  creditor,  one  year's  rent,  or  the  rent  for  any  less  period  that 
may  happen  to  be  due  at  the  time  of  such  seizure,  (a)  provided  he  gives 
notice  of  and  proves  his  claim  prior  to  the  sale  or  removal, (b)  or  the  sheriff 
is  aware  of  its  existence,  (c)  But  there  must  be  an  existing  tenancy  at 
the  time,(flO  and  if  the  tenant  holds  under  a  lease  the  lease  must  be  pro- 
duced,(i)  and  the  execution  must  not  be  an  execution  put  in  by  the  land- 
lord himself,  (f)  This  right  of  the  landlord  to  a  year's  rent  is  confined  to 
executions  upon  judgments,^)  and  private  extents,  and  does  not  extend 
to  prerogative  process,  such  as  an  extent  in  chief  or  an  extent  in  aid.  (/*) 
By  7  &  8  Vict.  c.  96,  s.  67,  "  no  landlord  of  any  tenement  let  at  a  weekly 


(#)  Pothier,  Louage,  No.  257. 

(0  Co.Litt.  47;  Willes,  131 ;  1  Ventr.  221. 

(«)  Per  Lord  Hardwicke,  1  Atk.  103,  104. 
Briggs  r.  Sowry,  8  M.  &  W.  739. 

(x)  Peacock  r.  Purvis,  5  Moore,  79 ;  2  B.  & 
B.  362,  s.  c.  Wright  v.  Dewes,  1  Ad.  Sc  B.  641 ; 
3  N.  &  M.  790,  s.  c.  Parslow  v.  Cripps,  Com. 
204.  fiction  ▼  Southby,  Willes,  131.  Hutt  v. 
MorrcU,  12  Jur.  352. 

(y)  Smith  y.  Russell,  3  Taunt.  400.  SL  John's 
College  r.  Murcott,  7  T.  R.  263. 

(z)  Blades  v.  Arundale,  1  M.  &  S.  718. 

(a)  8  Anne,  c.  14.  1  Archbold's  practice,  by 
Chitty,  8th  ed.  673 — 576.  Williams  v.  Lewsey, 
1  M.  &  Sc.  92.  Smallman  v.  Pollard,  7  Sc.  N. 
B.  911 ;  6  M.  &  Or.  1001.  Riseley  v.  Rylc,  11 
M.  &  W.  16.  Reynolds  v.  Barford,  7  M.  &  Gr. 
449.  Cocker  r.  Musgrove,  15  Law  J.,  Q.  B.  365. 
As  to  the  party  entitled  to  make  the  claim  as  the 
immediate  landlord,  see  Bennett's  case,  2  Str.  786. 
Thurgood  r.  Richardson,  5  M.   &  P.  270 ;   7 


Bing.  428,  s.  c.  Colyer  v.  Speer,  4  Moore,  473. 
Forster  v.  Cookson,  1  Q.  B.  419.  Clarke  v.  Lord, 
2  Dowl.  55,  227.  Haytkom  v.  Bush,  ib  641. 
Harrison  v.  Barry,  7  Pr.  690. 

(b )  Waring  v.  Dewberry \  1  Str.  97.  Palgrave 
v.  Windham,  ib.  212.  Arnilt  v.  QarneU,  3  B.  & 
Aid.  440.  Smith  v.  Russell,  3  Taunt.  400,  ex 
parte  Descharmes,  1  Atk.  103.  And  if  the  goods 
on  the  premises  are  not  sufficient  to  satisfy  a  year's 
rent,  the  sheriff  mast  withdraw.  Foster  v.  Hilton, 
1  Dowl.  35.     Calvert  v.  Joliffe,  2  B.  &  Ad.  419. 

(c)  Andrews  v.  Dixon,  3  B.  6c  Aid.  645. 

(d)  Hodgson  v.  Oascoigne,  5  B.  fie  Aid.  88. 

(e)  Augustienv.  ChaUis,  1  Exch.  279;  17  Law 
J.,  Exch.  73. 

(/)  Taylor  v.  Lanyon,  4  M.  &  P.  316;  6 
Bing.  536,  s.  c.     Lee  v.  Lopes,  15  Bast,  230. 

{g)  Brandling  v.  Barrington,  9  D.  &  R.  617. 

(A)  The  King  y.  De  Caux,  2  Vt.  17.  The  King 
v.  Hill,  6  Pr.  19. 

E    E    2 


420  LEASES. — LANDLORD   AND   TENANT.  [CHAP.  VIII. 

rent  shall  have  any  claim  or  lien  upon  any  goods  taken  in  execution 
under  the  process  of  any  court  of  law,  for  more  than  four  weeks'  arrears 
of  rent,  and  if  such  tenement  shall  be  let  for  any  other  term  less  than  a 
year,  the  landlord  shall  not  have  any  claim  or  lien  upon  such  goods  for 
more  than  the  arrears  of  rent  accruing  during  four  such  terms  or  times  of 
payment."  And  by  the  recent  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  107, 
it  is  enacted,  that  when  goods  are  taken  in  execution  under  the  process  of 
any  county  court  the  landlord  shall  be  entitled,  by  writing  under  his  hand 
or  the  hand  of  his  agent,  to  be  delivered  to  the  bailiff  or  officer,  stating 
the  terms  of  holding  and  the  rent  payable,  to  claim  any  rent  then  due  to 
him,  not  exceeding  the  rent  of  four  weeks  where  the  demised  tenement  is 
let  by  the  week,  and  not  exceeding  the  rent  accruing  due  in  two  terms  of 
payment  where  the  tenement  is  let  for  any  other  term  less  than  a  year, 
and  not  exceeding  in  any  case  the  rent  accruing  due  in  one  year ;  and- 
in  case  of  any  such  claim  being  so  made,  the  bailiff  or  officer  shall  dis- 
train for  the  amount  of  the  rent  and  costs  as  well  as  for  the  amount  of 
money  and  costs  for  which  the  warrant  of  execution  was  issued  under  the 
act. 

Property  of  third  parties  on  the  demised  premises  in  the  possession 
and  use  of  the  owners,  and  not  in  the  possession  or  under  the  charge  of 
the  tenant,  cannot  be  distrained  for  rent.     The  landlord  has  no  right,  for 
example,  to  distrain  the  carriage  and  horses  of  a  morning  visitor  standing 
at  the  door  of  the  tenant's  dwelling-house,  or  under  a  shed  upon  the  de- 
mised premises  ;  or  the  horse  of  a  stranger  who  has  called  at  the  house  on 
business,  and  tied  up  the  animal  to  the  gate  or  the  stable  door.     He  can- 
not distrain  a  horse  which  has  brought  corn  to  be  ground  at  the  ten- 
ant's mill,  and  has  been  fastened  to  the  mill  door  whilst  the  corn  was 
being  ground  to  be  taken  back ;  nor  a  horse  which  has  brought  yarn  to  a 
private  beam  belonging  to  the  tenant  to  be  weighed,  and  has  been  placed 
in  a  stable  on  the  demised  premises  whilst  the  weighing  was  accomplished, 
the  horse  in  each  of  these  cases  being  in  the  possession,  and  use,  and 
under  the  control  of  the  owner  or  his  servant,  (t)     Neither  can  the  land- 
lord distrain  the  boat  or  barge  of  a  third  party,  lying  in  a  private  dock,  or 
private  canal,  or  alongside  a  wharf  upon  the  demised  premises,  provided 
such  boat  or  barge  is  in  the  hands  and  under  the  care  of  the  master  and 
crew  of  the  owner,  and  is  at  the  time  employed  in  the  owner's  business, 
and  is  in  his  use  and  possession,  and  not  in  the  use  and  possession,  nor 
under  the  control  of  the  tenant  ;(£)  if  indeed  it  is  abandoned  and  left 
upon  the  demised  premises  in  the  possession,  or  use,  or  under  the  care  of 
the  tenant  or  his  servants,  then  it  is  distrainable.(/) 

(t)  Owen,  J.,  Rede  v.  Burley,  Cro.  Eliz.  596.      660. 
Mutpratt  v.  Gregory,  3M.&W.  679.  {I)  lb.  633;  3H.&W.  677,  •.  c 

(*)  MurpraU  v.  Gregory,  IH.&W.  646,  658, 
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The  goods  and  chattels,  and  wearing  apparel  of  a  guest  in  the  tenant's 
house,  in  the  actual  possession  and  use  of  such  guest,  cannot  be  distrained 
for  rent,  whether  the  house  in  which  the  guest  is  lodged  is  a  private  dwell- 
ing-house or  a  common  inn.  (at)  The  goods  and  chattels  also  of  third 
parties  placed  upon  the  demised  premises  in  the  possession  and  under  the 
care  of  the  tenant,  in  the  ordinary  course  of  trade,  are  exempt  from  dis- 
tress. Thus  the  goods  and  chattels,  horses  and  carriages  of  travellers, 
deposited  in  hostelries  and  public  stables,  (n)  or  in  a  market  or  fair,  where 
things  are  taken  to  be  bought  or  sold,  (o)  or  goods  delivered  to  a  carrier 
to  be  carried  for  hire.(p)  The  horse  in  the  smith's  shop  shall  not  be  dis- 
trained for  the  rent  issuing  out  of  the  shop,  nor  the  horse,  &c,  in  the 
hostry,  nor  the  materials  in  the  weaver's  shop  for  the  making  of  cloth,  nor 
cloth  or  garments  at  a  tailor's,  nor  sacks  of  corn,  nor  meal  in  a  mill,  nor 
in  a  market,  for  it  is  in  custody  (protection)  of  law."  (q)  This  exemption 
in  favour  of  trade  has  in  modern  times  been  extended  to  the  yarn  of  a 
stocking  manufacturer,  placed  in  the  house  of  the  tenant,  a  stocking 
weaver,  to  be  woven  into  stockings  ;(r)  to  the  silk  of  a  velvet  manufac- 
turer, delivered  to  the  tenant,  a  silk  weaver,  and  taken  home  by  him  to  be 
made  into  velvet,  at  his  own  house ;  (#)  to  bullocks  sent  to  a  slaughterer, 
or  carcase  butcher,  to  be  slaughtered  and  cut  up  in  the  way  of  his  trade, 
and  sent  back  in  joints  to  the  owner  to  be  sold  or  consumed ;  (t)  to  corn 
sent  to  a  miller  to  be  ground ;  (w)  to  old  clothes  sent  to  a  tailor's;  casks 
sent  to  a  cooper's,  or  boats  to  a  boat  builder,  to  be  repaired ;  (x)  goods 
sent  to  a  weigher  to  be  weighed,  (y)  or  to  an  auctioneer,  commission  agent, 
factor,  warehouseman,  wharfinger,  or  other  agent,  to  be  sold  or  exported, 
or  otherwise  to  be  dealt  with  in  the  course  of  trade. (2)  "The  principle 
of  the  exemption,"  observes  Parke,  B.,  "  is  the  public  good :  that  is,  that 
all  men  may  freely,  and  without  interruption  or  danger  of  the  loss  of  their 
goods,  deal  with  those  who  carry  on  trades  or  businesses  for  the  benefit  of 
all,  indiscriminately ;  or  buy  or  sell  in  fairs  or  markets,  and  thus  supply 
themselves  with  the  commodities  of  life.  .  .  .  The  ground  of  the  ex- 
emption is  not  that  the  goods  are  to  be  worked  up  or  managed,  but  that 
they  are  necessarily  to  be  placed  on  the  premises  of  the  trader,  in  the  way 


(»)  7  Hen.  7,  1  b.  Bro.  Abr.  251,  pi.  70. 

(n)  Bro.  Abr.  (Distress)  pi.  57 ;  1  Roll.  Abr. 
688,  pi.  12. 

(0)  7  Hen.  7,  1  b.  Bro.  Abr.  (Distress)  pi.  57. 
Crozier  v.  Tomtinson,  2  Ken.  439. 

Ip)  Gisbourn  r.  Hurst,  1  Salk.249. 

(q)  Co.  Litt.  47,  a.  Stuffe  mise  an  tailor, 
fuller,  shereman,  weaver,  miller  et  hujusmodi  ne 
seront  distreine  car  ceux  artificiers  sont  pour  le 
common  weale.  Bro.  Abr.  Distresse,  fol.  251,  pi. 
70.  Mon  toje  en  le  shop  d'un  taylor  ne  pcut  etre 
distrain,  nee  mon  cheval  en  nn  hosteric,  nee  mon 
cheTai  en  le  shop  d'un  ferror,  que  est  la  d'etre  fer, 
car  la  ley  done  liberte  a    mister   mes  biens  la. 


Rolle  Abr.  fol.  668,  pi.  12.  Parson*  r.  QingsU, 
16  Law  J.,  C.  P.  230. 

(r)  Wood  v.  Clarke,  1  Cr.  &  J.  484. 

is)  Gibson  v.  Ireson,  3  Q.  B.  39. 

U)  Brown  v.  Shevill,  2  Ad.  &  B.  138. 

(u)  Cro.  Eliz.  596;  Bac.  Abr.  distress,  (b.) 

(x)  Per  Lord  Abinger,  7  M.  &  W.  465 ;  1M, 
&  W.  660,  661. 

(y)  Read  v.Burley,  Cro.  Bli*.  596. 

(z)  Findon  v.  M'Laren,  6  Q.  B.  891.  Adams 
v.  Grant,  1  C.  &  M.  380.  Gilman  v.  Elton, 
6  Moore,  243  ;  3  B.  &  B.  75,  s.  c.  Thompson  v. 
Mashiter,  8  Moore,  254  ;  1  Bing.  283,  s.  c. 
Matthias  v.  Memari,  2  C.  &  P.  353. 
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of  his  trade,  if  that  trade  is  to  be  made  available  to  the  public."  (a)  If 
the  trade  can  be  carried  on  with  profit  and  advantage  without  the  things 
being  left  on  the  demised  premises  in  the  custody  and  possession  of  the 
tenant,  they  are  not  there  ex  necessitate^  and  are  consequently  distrain- 
able.  Thus  it  has  been  held  that  if  a  brewer's  casks  be  left  with  a  publi- 
can until  the  beer  is  consumed,  the  casks  do  not  fall  within  the  exemption, 
and  are  not  privileged  from  distress,  inasmuch  as  it  is  in  nowise  essential 
to  the  carrying  on  the  trade  of  the  publican  that  the  brewer  should  find 
the  casks,  (b)  So,  if  the  barge  of  a  purchaser  of  salt  is  left  at  the  salt- 
works in  the  possession  of  the  vendor  of  the  salt,  it  is  distrainable  for 
rent,  inasmuch  as  "  it  is  not  necessary  for  the  protection  of  trade  that  the 
boat  should  be  delivered  into  the  custody  of  the  person  manufacturing  and 
selling  salt.  The  trade  may  well  be  carried  on  at  the  salt  works  without 
the  possession  of  the  boat  being  at  all  parted  with  by  the  owner."  (c) 
Upon  the  same  principle  it  has  been  holden  that  a  farmer's  cart  which  has 
brought  malt  to  a  brewer,  and  has  been  left  in  the  brewer's  yard  in  the 
possession  and  under  the  charge  of  the  brewer,  or  his  servant,  to  be  loaded 
with  a  return  cargo  of  grains,  or  beer,  is  distrainable  for  the  rent  of  the 
brewing  premises,  (d)  If  a  carriage  which  has  been  sent  to  a  coachmaker 
to  be  repaired  is  left  on  the  premises  after  the  repairs  have  been  com- 
pleted, for  purposes  foreign  to  the  trade  of  a  coachmaker,  it  is  distrain- 
able,^) unless  the  coachmaker  exercises  some  other  trade  thereon,  and 
the  carriage  is  left  with  him  for  the  purpose  of  being  dealt  with  by  him  in 
the  exercise  of  such  trade.  If  he  exercises  the  trade  of  a  commission 
agent  for  the  sale  of  coaches  and  carriages,  as  well  as  the  trade  of  a  coach- 
maker, and  the  carriage  is  left  with  him  to  be  sold,  it  would  then  come 
within  the  principle  of  the  exemption.  (/)  It  has  been  held  that  a  car- 
riage standing  at  livery  is  distrainable.  (g)  Whenever  a  chattel  found 
upon  the  demised  premises  has  been  lent  or  let  by  the  owner  to  the 
tenant,  it  is  distrainable  if  it  is  not  in  actual  use  at  the  time  of  the  levying 
of  the  distress.  (A)  There  is  a  decision  to  the  effect  that  cattle  on  their 
way  to  market  in  charge  of  a  drover,  and  turned  into  a  close  on  the  de- 
mised premises  in  the  night,  are  distrainable ;  (i)  but  this  decision 
appears  to  be  directly  at  variance  with  numerous  authorities,  and  with  the 
principles  established  for  the  benefit  of  trade,  and  cannot  now  be  consi- 
dered law.(A)     Independently  of  the  exemption  in  favour  of  trade,  "the 

(a)  Parke,  B.,  1  M.  fit  W.  652,  657.  227 ;  4  C.  B. 

(b)  Joule  r.  Jackson*  7  M.  &  W.  451.  (A)  Fenton  v.  Logan,  S  M.  &  8c  82.     Qorlo* 


Aldenon,  B.,  Muspratt  v.  Gregory,  1  M.  &     v.  Falkner,  4  T.  B.565. 
77. 


W.  646  ;  8  M.  &  W.  677.  <*)  Fowtee  v.  Joyce,  8  Ley.  260;  2  Ventr.  50; 

(d)  Per  Cur.  8  M.  &  W.  681.  Lutw.  1161. 

(e)  Shepherd  v. Cafe,  5  C.  &  P.  418.  (k)  Tate  v.  Glted,  2  Saund.  290,a  2.  Chri* 
(/)  Findon  v.  J/'Larai,  6  Q.  B.  891.  tiaiTs  Bl.  Com.  8  n.  4.  Nugent  v.  Kirwan,  1 
(g)  Francis  v.  Wyatt,  8  Burr.  1498  ;  1  W.  Bl.  Jebb  &  Symea,  Irwh,  Q.  B.  Kep.  97.     Bay  ley,/., 

483  ;  3  M.  &  W.  681.     Adams  v.  Grant,  1   Cr.  Adams  v.  Grant,  1  C.  &  M.  887.     Findon  r. 

&  M.  381.    Parsons  v.  Gingell,  16  Law  J.,  C.  l\  M'Laren,  6  Q.  B.  891. 
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cattle  may  reasonably  be  considered  as  having  continued  in  the  posses- 
sion of  the  drover,"  (/)  and  if  so,  they  are  not  distrainable  on  this  ground 
alone.  And  whenever  the  landlord's  permission  to  place  cattle  upon  the 
demised  premises,  for  a  temporary  purpose,  has  been  asked  and  obtained, 
and  the  beasts  are  placed  thereon  with  the  express  authority  of  the  lessor, 
the  latter  cannot  afterwards  distrain  them  without  giving  notice  to  the 
owner  of  the  withdrawal  of  his  consent.  The  landlord  in  such  a  case  im- 
pliedly undertakes  not  to  exercise  his  power  of  distress,  as  by  so  doing  he 
would  be  guilty  of  a  direct  fraud,  (m)  And,  lastly,  it  has  been  enacted  and 
declared  by  7  Anne,  c.  12,  s.  3,  on  grounds  of  public  policy  that  process 
of  distress  against  the  goods  of  any  ambassador,  or  other  public  minister 
of  a  foreign  state,  or  of  his  domestic  servants,  shall  be  void. 

Goods  and  chattels  of  the  tenant  privileged  from  distress. — Goods  and 
chattels,  and  articles  of  produce  of  a  perishable  nature,  have  always  been 
considered  to  be  unfit  to  be  taken  and  detained  as  a  pledge  for  rent,  in- 
asmuch as  they  are  liable  to  a  rapid  deterioration,  and  cannot  be  restored 
to  the  tenant  in  as  good  plight  as  they  were  in  when  taken,  within  the 
period  allowed  by  law  for  their  redemption.  Therefore,  fruit,  milk,  and 
other  things  of  a  perishable  nature  could  not  be  distrained ;  "  but  as  the 
statute  2  W.  &  M .,  c.  5,  s.  3,  directs  the  distress  to  be  sold  within  five 
days  unless  replieved,  perhaps  the  ancient  rule  of  the  common  law,  with 
respect  to  the  perishable  nature  of  the  distress  no  longer  extends,  in  the 
case  of  a  distiess  for  rent,  to  anything  which  is  not  liable  to  deterioration 
within  the  period  prescribed  by  the  statute  for  the  sale  of  it  (it)  As  the 
things  distrained  were  regarded  at  common  law  in  the  light  of  a  pledge 
to  be  returned  to  the  tenant  when  the  rent  was  paid,  it  was  held  that 
money  could  not  be  distrained  unless  in  a  bag,  because  the  identical  pieces 
could  not  be  known  and  restored ;  and  that  grain  or  flour  could  not  be 
taken  out  of  a  sack,  or  hay  from  a  barn,  because  it  could  not  well  be  as- 
certained whether  the  identical  quantity  taken  had  been  returned.  Corn 
in  the  sheaf  was  not  distrainable  unless  found  in  a  cart. 

Growing  crops,  fruit,  &c. — Growing  corn,  grass,  fruits,  hops,  roots, 
and  growing  produce,  also  were  not  distrainable  as  the  crop  was  attached 
to  the  freehold,  and  could  not  be  taken  up  and  returned  to  the  tenant 
in  case  he  chose  to  redeem  the  pledge  in  the  same  state  and  condition  as 
it  was  in  when  removed.  (6)  But  the  acts  of  2  W.  &  M.,  c.  2,  s.  3,  and  11 
Geo.  II.,  c.  19,  s.  8  &  9,  now  enable  the  lessor  to  distrain  loose  corn  and  corn 
in  the  sheaf;  (p)  straw  and  hay,  growing  corn,  grass,  hops,  roots,  fruits, 
pulse,  and  growing  produce  generally.  (Post,  p.  429.)     These  acts,  how- 

(l )  Per  Cor.  1M.&W.  681,  682.  (o)  1  Rollc  Abr.  667.    Bradby  on  Distresses 

(m)  Joyce  v.  Fovkes,  2  Vera.  129.     Hortford  218  ;  Gilbert,  82. 

v.  Webster,  1  C.  M.  &R.  696;  1  Gale,  1,  s.  c.  (p)  Clark  v.  OatlarU^  2  Moore,  491.     Clark 

(»)  Bradby  on  Distress,  218,  ed.  1808.  v.  Calvert,  3  Moore,  114,  115. 
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ever,  do  not  extend  to  trees,  shrubs  and  plants  growing  in  nursery  gar- 
dens, nor  to  money. 

Tenants  fixtures  annexed  to  the  freehold  by  nails  and  permanent 
fastenings,  such  as  furnaces,  cauldrons,  chimney-pieces,  kitchen-ranges, 
6toves,  coppers,  grates,  blinds,  &c.  &c,  are  not  distrainable,  as  they  can- 
not be  removed  and  restored  without  sustaining  some  injury,  (q)  But  if 
they  are  attached  to  the  freehold  by  bolts  and  screws,  so  as  to  be 
moveable,  they  may  be  distrained  and  taken,  (r)  A  millstone  in  a  mill, 
and  an  anvil  in  the  smith's  shop  cannot  be  distrained  for  rent,  although 
the  anvil  be  removed  out  of  the  stock,  or  the  millstone  out  of  the  socket  to 
be  picked,  for  the  anvil  is  accounted  part  of  the  forge,  and  the  null- 
stone  part  of  the  mill,  though  it  is  not,  when  taken,  actually  fixed  to  the 
freehold,  (s) 

Tilings  conditionally  exempt. — Beasts  of  the  plough,  implements  of 
husbandry,  and  the  tools  and  instruments  of  a  man's  trade  or  profession — 
such  as  the  books  of  the  scholar,  the  axe  of  the  carpenter,  the  anvil  of  the 
smith, (t)  the  stocking-loom  of  the  weaver,(u)  the  thrashing  machine  of 
the  farmer,  are  privileged  from  distress  so  long  as  they  are  in  actual  use,(x) 
or  there  are  other  goods  on  the  demised  premises  sufficient  to  satisfy  the 
rent  without  them.  Sheep,  in  common  with  beasts  of  the  plough,  share 
in  this  latter  exemption  by  express  legislative  enactment.  By  51  Hen. 
III.,  stat.  4,  it  is  provided  that  no  man  of  religion,  nor  other  person 
shall  be  distrained  by  his  beasts  that  profit  his  land,  nor  by  his  sheep,  by 
the  king's  or  other  bailiffs,  so  long  as  they  can  find  other  distress  or  other 
chattels  sufficient  for  the  levying  of  the  distress,  (y) 

What  amounts  to  a  distress  for  rent. — It  is  not  necessary  in  order  to 
make  a  distress  for  rent,  that  the  lessor,  or  his  agent,  should  take  corporal 
possession  of  the  things  intended  to  be  distrained.  It  is  sufficient  if 
the  lessor  in  person,  or  by  deputy,  enters  upon  the  demised  premises  and 
announces  the  distress  to  the  tenant,  or  his  servants,  or  the  persons  in 
actual  occupation  of  the  property.  Thus  when  a  stranger  was  about 
to  remove  some  goods  he  had  deposited  on  the  demised  premises,  and 
the  lessor,  hearing  of  his  intention,  came  upon  the  land  and  declared  that 
he  would  not  suffer  the  things  to  be  removed  until  his  rent  was  paid, 
and  then  went  away,  and  in  the  course  of  the  day  sent  in  a  broker  who 


(q)  Co.  Litt.  47,  b.  Nxblett  v.  Smith,  4T.R. 
504.  Abbott,  C.  J.,  4  B.  &  Aid.  207.  Darby  v. 
Harris,  1Q.B.  898,  899.  DaUon  v.  Whitten,  3 
Q.  B.  961 ;  3  G.  &  D.  71,  s.  c 

(r)  Garrow,  B.,  Duck  ▼.  Braddyll,  1  M'CleU 
234. 

($)  Bro.  Abr.  (Distress)  pL  23 ;  14  Hen.  8,  fol. 
25,  pi.  6. 

(t)  14  Hen.  8,  f.  25,  pi.  6;  Co.  Litt.  47,  a. 
Davie*  v.  Aston,  3  D.  &  L.  189. 

(tt)  Waits  v.  Davit,  1  Selw.  N.  P.  676.   Simp- 


ion  v.  Hartopp,  Willes,  512 ;  Smith's  Lead.  Cs* 
187—194.  Harvey  v.  Pocock,  11  M.  &  W.  740. 
Wood  t.  Clark*.  1  Cr.  &  J.  484. 

(x)  14  Hen.  8,  fol.  25,  pi.  6.  Stony  v  Robi* 
son,  6  T.  R.  138.  Wagsiaff  v.  Clark,  WoodM, 
326.    Roberts  t.  Jackson,  Peake't  Ad.  Gas.  36. 

(y )  Growing  crops  not  being  immediately  avail- 
able, do  not  prevent  the  landlord  from  distraining 
beasts  of  the  plough.  Piggott  v.  Birties,  1  M*  * 
W.  441,  442. 
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made  a  formal  distress,  but  in  the  mean  time  the  stranger  had  removed 
his  property  off  the  demised  premises,  it  was  held  that  the  distress  was 
commenced  by  the  landlord's  entry  and  declaration,  and  that  the  landlord 
was  justified  in  retaking  the  goods  at  the  place  to  which  they  had  been  re- 
moved.^) So  where  the  landlord's  agent  entered  upon  the  demised  pre- 
mises in  the  absence  of  the  tenant,  and  told  the  servants  of  the  latter 
that  he  was  come  to  distrain  for  rent,  and  walked  round  the  premises,  took 
an  inventory  and  left  this  inventory  at  the  dwelling-house,  with  a  notice  of 
distress  addressed  to  the  tenant,  informing  him  that  he  had  distrained  the 
goods  mentioned  in  the  inventory  for  rent  due  to  his  landlord,  it  was  held 
that  the  distress  was  completed  and  accomplished  by  these  acts  of  the 
agent,  and  that  the  subsequent  departure  of  the  latter  without  leaving  any 
one  in  possession  of  the  things  distrained  was  not  an  abandonment  of  the 
distress.(a)  And  where  the  agent  of  the  lessor  went  into  a  field  forming 
part  of  the  demised  premises  where  the  tenant's  cattle  were  grazing,  and 
placing  his  hand  upon  one  of  the  beasts,  declared  that  he  distrained  the 
whole  of  them  for  the  rent  then  due,  it  was  held  that  this  was  an  actual 
levying  of  a  distress  on  all  the  cattle  in  that  particular  inclosure.(ft) 

The  tenant  is  entitled  to  recover  damages  for  the  wrongful  distress,  al- 
though he  had  the  free  use  of  the  goods  all  the  time  they  were  in  the  con- 
structive custody  of  the  law.(c) 

Impounding  and  securing  the  goods, — The  landlord  may  now  impound 
the  things  distrained  in  any  barn  or  building,  hovel  or  rick,  or  on  any  fit 
part  of  the  demised  premises,  (d)  No  formal  impounding  is  required  as  in 
ancient  times,  in  order  to  remove  the  goods  from  the  possession  and  con- 
trol of  the  tenant,  and  place  them  in  the  custody  of  the  law.  As  soon  as 
the  distrainor  has  made  out  and  delivered  to  the  tenant,  or  has  left  upon 
the  premises  an  inventory  of  the  goods  he  has  taken,  they  are  impounded 
within  the  meaning  of  the  statute.  Thus,  where  the  landlord  distrained 
four  casks  of  beer  in  a  cellar,  and  gave  the  usual  notice  of  the  distress  to 
the  tenant,  and  left  the  casks  where  he  found  them  in  the  cellar,  without 
placing  them  under  lock  and  key,  or  leaving  any  person  in  charge  of  them, 
it  was  held  that  the  casks  were  duly  impounded,  (e)  So  where  cattle  which 
had  been  distrained  for  rent  were  left  in  a  field  on  a  farm  where  they  were 
taken,  and  the  gates  of  the  field  which  had  been  properly  secured  by  the 
broker  who  levied  the  distress  were  opened,  and  the  beasts  taken  out  and 
driven  away,  it  was  held  that  this  was  a  pound-breach  rendering  the  party 
who  committed  the  act  liable  to  treble  damages  under  the  statute.  (/)    And 

(z)  Woody  Nunn,  2M.&P.  30,  81 ;  5  Bing.      790. 
10,  t.c.  (d)  2  Wm.  &  M.  teas.  1,  c.  5;  11  Geo.  2,  c. 

(a)  Swan*  r.  Earl  Falmouth,  8  B.  &  C.  456 ;      19,  s.  10. 

2M.&B.  584.  (e)  Firth  v.  Purvis.  5  T.  R.  432. 

(b)  Thomas  t.  Harries,  1  Sc.  N.  R.  524.  (/)  CasUman  v.  Hicks,  Car.  &  Marsh.  266. 
(e)  Baylis*  Y.Fisher,  7  Bing.  153;  4  M.  &  P. 
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if  the  distrainor  enters  and  makes  a  general  announcement  of  the  distress 
on  one  day,  and  follows  up  the  proceeding  on  the  next,  by  giving  the 
tenant  notice  of  the  particular  things  distrained  and  taken,  the  impounding 
is  complete  at  all  events  from  the  time  of  such  notice.^) 

Formerly  the  distrainor,  in  removing  the  goods  distrained,  might  have 
removed  them  to  any  place  he  thought  fit  for  the  purpose  of  impounding 
them,  but  the  statute  of  Malbridge  prohibits  the  distrainor  from  driving 
the  distress  out  of  the  county  in  which  it  is  taken,  and  by  1  &  2  Ph.  &  M.  c 
12,  s.  1,  it  is  enacted  that  no  distress  of  cattle  shall  be  driven  out  of  the 
hundred,  rape,  wapentake,  or  lathe  in  which  it  has  been  taken,  except  it 
be  to  a  pound  overt  within  the  same  shire  not  above  three  miles  distant 
from  the  place  where  such  distress  was  taken,  and  that  no  cattle  or  goods 
distrained  shall  be  impounded  in  several  places,  whereby  the  owner  shall 
be  constrained  to  sue  several  replevies  for  the  delivery  of  the  distress  so 
taken  at  one  time,  on  pain  of  forfeiture  of  one  hundred  shillings  and  treble 
damages.  If  the  distrainor  uses  or  consumes  for  his  own  private  use 
things  distrained  and  impounded ;  if  he  draws  beer  out  of  a  barrel,  (A)  tans 
hides,  (t)  or  uses  or  works  beasts  or  cattle,  (A)  he  of  course  subjects  him- 
self to  an  action  for  damages  at  the  suit  of  the  owner  thereof. 

Pound  breach. — As  soon  as  the  goods  are  impounded  they  are  in  the 
custody  of  the  law,  and  the  tenant  cannot  retake  them  without  being  guilty 
of  pound  breach,  and  subjecting  himself  to  an  indictment, (/)  and  also  to 
an  action  for  treble  damages  and  costs  of  suit,(ra)  although  the  distress 
may  be  wrongful  or  irregular,  and  no  rent  may  be  in  arrear  or  due.(*) 
If  the  pound  is  broken,  and  the  goods  are  taken  away,  the  landlord  may 
follow  them  and  recapture  them,  but  he  must  not  break  open  the  doors  of 
a  private  house  or  stable  or  inclosure,  nor  enter  the  grounds  of  a  third 
party  for  the  purpose  of  retaking  the  goods,  except  it  be  on  fresh  pur- 
suit, (o) 

Replevin  for  a  wrongful  distress. — As  the  things  distrained  were  ori- 
ginally regarded  merely  as  a  pledge  for  the  payment  of  the  rent,  it  was 
thought  that  one  pledge  was  as  good  as  another,  and  that  the  end  and 
object  of  the  distress  would  be  as  well  answered  by  sufficient  sureties  for 
the  payment  of  the  rent  as  by  the  retention  of  the  distress  itself.  The 
law,  therefore,  permitted  the  tenant  to  have  back  the  things  distrained, 
provided  he  substituted  another  sufficient  pledge  in  lieu  thereof,  and  gave 
security  to  the  sheriff  of  the  county  in  which  the  distress  had  been  taken 

(g)  Thomas  v  Harries,  1  Sc.  N.  R.  534,  535.  tleman  v.  Hides,  Car.  &  Marsh.  266. 
(h)  Dod  v.  Monger,  6  Mod.  216.  (n)  Co.  Litt.  47  b.     Costworih  t.  Bctiso*,  J 

(i)  Duneomb  v.  Reeve,  Cro.  Eliz.  783.  Baym.  104.     Parrett  Nav,  Co.  v.  Stower,  6  U.  & 

(*)  Post,  ch.  11,  s.  1.  W.  564. 

(0  Rex  v.  Bradskaw,  7  C.  &  P.  238.  (o)  Rich  v.  Wodley,  5  M.  &  P.  675;  7  Bin* 

(m)  2  Wm.  &  M.  sesa.  1,  c.  5,  b.  4 ;  11  Geo.  2,  651 ,  8.  c. 
c.  19,  8.  10.    Firth  ?.  Purvis,  5  T.  R.  432.    Cos- 
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for  the  prosecution  of  his  complaint  without  delay  against  the  distrainor 
for  the  unlawful  taking  and  detainer  of  the  chattels,  (p)  The  proceeding 
by  which  this  was  effected,  was  called  a  replevin,  or  the  substitution  of  one 
pledge  or  security  in  the  place  of  another,  (q)  The  tenant  whose  goods 
had  been  distrained,  sued  out  a  writ  directed  to  the  sheriff,  commanding 
him  to  replevy  the  goods  which  were  alleged  to  have  been  taken  and  un- 
lawfully detained,  and  to  do  justice  between  the  parties  in  the  matter,  that 
no  more  complaint  might  be  heard  for  want  of  justice,  (r)  But  as  the 
suing  out  of  this  writ  from  the  High  Court  of  Chancery  occasioned  great 
delay  and  injury  to  persons  resident  in  the  more  distant  parts  of  the 
kingdom,  the  sheriff  was  by  the  statute  of  Marlbridge  (52  Hen.  III.  c.  21) 
authorized  to  replevy  beasts  on  his  own  authority  without  the  writ  of 
replevin,  on  complaint  being  made  to  him  of  the  wrongful  taking  and  de- 
tainer. The  tenant  is  entitled  to  replevy  the  goods  distrained  at  any  time 
before  they  are  actually  sold,  (s)  and  for  this  purpose  he  must  attend  at 
the  office  of  the  under-sheriff  of  the  county,  or  one  of  the  deputy  sheriffs 
appointed  to  receive  replevins,  (t)  and  there  tender  his  sureties,  and 
enter  into  the  required  bond  to  prosecute  his  complaint  against  the  dis- 
trainor without  delay,  (u)  and  the  undersheriff  or  deputy-sheriff  is  then 
bound  to  make  out  his  precept  for  the  delivery  and  restoration  of  the  dis- 
tress to  the  owner.  (&*)  If  the  sheriff  takes  insufficient  sureties,  he  will  of 
course  be  responsible  to  the  landlord  for  the  damage  he  has  sustained 
thereby,  (y)  The  County  Courts  Act,  9  &  10  Vict.  c.  95,  provides  (s.  137) 
for  the  replevin  of  goods  seized  for  rent  under  the  provisions  of  that 
statute. 

Notice  of  the  distress  and  inventory  of  the  goods  distrained. — If,  after 
the  levying  of  the  distress,  the  goods  are  removed  from  the  demised  pre- 
mises to  be  impounded,  notice  of  the  distress  and  of  the  place  where  the 
goods  are  impounded  must  be  given  to  the  lessee.  And  if  the  goods  are 
impounded  on  the  demised  premises,  the  landlord  must  give  the  lessee 
distinct  notice  of  the  things  included  in  such  distress,  in  order  that  the 
tenant  may  know  what  he  is  to  replevy  in  case  he  wishes  to  have  back  the 
goods  and  to  dispute  the  legality  of  the  seizure.  And  for  this  purpose, 
as  soon  as  the  distress  is  made,  whether  by  the  lessor  or  his  bailiff,  an  in 
ventory  of  the  goods  distrained  should  be  made  and  served  upon   the 


(p)  As  to  the  form  ancfinterpretation  of  ^reple- 
vin bonds,  see  Jackson  v~.  Hanson,  8  M.  &  W. 

477. 

(q)  Kiplsoiarb  est  rem  apud  alium  detentam, 
cautione  legitime  interposita  redimere.  Et  cautio 
luec  est  stipulatio  in  forma  juris  adhibita  de  stando 
jori  et  sistendo  se  foro ;  dictum  autem  replegiare 
quasi  revadiare,  hoc  est  vadium  vel  pignus  unum 
loco  alterius  suggerere  et  constituere.  Spelman, 
Gloss.  485. 


(r)  Pita.  N.  B.  68. 

(«)  Jacob  v.  King,  5  Taunt  451.  Griffiths  v. 
Stephens,  1  Chitt  196;  1  Marsh.  135. 

(0  13  Ed.  1,  stat.  1,  c.  2;  11  Geo.  II.  c.  19, 
s.  23. 

(u)  Gent  v.  CtOts,  17  Law  J.,  Q.  B.  55. 

(?)  Bract,  lib.  4,  fol.  156—159.  As  to  the  pro- 
ceedings in  replevin,  see  Bac.  Abr.  Replevin  ;  E. 
Gilb.;  A  rcA.Land.&TenU  286—302;  Arch.  Pr.973. 

(y)  Plumer  v.  Briscoe,  17  Law  J.,  Q.  B.  158. 
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lessee,  together  with  the  notice  of  the  distress.  The  notice  of  the  distress 
must  contain  an  accurate  statement  of  the  amount  of  rent  distrained  for, 
and  of  the  particular  things  taken.  If  the  rent  stated  in  the  notice 
exceeds  the  amount  that  was  then  due,  the  distress  is  an  illegal  distress, 
although  the  value  of  the  things  taken  falls  short  of  the  rent  actually  due, 
and  such  wrongful  taking  and  detainer  cannot  be  cured  by  a  second 
notice  stating  the  amount  due.  Thus,  where  a  lessor  gave  notice  to  the 
lessee  that  he  had  distrained  for  165/.  2s.  Sd.  rent  in  arrear,  when  the 
actual  amount  of  rent  due  was  only  80/.  2*.  Sd.,  it  was  held  that  an  action 
was  maintainable  against  the  lessor  for  the  wrongful  distress,  although  the 
value  of  the  goods  taken  was  under  80/.,  and  the  lessor,  before  selling 
them,  had  served  a  second  notice  on  the  tenant,  stating  the  true  amount  of 
rent  in  arrear,  and  that  the  distress  was  taken  for  that  amount  only,  and 
would  be  sold  unless  that  amount  was  paid  or  the  property  replevied,  (y) 
The  notice  must  also  contain  a  correct  enumeration  of  the  things  dis- 
trained ;  for  if  the  landlord  removes  and  sells  goods  and  chattels  which 
were  not  included  in  the  inventory,  and  notice,  and  which  have  not  conse- 
quently been  comprised  in  the  distress,  he  is  liable  to  an  action  for 
damages  at  the  suit  of  the  tenant,  (z) 

Appraisement  and  sale  of  the  distress. — If  the  tenant,  within  five  days 
after  he  has  received  notice,  neglects  to  pay  the  rent,  the  lessor  or  dis- 
trainor may,  with  the  assistance  of  the  sheriff  or  under-sheriff  of  the 
county,  or  a  constable  of  the  hundred  or  parish,  cause  the  goods  and 
chattels  distrained  to  be  appraised  by  two  sworn  appraisers,  and  may  after- 
wards sell  them  for  the  best  price  that  can  be  got  for  them,  and  apply  the 
purchase-money  in  discharge  of  the  rent  and  the  costs  of  the  sale,  (a) 
leaving  the  overplus,  if  any,  in  the  hands  of  the  said  sheriff,  under-sheriff 
or  constable,  for  the  owner's  use.     The  schedule  of  the  stat  57  Geo.  IIL 
c.  93,  regulating  the  costs  of  appraisements,  "  whether  made  by  one  broker 
or  more,"  refers  only  to  the  case  of  the  employment  of  a  single  appraiser 
by  consent,  and  does  not  dispense  with  the  attendance  of  the  two  sworn 
appraisers  required  by  the  statute,  (b)     If  the  broker  or  person  actually 
making  the  distress  on  behalf  of  the  landlord  constitutes  himself  one  of 
the  appraisers,  the  appraisement  is  wrongful  and  irregular,  (c)    If  the 
tenant  holds  under  a  covenant  not  to  carry  hay  or  straw  off  the  demised 
premises,  the  landlord    who    has  distrained  hay  and   straw    may  sell 
it,  subject  to  a  condition   that  the  purchaser   shall  consume  it  on  the 
land,  (d) 

(y)  Taylor  v.  Uenniker,  12  Ad.  &K.  491, 492.  Saunders,  1  Mood.  &  Bob.  875. 

Iz)  Bishop  v.  Bryant,  6  C.  &  P.  484.  (c)  Wcsivoodv.  Cowne,  1  Stark.  172;  Ball,  ft 

(a)  2  Wm.  &  M.  seas.  1,  c.  5.    PiggoU  v.  Bir-  P.  81. 
<&#,  1  M.  &  W.  448.  (d)  Abbey  v.  PefcA,  8H.&W.  419.   Fnuktr 

(6)  Allen  v.  Flicker,  10  Ad.  &  E.  640.  Bishop  v.  Lee,  10  M.  &  W.  709. 
▼.  Bryant,  6  C.  &  P.  484,  oTerruliog  Fletcher  r. 
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Growing  craps. — If  the  lessor  exercises  the  power  of  sale  given  by  stat. 
11  Geo.  II.  c.  19,  s.  8,  over  the  growing  produce  of  the  land,  he  must 
give  the  tenant  notice  of  the  particular  crops  distrained,  and  as  soon  as 
the  crop  has  come  to  maturity,  it  must  be  cut  or  gathered,  and  depo- 
sited in  a  barn  or  other  proper  place  of  deposit  pursuant  to  the  act,  and  the 
lessor  must,  within  the  space  of  one  week  thereafter,  give  to  the  tenant,  or 
leave  at  the  last  place  of  his  abode,  notice  of  the  place  where  such  crop 
and  chattels  so  severed  from  the  freehold  are  deposited,  and  at  the  expira- 
tion of  five  days  from  the  giving  of  such  notice,  he  may  appraise  and  sell 
the  same  in  the  usual  way,  if  the  tenant  has  not  in  the  meantime  paid  or 
tendered  the  whole  rent  then  in  arrear.  If  he  is  guilty  of  any  irregularity 
damages  are  recoverable,  but  these  may  often  be  merely  nominal,  (e)  Goods 
followed  and  distrained  after  a  fraudulent  removal,  or  whilst  depasturing  on 
commons  appendant  or  appurtenant,  may  be  sold  in  the  same  manner  as  if 
they  had  been  distrained  on  the  demised  premises.  (/)  If  goods  are  dis- 
trained and  sold  when  no  rent  is  due  or  in  arrear,  the  distrainor  is  liable 
to  an  action  for  the  recovery  of  double  the  value  of  such  goods,  (g) 

Costs  and  expenses  of  the  distress. — By  57  Geo.  III.  c.  98,  it  is  enacted, 
that  no  person  making  any  distress  for  rent  under  20/.  shall  take  or  receive 
out  of  the  produce  of  the  things  distrained  and  sold  any  more  than  the 
following  costs  and  charges :  i.  e.,  for  levying  the  distress,  3s. ;  for  the 
man  in  possession,  2s.  6d.  per  day;  for  the  appraisement,  6d.  in  the 
pound,  with  the  amount  of  the  stamp ;  for  advertisements,  10*. ;  for  cata- 
logues, sale,  and  commission,  and  delivery  of  goods  to  the  purchaser,  1*. 
in  the  pound  on  the  net  produce  of  the  sale.  If  more  costs  and  charges 
are  levied  than  those  allowed  by  the  act,  the  party  aggrieved  has  a  sum- 
mary remedy  before  two  justices  for  treble  the  amount  of  the  charges,  or 
he  may  bring  an  action  for  the  recovery  of  them ;  but  it  is  provided  (s.  4) 
that  no  judgment  shall  be  given  against  the  landlord  for  such  treble  costs, 
unless  he  has  personally  levied  the  distress.  Every  broker  or  other  person 
who  shall  make  and  levy  any  distress  is  to  give  a  copy  of  his  charges,  and 
of  all  the  costs  and  charges  of  the  distress  signed  by  him,  to  the  person 
on  whose  goods  and  chattels  any  distress  shall  have  been  levied,  although 
the  rent  demanded  may  exceed  the  sum  of  20/.  (h)  When  the  rent  dis- 
trained for  exceeds  20/.,  the  costs  are  not  limited  to  any  particular 
amount  or  fixed  scale  of  charge ;  but  they  must  be  fair  and  reasonable.^') 

Excessive  distresses. — If  the  lessor  distrains  goods  and  chattels  beyond 
what  is  reasonably  and  fairly  necessary  for  the  purpose  of  realizing  the 

(«)  Owen,  t.  Ltghy  3  B.  &  Aid.  470.    Proud-  Paterton,  1  C.  &  K.  271 ;  Arch.  Land.  &  Tent. 

love  t.   Twemlow,  1  C.  &  M.  326.    Biggin*  r.  303.    Matters  v.  Farru,  1  C.  B.  716. 
Qoode,  2  C.  &  J.  864  ;  post,  ch.  22,  s.  2.    (Da-         (A)  Hart  v.  Leach,  1  M.  &  W.  560 ;  1  k  2  Pk. 

mages.)  &  M.,  c.  12,  s.  2.     Child  t.  Chamberlain,  5  B.  ft 

(/)  11  Geo.  II.  c.  19.  Ad.  1049. 

(g)  2  Wm*  &  M.  Bess.  6,  c.  5,  8. 2.    Loekier  r.         (*)  Lyon  v.  Tomkiet,  1  M.  &  W.  603. 


480  LANDLORD   AND   TENANT. — EXCESSIVE   DISTRESS.       [CHAP.  VIII. 

rent  and  expenses,  the  distress  is  an  excessive  distress,  and  he  renders 
himself  liable  to  an  action  for  damages  at  the  suit  of  the  lessee,  (k)  If  he 
distrains  the  crops  growing  in  two  fields  when  the  crop  growing  in  one 
would  be  sufficient  when  at  maturity  to  satisfy  the  rent  and  charges,  the 
distress  is  an  excessive  distress.  (/)  But  it  is  not  for  every  trifling  excess 
that  an  action  is  maintainable ;  it  must  be  disproportionate  to  some  con* 
siderable  extent.  And  "  if  there  is  but  one  thing  which  can  be  taken,  so 
that  it  must  be  taken  or  the  party  must  go  without  his  distress  for  taking 
it,  no  action  lies,  though  it  much  exceeds  the  sum  for  which  the  distress  is 
taken."  (m)  The  action  may  be  brought  by  a  lodger  or  under-tenant  whose 
goods  have  been  taken  as  well  as  by  the  lessee  himself;  (n)  and  if  the 
lessee,  after  the  distress,  enters  into  an  agreement  with  the  landlord 
respecting  the  sale  and  disposition  of  such  distress,  or  authorizes  him  to 
dispense  with  some  or  all  of  the  usual  forms  preparatory  to  a  sale,  he  does 
not  thereby  waive  or  abandon  his  right  of  action  for  the  excessive  dis- 
tress, (o) 

Unauthorized  acts  of  bailiffs. — The  landlord  is  not  responsible  for  the 
acts  of  his  bailiff  when  the  latter  has  clearly  exceeded  or  departed  from 
the  authority  given  to  him.  Where,  therefore,  a  landlord  authorized 
bailiffs  to  distrain  on  a  particular  farm,  and  directed  them  not  to  take 
anything  but  what  was  found  thereon,  and  the  bailiffs  distrained  the 
cattle  of  a  third  party  beyond  the  boundary  of  the  farm,  and  the  cattle 
were  sold  and  the  landlord  received  the  proceeds  of  the  sale,  it  was  held 
that  he  was  not  liable  in  trover  for  the  value  of  the  cattle,  unless  the  jury 
find  that  he  ratified  the  act  of  the  bailiffs,  with  knowledge  of  the  irregula- 
rity, or  that  he  chose,  without  inquiry,  to  take  the  risk  upon  himself  and 
adopt  the  whole  of  their  acts.(  p) 

Of  the  action  for  use  and  occupation. — To  obviate  difficulties  that 
sometimes  occurred  in  the  recovery  of  rents  by  action,  when  the  demises 
were  not  by  deed, it  has  been  enacted, by  11  Geo.  II.  c.  19,  s.  14,  "that it 
shall  be  lawful  for  a  landlord,  where  the  agreement  is  not  by  deed,  to 
recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  heredita- 
ments held  or  occupied  by  the  defendant  in  an  action  on  the  case  for  the 
use  and  occupation  of  what  was  so  held  or  enjoyed,  and  if  in  any  evidence 
on  the  trial  of  such  action  any  parol  demise,  or  any  agreement  (not  being 
by  deed)  whereon  a  certain  rent  is  reserved  shall  appear,  the  plaintiff  in 
such  action  shall  not,  therefore,  be  non-suited,  but  may  make  use  thereof 

(k)  52  Hen.  8,  c.  4.     Wells  v.  Moody,  7  C.  &  620. 
P.  59.    Holland  v.  Bird,  3  M.  &  Sc.  363 ;  10         (m)  Per  Lord  EUenborough,  Field  ?.  MitM 

Bing.  15,  ■.  c.     Yates  t.  Tearle,  6  Q.  B.  282.  6  Esp.  71, 72. 

(!)  Piggott  v.  Biriles,  1  M.  &  W.  441.     As  to         (n)  Fisher  t.  Algar,  2  C.  &  P.  374. 
the  implied  promise  by  the  lessor  to  indemnify  his         (o)   Willoughby  ▼.  Marshall,  4  D.  &  R.  5S9; 

own  bailiff  or  servant  executing  the  distress  when  2  B.  &  C.  821,  s.  c. 
such  distress  iB  illegal     Toplis  y.  Grant,  7  Sc.  (  p)  Lewis  v.  Read,  13  M.  &  W.  834. 


SECT.  I.] 


ACTIONS  FOR  USE  AND  OCCUPATION. 


431 


as  an  evidence  of  the  quantum  of  damages  to  be  recovered."  To  charge  a 
party  in  an  action  for  use  and  occupation,  it  must  be  proved  either  that  he 
held  under  a  demise  not  under  seal,  or  that  he  actually  occupied,  or  that 
there  has  been  an  occupation  by  some  other  parties  standing  in  such  a 
relation  to  him  that  their  occupation  is  his,  and  that  he  is  personally  liable 
for  it"  (q)  An  actual  personal  occupation  is  not  necessary  to  sustain  the 
action  when  there  is  a  written  contract  of  demise  for  a  term  not  exceeding 
three  years,  as  the  lessee  "  holds  "  within  the  words  of  the  statute,  although 
he  does  not  occupy ;  and  "  if  there  is  an  actual  holding,  and  the  power  to 
occupy  and  enjoy  is  given  by  the  landlord  to  the  tenant,  so  far  as  depends 
on  the  landlord,  the  action  for  use  and  occupation  is  maintainable."  (r) 
But  it  is  otherwise  if  there  is  no  written  contract  of  demise  between  the 
parties,  and  no  actual  occupation  or  enjoyment,  (s) 

The  lessor  may,  in  this  form  of  action,  recover  rent  agreed  to  be  paid 
on  a  written  demise,  although  the  premises  have  become  dilapidated  and 
uninhabitable,  or  have  been  destroyed  or  injured  by  fire,  and  the  tenant 
has  been  obliged  to  quit  them,  (t)  Also  the  rent  or  compensation 
reserved  or  agreed  to  be  paid  for  the  working  of  a  mine,  (u)  and  compen- 
sation for  the  actual  enjoyment  of  an  incorporeal  hereditament,  (x)  The 
compensation  accrues  de  die  in  diem,  so  that  if  there  is  no  express  con- 
tract for  the  payment  of  rent  at  specific  periods,  the  lessor  is  entitled  to 
be  paid  from  day  to  day  so  long  as  the  occupation  lasts,  (y)  Very  slight 
circumstances,  such  as  entry  on  the  lands,  the  putting  up  a  notice  or  ad- 
vertisement ;  sending  a  woman  to  clean  windows  or  rooms,  or  workmen  to 
put  up  paper,  or  do  repairs,  will  suffice  to  establish  the  fact  of  actual 
occupation,  (z) 

An  occupation  by  an  undertenant  of  the  lessee  against  the  will  of  the 
latter  is  the  lessee's  own  occupation  as  much  as  if  he  was  himself  per- 
sonally present  upon  the  land,  (a)  But  if  one  of  two  joint  lessees  holds 
over  after  the  expiration  of  his  lease,  without  the  assent  of  his  co-lessee, 
the  latter  is  not  responsible  in  respect  of  the  occupation  of  such  co- 
lessee.  (J)     The  actual  possession  and  use  by  one  of  two  executors  of 


(S)  Bull  v.  Sibbs.  8T.  B.  827.  Waring  v. 
King,  8M.&W.  574. 

(r)  Tindal,  C.  J.,  Izon  v.  Gorton,  5  Bing.,  N. 
C.  507  ;  7  Sc.  547.  Erekine,  J.,  Smith  v.  Twoart, 
8  8c.  N.  E.  174 ;  Gibbs,  C.  J.,  5  Taunt.  519. 
Pinero  v.  Judson,  3  M.  &  P.  497  ;  6  Bing.  206, 
s,  c.  Woolley  t.  Watting,  7  C.  &  P.  610.  How 
t.  KenneUy  3  Ad.  &  E.  665 ;  5  N.  &  M.  1,  s.  c. 
Gregory  v.  Badcock,  2  Smith,  18. 

(«)  Ante,  p.  86.  The  occupation  of  the  wife 
before  marriage  is  not  the  occupation  of  the  hus- 
band. Richardson  v.  Hall,  8  Moore,'307 ;  1  B. 
&  B.  50,  s.  c. 

(0  Bakery.  Holipzaffd,  4  Taunt.  45.  Izon 
▼.  Gorton,  7  Sc.  507.  Surplice  v.  Farnsworth, 
8  Sc.  N.  B.  307  ;  7  M.  &  Gr.  579,  s.  c. 


(u)  Jones  v.  Reynolds,  4  Ad.  &  B.  805;  7  C. 
fit  P.  335,  s.  c. 

(x)  Bird  v.  Higginson,  2  Ad.  &  B.  696 ;  4  N. 
&  M.  505. 

(y)  Packer  v.  Gtbbins,  1  Q.  B.  421.  Kirkman 
v.  Jervis,  7  Dowl.  678.  Selby  v.  Browne,  7  Q. 
B.  632. 

(z)  Sullivan  v.  Jones,  3  C.&  P.  579.  Smith 
v.  Towart,  2  M.&  Gr.  841. 

(a)  Harding  ▼.  Crethorn,  1  Esp.  57.  Ibbs  y. 
Richardson,  9  Ad.  &  B  849  ;  1  P.  &  D.  618, 
s.  c.     Christy  v.  Tancred,  9  M.  &  W.  488. 

(6)  Christy  t.  Tancred,  9  M.  fie  W.  448; 
Tancred  ▼.  Christy,  12  M.  fie  W.  323.  Draper  ▼. 
Crofts,  15  M.  fie  W.  166;  15  Law  J.,  Kxch.  92, 
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property  holden  on  lease  by  their  testator  is  not  in  law  a  possession  and 
use  by  both,  and  does  not  render  both  chargeable  as  joint  occupiers  in 
their  own  right,  (c)  If  a  lessor  sells  or  transfers  his  legal  estate  and  in- 
terest in  the  demised  premises  to  a  third  party,  and  the  lessee  receives 
notice  of  the  transfer,  and  is  required  to  pay  his  rent  to  the  transferee, 
and  refuses,  he  is  liable  to  an  action  for  use  and  occupation"  at  the  suit  of 
the  latter,  (d)  The  defendant  may  show  that  the  plaintiff's  interest  in  the 
premises  has  expired  or  has  been  transferred  to  some  third  party,  but  he 
is  estopped  from  denying  the  lessor's  original  title  to  grant  the  property  to 
be  enjoyed,  (e)  and  cannot  show  that  he  has  only  the  equitable  estate,  or 
that  he  is  entitled  only  as  co-executor  with  others  who  do  not  join  in  the 
action.  (/)  The  courts  will  not,  it  is  said,  try  a  doubtful  title  in  this  form 
of  action,  {g) 

If  a  tenant  has  occupied  land  under  a  corporation,  and  paid  rent  to  the 
corporate  body,  he  may  be  made  liable  in  an  action  for  use  and  occupa- 
tion, although  the  corporation  cannot  in  general  contract,  except  by  virtue 
of  its  common  seal,  (h)     If  a  man  is  let  into  possession  under  an  agree- 
ment for  a  lease  to  be  granted  at  a  future  time,  and  occupies  and  receives 
the  profits  of  the  land,  he  is  liable  in  this  form  of  action  for  a  reasonable 
compensation  to  be  paid  to  the  owner  for  the  use  and  enjoyment  of  the  pro- 
perty.    If  a  man  takes  possession  of  property  as  a  purchaser,  under  a  con- 
tract of  purchase  and  sale,  and  the  vendor  is  unable  to  make  out  a  title,  and 
the  bargain  consequently  goes  off,  the  purchaser  is  not  in  general  bound 
to  pay  any  compensation  or  remuneration  to  the  owner  for  the  temporary 
occupation  and  enjoyment  of  the  property,  (t)     But  if,  after  a  contract 
of  purchase  and  sale  has   gone  off,  or  been  abandoned,    the   intended 
purchaser  continues  to  occupy  and  take  the  rents  and  profits  of  the  land, 
by  the  sufferance  and  permission  of  a  party  who  is  then  entitled  to  the 
immediate  possession,  he  is  bound  to  pay  a  reasonable  compensation  to 
such  party  for  the  permissive  use  and  occupation  of  the  property,  (k)    So 
if  the  vendor  of  a  house  continues  to  reside  in  it  after  he  has  sold  it,  he  ifl 
not  liable  in  respect  of  such  subsequent  residence  to  an  action  for  use  and 
occupation,  (/)  unless  it  be  shown  that  he  was  permitted  to  remain  in  pos- 
session upon  the  express  or  implied  understanding  that  the  occupation 
was  to  be  paid  for.     But  it  has  been  holden,  that  if  the  tenant  or  occupier 

(c)  Nation  v.  Tozer,  1  C.  M.  &  R.  175  ;  4  Tyr.     4  Bing.  75. 

561,  s.  c  (i)  Kirtland  v.  Pounseit,  2  Taunt.  145.    Wi» 

(d)  Lumley  v.  Hodgson,  16  East,  104.  Birch  terbottom  v.  Ingham,  7  Q.  B.  611 ;  14  Law  J.,i. 
v.  Wright,  1  T.  R.  883.  Bennie  v.  Robinson,  7  s.  (Q.  B.)  298,  800.  Beam  r.  Tomlin,  Poke, 
Moore,  539.  253.    Mayor  o/Thetford  v.  Tyler,  8  Q.  B.  100. 

(e)  PMpps  v.  Sculthorpe,  1  B.  &  Aid.  50.  (k)  Howard  t.  Shaw,  8  M.  &  W.  123.    Wet- 
(J)  Dolby  v.  Ha,  11  Ad.  &  B.  335;  3  P.  &     ing  v.  King,  ib.  571.    H%U  r.  Vavgkem,  6  *• 

D.  287.  157. 

(g)  WoodM,  627.  (I)  Tew  v.  Jones,  13  M.  &  W.  12. 

(h)  Mayor  of  Stafford  t.  Tilly  12  Moon,  260 ; 
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has  entered  as  a  trespasser  and  wrongdoer,  and  against  the  will  and  con- 
sent of  the  lord,  and  has  remained  in  possession  and  used  and  occupied 
the  land,  the  latter  may,  if  he  pleases,  waive  the  tort,  and  consent  to  the 
occupation,  and  sue  the  tenant  upon  the  ordinary  implied  promise  to  pay 
a  reasonable  remuneration  for  the  occupation  and  enjoyment  of  the  pro- 
perty, (m)  If  the  owner  accepts  rent  from  a  trespasser,  this  of  course  is  a 
waiver  of  the  tort,  and  a  creation  of  a  tenancy,  with  its  accompanying  rights, 
duties,  and  responsibilities.  If  the  landlord  assigns  his  interest,  and  the 
tenant  has  notice  of  the  assignment,  and  continues  to  occupy  with  the 
consent  of  the  assignee,  he  may  be  sued  for  use  and  occupation  by  the 
latter,  (n)  but  not  otherwise,  (o) 

A  lessee  is  not  liable  for  use  and  occupation  after  a  fiat  in  bankruptcy 
has  been  issued  against  him,  if  the  assignees  accept  his  interest  in  the 
premises,  or  if,  on  their  refusal,  he  delivers  or  tenders  the  possession  of 
them  to  the  lessor,  (p) 

Covenants  and  agreements  to  repair. — If  the  lessee  covenants  to 
keep  the  demised  premises  in  good  repair,  he  must  put  them  into  good 
repair.  If  at  the  time  of  the  demise  they  were  old  and  in  bad  repair,  he 
must  put  them  in  good  repair  as  old  premises,  and  not  keep  them  in  bad 
repair  because  they  happened  to  be  in  that  state  when  he  took  them.  The 
age  and  class  of  the  premises,  with  their  general  condition  as  to  repair, 
must  be  looked  at  in  order  to  measure  the  extent  of  the  repairs  to  be 
done,  (q)  When  the  lessee  has  entered  into  an  express  covenant  or  agree- 
ment to  repair,  uphold,  and  keep  in  repair  a  house,  or  any  other  structure 
or  building  demised  to  him,  he  is  bound  to  rebuild  or  reconstruct  it  if  it 
be  burned  by  an  accidental  fire,  or  be  blown  down  by  tempest,  or  de- 
stroyed by  floods,  or  by  an  inevitable  accident  ;(r)  for  "when  the  party, 
by  his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract.  And  therefore, 
if  the  lessee  covenant  to  repair  a  house,  though  it  be  burned  down  by 
lightning,  or  thrown  down  by  enemies,  yet  he  ought  to  repair  it."(*)  Thus, 
where  a  lease  was  made  of  a  meadow,  by  which  the  river  Exe  ran,  and  the 
lessee  covenanted  to  sustain  and  repair  the  banks,  to  prevent  the  water 
from  overflowing,  upon  pain  of  forfeiture  of  ten  pounds.  And  afterwards, 
"  by  reason  of  a  great,  outrageous,  and  sudden  flood,"  caused  by  the  sub- 
version of  the   weirs  in   Devonshire,   the   banks   were   overthrown   and 

(«)  Patteson,  J.,  Church  v.  Imperial  Gas  Com-  890.     As  to  the  liability  of  the  assignees  in  such 

pany,  6  Ad.  &  E.  864.    Mayor  of  Newport  v.  cases,  Gibson,  v.  Courthope,  1  D.  &  R.  206.  Naish 

Saunders,  3  B.  &  Ad.  412.     Holroyd,  J.,  8  D.  &  v.  Tatlock,  2  H.  Bl.  320. 
B*  298.     Birch  ▼  Wright,  1  T.  R.  379,  887.  (?)  Payne  v.  Maine,  16  M.  &  W.  545 ;  16  Law 

(»)  Standen  v.  Chrismas,  16  Law  J.,  Q.  B.  J.,  Exch.,  130,  s.  c. 
265.  (r)  40  Ed.  3,  fbl.  6,  pi.  11. 

(o)  Cooke  ▼.  Moylon,  16  Law  J.,  Exch.  253.  (*)  Paradine  ▼.  Jane,  Alcyn  27;  2  Sauud.  421, 

(p)  Slack  v.  Sharpe,  8  Ad.  £.  366;  3  N.  &  P.  a.  (2.) 
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perished ;  it  was  held,  that  the  lessee  was  excused  from  the  penalty,  he- 
cause  the  flood  was  the  act  of  God,  which  could  not  be  resisted,  but  that 
he  was  still  bound  to  make  and  repair  the  banks  of  the  river  in  convenient 
time,  because  of  his  own  covenant,  (t) 

A  builder  covenanted  to  erect  and  finish,  in  a  substantial  and  workman- 
like manner,  a  bridge  across  the  river  Usk,  and  to  uphold  and  keep  the 
said  bridge  in  complete  repair  for  seven  years ;  and  an  action  having  been 
brought  against  him  for  a  breach  of  this  covenant,  he  pleaded  that  he  had 
built  the  bridge  according  to  his  covenant,  and  kept  it  in  complete  repair, 
and  capable  of  resisting  any  usual  or  ordinary  flood,  and  that  the  said 
bridge,  by  the  act  of  God,  by  a  great,  unusual,  and  extraordinary  flood  of 
water,  such  as  such  bridge,  so  well  built  and  in  complete  repair,  could  not 
reasonably  be  expected  to  resist,  by  means  of  the  waters  of  the  said  flood 
rushing  and  pressing  against  the  same  was,  without  the  default  of  the 
defendant,  broken  and  washed  away,  &c. ;  it  was  held,  that  the  defendant 
was  nevertheless  bound  by  his  covenant  to  rebuild  the  bridge  ;  and  that  if 
the  defendant  had  wished  to  protect  himself  from  the  consequences  of  any 
extraordinary  flood,  he  should  have  provided  therefor  by  his  contract,  and 
should  have  made  a  loss  of  that  description  an  express  exception  to  the 
general  liability,  (u) 

A  tenant  for  life  of  a  house  under  a  marriage  settlement  had  covenanted 
to  repair  the  house  during  his  life,  and  so  leave  the  same  at  his  death; 
and  an  action  having  been  brought  against  him  for  a  breach  of  this  cove- 
nant, he  pleaded  that  three-fourth  parts  of  the  house  were  burnt  down, 
and  that  he  repaired  it  until  it  was  burnt,  and  had  repaired  the  residue 
that  was  not  burnt ;  and  on  demurrer  to  this  plea  the  court  held  that  it 
constituted  no  answer  at  all  to  the  action,  for  the  defendant  having  cove- 
nanted to  repair  without  any  exception,  it  imported  that  he  should  at  all 
events  repair  the  house,  and  in  case  it  were  burnt  or  fell  down,  should 
rebuild  it. (a?)     So  where  a  lessee  covenanted  "to  repair,  uphold,  support, 
maintain,  amend,  and  keep,"  the  demised  messuage  and  premises  in  need- 
ful and  necessary  repair,  and  an  action  having  been  brought  against  him 
for  a  breach  of  this  covenant,  he  pleaded  that  "the  house  was  by  accident, 
and  without  the  default  of  the  defendant  or  his  servants  or  family,  namely, 
by  means  of  a  fire,  which  accidentally  broke  out  in  an  adjoining  bouse, 
and  communicated  from  that  to  the  house  in  question,  burned  down  and 
destroyed,  and  has  not  since  been  rebuilt ;"  it  was  held,  that  the  plea  was 
no  answer  to  the  breach  of  covenant,  and  that  on  a  general  covenant  to 
repair,  the  lessee  was  bound  to  rebuild  in  case  of  an  accidental  fire.(jf) 
It  has  been  previously  stated,  that  where  a  tenant  has  entered  into  posses- 


t 


(t)  Dyer,  33,  a.  pi.  10.  (x)  Chesterfield  v.  Bolton,  Com.  627. 

(it)  The  Brecknock  Co.  v.  Pritchard,  6  T.  R.  (y)  Bullock  v.  Dommitt,  6  T.  B.650. 
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sion  under  a  lease  void  as  to  the  duration  of  the  term,  or  holds  over  and 
pays  rent  after  a  former  lease  has  expired,  he  is  bound  by  all  such  of  the 
terms  and  stipulations  of  the  lease  as  are  applicable  to  a  yearly  tenancy ; 
and  it  has  been  held  that  if  the  lease,  under  which  he  entered  and 
took  possession,  contains  a  covenant  to  repair,  he  is  bound  to  rebuild  in 
case  of  accidental  fire.  (2)  Articles  of  agreement  under  seal  were  entered 
into  between  an  intended  lessor  and  lessee  for  the  grant  of  a  lease  for 
twenty-one  years,  as  soon  as  a  license  from  the  lord  of  the  manor  (the 
land  being  copyhold  land)  could  be  obtained ;  and  the  lessee  covenanted 
to  keep  the  premises  in  repair  during  the  term  so  to  be  granted,  and  sub- 
sequently entered  and  took  possession  of  the  land,  and  occupied  the  same 
under  the  agreement  for  the  full  term  of  twenty-one  years;  and  it  was  held 
that  he  was  responsible  upon  his  covenant  to  repair,  although  the  intended 
lease  had  never  been  made,  (a)  — 

Where  a  lease,  executed  on  the  9th  of  November,  contained  a  covenant 
on  the  part  of  the  lessee  to  repair,  and  the  tenant  had  taken  possession 
and  pulled  down  buildings  in  the  preceding  month  of  June,  it  was  held 
that  he  could  not  be  made  responsible  therefor,  as  the  lease  was  not  then 
executed,  although  the  habendum  of  the  lease  stated  that  the  premises 
were  to  be  holden  from  the  preceding  22nd  of  June.  The  habendum 
marked  only  the  duration  of  the  tenant's  interest,  and  could  not  operate 
retrospectively  as  a  grant,  (b)  If  the  lease  is  under  seal,  and  the  tenant 
has  bound  himself  by  covenant  to  repair,  and  the  landlord  assigns  his  in- 
terest, the  assignee  will  be  entitled,  as  we  shall  presently  see,  to  sue 
upon  the  covenant,  but  not  where  the  lease  is  by  simple  contract.  In  this 
last  case  the  action  must  be  brought  by  the  original  lessor,  notwithstanding 
the  assignment  (c) 

Of  the  tenanfs  liability  to  maintain  and  repair  the  demised  premises. 
— In  the  absence  of  an  express  covenant  or  agreement  to  repair,  the  lessee 
is  not  bound  to  rebuild  a  house  demised  to  him,  which  has  been  burned 
by  an  accidental  fire,  or  consumed  through  the  negligence  and  folly  of  his 
own  servants. (d)  But  there  results,  in  the  absence  of  an  express  contract, 
to  repair,  (e)  from  the  demise  and  acceptance  of  the  lease  by  the  lessee  an 
implied  covenant  or  promise,  to  use  the  property  demised  in  a  tenant-like 
and  proper  manner ;  to  take  reasonable  care  of  it,  and  restore  it,  at  the 
expiration  of  the  term  for  which  it  is  hired,  in  the  same  state  and  condi- 
tion as  it  was  in  when  demised,  subject  only  to  the  deterioration  produced 

(t)  Digby  v.  Atkinson,  4  Campb.  275.  Pemberton,  12  M.  &  W.  187. 

(a)  Ptstor  y.  Cater,  9  M.  &  W.  815.  As  to  (e)  Port,  ch.  23,  s.  1.  JbiOford  y.  Parson,,  17 
the  amount  of  damages  recoverable  in  actions  for  Law  J.,  C  P.  192 ;  12  Jur.  377,  s.  c.  Standen, 
breaches  of  covenant*  to  repair,  see  Walker  v.  Hat-  y.  Chrismas,  16  Law  J-,  Q.  B.  265. 

ton,  10  M.  ot  W.  249.    Clow  v.  Brogden,  2  Sc.  N.  (d)  APKewie  v.  M'Leod,  4  M.  k  Sc.  253;  10 

R.  303.    Post,  ch.  22,  s.  2,  Damages.  Bing.  385,  s.  c. 

(b)  Shaw  Y.Kay,  1  Bxch.  412;  17  Law  J.,  («)  Stondcn  v.  Chrismas,  16  Law  J.,  Q.  B. 
Bxch.  17.     As  to  voluntary  waste,  see  Edge  v.  265. 
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by  ordinary  wear  and  tear,  and  the  reasonable  use  of  it  for  the  purpose 
for  which  it  was  known  to  be  required.  (/)     In  fulfilment  of  this  implied 
covenant  or  promise,  the  lessee  is  bound  to  keep  the  premises  wind  and 
water  tight,  and  in  a  habitable  state,  if  they  were  in  good  repair  and 
condition  at  the  time  of  the  demise.     He  must  cleanse  the  drains  and 
sewers,  (g)  and  amend  all  trifling  external  injuries  to  the  buildings,  which, 
if  neglected  and  left  unrepaired,  would  operate  to  the  serious  and  lasting 
injury  of  the  inheritance.     He  must  not  suffer  the  roof  to  remain  un- 
covered, so  as  to  let  the  timbers  rot.     If  windows  are  broken  by  the  wind 
and  hail,  or  tiles  are  blown  off,  or  accidentally  broken,  he  is  liable  for  the 
non-repair  of  them,  if  the  consequences  of  his  neglect  would  be  damage  to 
the  building  from  rain,  (h)     But  the  lessee  is  not  bound  to  make  substan- 
tial and  lasting  repairs,  such  as  new  roofing ;  nor  is  he  responsible  for 
ordinary  wear  and  tear,  deterioration  from  age,  or  inevitable  accident; 
and  the  extent  of  his  liability  depends  upon  the  age  and  general  state  and 
condition  of  the  demised  premises  at  the  time  he  took  possession  of  them, 
and  the  duration  and  value  of  his  own  term  and  interest  in  the  property. 
A  tenant  from  year  to  year,  for  example,  whose  estate  may  be  determined 
by  the  lessor  by  a  six  months9  notice  to  quit,  ending  with  the  current  year 
of  hiring,  would  never  be  expected  to  go  to  the  same  amount  of  expense 
for  the  repair  and  preservation  of  the  property,  as  a  tenant  for  a  term  of 
twenty-one  years,  or  a  tenant  for  life.(«)    And  "  if  a  house  be  leased  to  hold 
at  will,  the  lessor  is  not  bound  to  sustain  or  repair  the  house  as  tenant,  for 
term  of  years  is  tied  "(A-)  and  cannot  be  made  responsible  for  permissive 
waste.  (/)      In  certain  cases  in  actions  for  non-repair,  where  the  quantum 
of  damage  may  depend  upon  the  length  of  the  term,  the  plaintiff  must,  it 
seems,  in  his  declaration,  state  the  term  for  which  the  premises  were  de- 
mised.^) 

The  lessee  of  house  property  must  not  remove  wainscots  or  floors,  chim- 
ney-pieces, stoves,  or  bells,  or  things  fixed  to  the  soil  and  freehold ;  he 
must  not  pull  down  and  rebuild,  open  new  windows  and  doors,  and 
change  the  form  and  arrangement  of  the  house,  without  the  consent  of  the 
owner.  He  cannot  convert  one  species  of  edifice  into  another,  such  as  a 
cornmill  into  a  fullingmill,  or  maltmill,  or  a  watermill  into  a  windmill, 
though  the  conversion  be  to  the  pecuniary  advantage  of  the  landlord,  as 


(/)  White  v.  Nicholson,  4  Sc  N.  R.  707;  4  M. 
&  Gr.  95,  b.  c.  Stanley  v.  Agnew,  12  M.  &.  W. 
827. 

(g)  Russell  v.  Shenton,  S  Q.  B.  449.  Bell  v. 
Twentyman,  1  ib.  766. 

(A)  Mansfield,  C.  J.,  Taylor  v.  Whitehead, 
Doug.  749.  Cheetham  v.  Hampton,  4  T.  R.  319. 
Parteriehe  v.  Powlett,  2  Atk.  383.  Holford  v. 
Dunnett,  7  M.  Ac  W.  348.  Stanley  v.  Agnew,  12 
M.  fit  W.  827. 


(i)  Ferguson  v. 


-,  2  Bap.  590.    AuworA 


v.  Johnson,  5  C.  &  P.  241.  Torriano  v.  Tomo, 
6C.  flc  F.  12.  Leach  v.  Thomas ,  7  C.  &  P.  827. 
The  same  principle  prevails  in  the  French  law.  See 
the  Cod.  Civ.  liv.  3,  tit.  8.  art.  1719, 1720, 17K 
5  and  6. 

(k)  Litt.  sec.  71.    EorsefaU  v.  Mather,  Holt,  9. 

(/)  Harnett  v.  Maitland,  16  M.  5c  W.  257;  1* 
Law  J.,  Exch.  134. 

(m)  Turner  v.  Lamb,  14  M.  &  W.  412. 
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well  as  to  the  benefit  of  the  tenant,  (w)  The  lessee  of  farms,  orchards, 
gardens,  and  lands  demised  for  tillage  and  cultivation,  impliedly  covenants 
or  promises,  according  as  the  demise  may  have  been  made  by  deed  or  by 
simple  contract,  to  use  and  cultivate  the  land,  and  manure  the  soil,  ac- 
cording to  the  custom  of  the  country,  and  the  prevalent  course  of  good 
husbandry  in  the  district  where  the  land  is  situate  ;(o)  to  take  all  reason- 
able care  of  fruit-trees,  vines,  strawberry-beds,  gardens,  and  orchards ;  and 
generally  to  exercise  such  an  amount  of  diligence  for  the  conservation  and 
preservation  of  the  subject-matter  of  the  demise,  as  a  prudent  and  cau- 
tious master  would  exercise  for  the  safety  and  well  being  of  his  own  pro- 
perty, (p)  He  must  not  impoverish  the  soil,  or  seek  unjustifiably  to  enrich 
himself  at  the  expense  of  his  landlord.  He  must  not  fell  timber  trees, 
(except  for  the  necessary  repairs  of  a  house  demised  to  him  with  the 
land,)  nor  destroy  spring  woods  or  young  plants  destined  to  become 
trees ;  but  he  may  cut  sallows,  maples,  beeches,  and  thorns,  if  they 
do  not  shelter  a  dwelling-house  or  sustain  a  bank,  or  afford  shelter  to 
cattle,  and  the  cutting  of  them  is  not  prejudicial  to  the  inheritance.  He 
may  also  cut  oaks  and  ashes  where  they  are  usually  cut  as  underwood, 
and  are  in  due  course  to  grow  up  again  from  the  stumps,  and  the  cutting 
is  warranted  by  local  custom  and  usage.  He  must  not  dig  for  gravel, 
lime,  clay,  brick,  earth,  stone,  or  the  like,  except  for  the  necessary  repair 
and  improvement  of  the  demised  premises.  He  must  not  remove  virgin 
8oil,(g0  nor  open  quarries  or  mines  of  metal  or  coal,  for  the  purpose  of 
selling  the  produce  thereof;  but  he  may  work  mines  and  quarries  wnich 
were  open  and  in  existence  at  the  time  of  the  demise,  as  they  then  form 
part  of  the  annual  profits  of  the  land.  He  must  not  convert  arable  land 
into  pasture,  or  pasture  into  arable  land,  or  plough  up  a  warren,  or  divert 
the  courses  of  streams,  nor  dry  up  ancient  pools  or  fish-ponds,  nor  destroy 
fences,  nor  put  land  under  water,  nor  destroy  the  stock  or  breed  of  any 
thing,  (r)  He  must  not  take  all  the  fish  out  of  a  fish-pond,  or  the  doves 
from  a  dovecote,  or  the  deer  from  a  park,  or  the  rabbits  and  conies  from  a 
warren,  or  the  game  from  preserves.  He  is  entitled  to  the  reasonable  use 
and  enjoyment  of  them,  leaving  as  many  in  store  for  the  landlord  when  he 


(»)  Woodmll,  nt  sup.  443.  Dietriehten  v.  Giw 
bilei.  14  M.  &  W.  845. 

(o)  Ante,  151,  158 ;  5  T.  B.  373.  Legh  v. 
Hewitt,  4  East,  154.  Clarke  ▼.  Rontons,  13  M. 
&  W.  752.  HindU  ▼.  PoUitt,  6  M.  &  W.  529. 
Brown  ?.  Crump,  1  Marsh.  567 ;  Woodfall,  428. 
So  by  the  French  law,  *'  Le  funnier  dune  vigne 
doit  la  bien  fia^onner,  la  bien  famer,  la  bien  entre- 
tenir  d'echalas,  la  provigner,  et  generalement  la 
cultfrer  de  la  meme  maniere  qu'nn  bon  et  soigneux 
vigneron  cultiverait  sa  propre  vigne.  Le  fermier 
d'une  metairie  doit  pareillement  bien  faconner  lea 
tenet  en  saison  convenable.  II  ne  lui  est  pas  permi 
deles  charger,  de  let dessaisonner ;  il  doit  avoir  des 


beatiaux  en  quantitl  suffisantes  pour  l'exploiter, 
&c.    Pothier,  (Lodagb,)  No.  190. 

(p)  Qualem  diligentissimus  pater-familias  suit 
rebus  adhibet.  Instit  lib.  3,  tit  25,  §  5. 

(q)  Higgon  v.  Mortimer,  6  C.  &  P.  616.  (6). 
Ferrand  v.  Wibon,  15  Law  J.,  H.  s.  (Ch.)  41, 53, 
54. 

(r)  Lord  D'Arcy,  v.  Aikwiih,  Hob.  234.  Aid- 
ridge  v.  Howard,  5  Sc.  N.  R.  623.  Phillips  v. 
Smith,  14  M.  &  W.  593.  As  to  the  construction 
of  a  covenant  to  work  mines  in  a  workmanlike 
manner,  see  Quarrington  v.  Arthur,  10  M.  &  W. 
338. 
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goes  out,  as  he  found  when  he  was  entrusted  with  the  possession  and  use 
of  the  property.  The  lessee  is  moreover  bound  to  keep  the  fences  and 
ditches,  sea  walls  and  boundaries,  in  good  order,  and  a  reasonable  state 
of  repair  ;(*)  the  extent  of  his  liability  in  this  respect,  and  for  the  cleans- 
ing of  ditches  and  drains,  and  the  reconstruction  of  water-courses,  will 
materially  depend  upon  the  duration  of  his  lease.  A  mere  tenant  at  will, 
whose  interest  the  Roman  lawyers  called  "  precarium,"  is  not  bound,  as 
we  have  already  seen,  to  expend  money  in  permanent  and  lasting  repairs 
and  improvements.  But  "  if  tenant  at  will  commit  voluntary  waste,  as  in 
pulling  down  of  houses,  or  in  felling  of  trees,  the  lessor  shall  have  an  action 
of  trespass  for  this  against  the  lessee."  (0 

The  general  duties  and  obligations  of  the  tenant  are  the  same  in  the 
Roman  law  as  in  our  own  law,  and  are  ably  and  familiarly  expounded  and 
set  forth  by  Domat  in  his  treatise  on  the  civil  law. (ft)  "The  engage- 
ments," says  he,  "  of  the  person  who  takes  anything  to  hire,  are  to  put  the 
thing  to  no  other  use  than  that  for  which  it  was  hired ;  to  use  it  well ;  to 
take  care  of  it ;  to  restore  it  at  the  time  appointed ;  to  pay  the  rent  or  hire, 
and  generally  to  observe  whatever  is  prescribed  by  covenant,  by  law,  or  by 
custom.  The  farmer  ought  to  use  the  lands  he  has  in  farm  as  any  prudeut 
and  discreet  man  would  use  his  own,  and  to  keep  them,  preserve  them, 
and  cultivate  them  at  the  proper  seasons,  in  the  manner  agreed  on  by  the 
lease,  or  regulated  by  custom.  He  cannot  increase  his  profits  out  of  the 
lands  to  the  prejudice  of  the  proprietor.  He  cannot  sow  arable  lands  when 
they  ought  to  lie  fallow,  nor  sow  wheat  when  he  ought  only  to  sow  barley 
or  oats,  if  these  changes  would  make  the  lands  to  be  in  a  worse  condition 
at  the  end  of  the  lease  than  they  ought  to  be." 

Extinction  and  determination  of  the  term  of  hiring. — Defeasible 
leases.— If  a  lease  is  made  defeasible  at  the  option  of  either  of  the  parties, 
it  may  be  determined  by  the  lessor  by  a  simple  demand  of  possession,  or 
the  tenant  may  quit  the  demised  premises  and  release  himself  from  his  con- 
tract  by  tendering  possession  to  the  landlord ;  but  if  the  lease  is  made  de- 
terminable at  the  expiration  of  three,  six,  or  nine  years,  or  any  particular 
interval  of  time,  reasonable  notice  of  the  intention  to  determine  the  contract 
must  be  given  by  the  party  who  intends  to  avail  himself  of  the  power  of  de- 
feasance, (or)  If  an  agreement  be  entered  into  for  a  yearly  tenancy,  with 
a  proviso  for  determining  it  in  the  middle  of  the  year,  such  a  proviso  does 
not  prevent  it  from  being  a  yearly  tenancy.  When  the  party  is  in,  he  is 
in  of  the  whole  estate  for  a  year,  liable  to  a  defeasance  on  a  particular 
event.  So  where  there  is  a  lease  for  twenty-one  years,  determinable  at 
the  end  of  seven  or  fourteen  years,  the  party  when  he  enters,  is  in  of  a 

(s)  Ckcttham,  y.  Hampton,  4T.R.  818.  (u)  Domat,  L.  1,  tit  4,  t.  2. 

(t)  Litt.  sec.  71.      Countess  of  Shrewsbury's         (x)  Ooodright  v.  Richardson,  8  T.  B.  462; 
case,  5  Co.  13  a. ;  Cro.  Eiiz.  777.  Aldewon,  B.,  6  M.  &  W.  108. 
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term  of  twenty-one  years,  but  a  defeasible  term,  and  which  may  terminate 
by  matter  ex  post  facto,  (y) 

A  lease  was  granted  of  certain  premises  to  be  holden  for  twenty-one 
years  from  Michaelmas  1823,  at  an  annual  rent  payable  quarterly,  and  the 
lessor  covenanted,  that  if  the  tenant  should  be  desirous  of  determining  the 
tenancy  at  the  end  of  the  first  seven  or  fourteen  years,  and  should  give  six 
calendar  months9  notice  immediately  preceding  the  expiration  of  the  first 
seven  or  fourteen  years,  the  demise  should  determine ;  "  and  the  tenant,  on 
the  1st  of  November,  1 836,  at  the  commencement  of  the  fourteenth  year, 
being  desirous  of  determining  the  lease,  gave  notice  to  the  lessor  that  he 
should  quit  and  deliver  up  the  demised  premises  on  the  24th  day  of  June, 
1837,  agreeably  to  the  covenants  of  the  lease  subsisting  between  us,  dated, 
&c. ;"  it  was  held  that  the  notice  was  bad,  because  it  did  not  strictly  con- 
form with  the  requirements  of  the  covenants.  The  term  of  fourteen  years 
ended  at  Michaelmas,  and  not  on  Midsummer-day,  (the  24th  of  June,) 
1837,  and  the  notice  consequently  not  having  been  given  six  calendar 
months  "  immediately  preceding  the  expiration  of  the  first  fourteen  years," 
was  not  a  strict  accomplishment  of  the  condition !  (z) 

Disclaimer  and  forfeiture. — If  a  tenant  from  year  to  year  disclaims 
the  title  of  his  lessor ;  if  he  claims  the  land  as  his  own,  and  refuses  to  pay 
rent  on  the  ground  that  he  is  himself  the  owner,  or  if  he  attorns  to  a 
stranger  or  professes  to  sell  or  grant  the  property  to  another ;  if  he  cuts 
down  timber,  pulls  down  or  alters  dwelling-houses,  or  obliterates  fences, 
boundaries,  and  land-marks,  or  opens  and  digs  mines  and  quarries  against 
the  will  of  the  landlord,  the  latter  has  a  right  of  re-entry  upon  the  pro- 
perty, and  may  forthwith  bring  an  action  of  ejectment  to  recover  posses- 
sion of  the  demised  premises.  Acts  of  this  description,  on  the  part  of  a 
tenant,  from  year  to  year,  work  a  forfeiture  of  his  term  and  interest,  and 
convert  the  possession  into  an  adverse  possession,  so  that  the  tenant  may 
at  once  be  proceeded  against  in  an  action  of  ejectn^nt  without  any  notice 
to  quit,  and  without  any  demand  of  possession,  (a)  But  if  the  lessor  dies, 
and  adverse  claimants  to  the  property  appear  and  demand  the  rent  of  the 
tenant,  and  the  latter  refuses  to  pay  it  until  the  conflicting  claims  have 
been  ascertained  and  settled,  the  refusal  is  not  such  a  disclaimer  of  the 
title  of  the  real  owner  as  will  justify  the  latter  in  treating  the  tenant  as  a 
trespasser,  (A)  "  To  constitute  a  disclaimer  (by  words)  there  must  be  a 
renunciation  by  the  party  of  his  character  of  tenant,  either  by  setting  up  the 
title  of  a  rival  claimant  or  by  asserting  a  claim  of  ownership  in  himsel£"(c) 

(y)  Rex  r.  ffentmonceaux,  7  B.  &  C.  555.  v,  Long,  9  C.  &  P.  773.    Doe  v.  Evans,  9  M.  & 

M  C*n>9  ▼•  Martinez,  11  Ad.  &  E.  720.  W.  50. 

(a)  Doe  v.  Whittick,  Gow.  195.  Doe  v.  Frowd,  (6)  Doe  ▼.  Patguali,  1  Peake,  259. 

1  M.  &  P.  480  ;  4  Bin*.  557,  •.  c.  Doe  v.  Grubby  (c)  Tindal,  C.  J.,  Doe  v.  Cooper,  1  Sc.  N.  R. 

10  B.   h  C.  816;  5  M.  &  R.  666;    Bull*  N.  39,40. 
P.  96.    Doe  v.  PiUman,  2  N.  &  M.  673.     Doe 


440  LEASES. — FORFEITURE. — RE-ENTRY.  [CHAP.  VIII. 

A  mere  refusal  to  pay  rent,  (rf)  or  a  declaration  by  the  tenant  that  he 
will  continue  to  hold  possession,  or  an  omission  to  acknowledge  the  land- 
lord as  such  by  requesting  further  information  as  to  title  when  the  property 
has  changed  hands,    does  not  render  the  tenancy  an  adverse  tenancy 
and  possession,  (e)     All  verbal  disclaimers  operating  as  a  forfeiture  of 
the  tenant's  interest  in,  and  right  of  possession  of,  the  demised  premises, 
and  dispensing  with  the  necessity  of  a  notice  to  quit,  are  restricted  to 
tenancies  from  year  to  year.  A  lease  for  a  definite  term  of  years  cannot  be 
forfeited  by  mere  words,  (f)    And  if,  after  a  disclaimer  by  tenant  from  year 
to  year,  the  landlord  puts  in  a  distress  for  rent,  such  distress  is  a  waiver  of 
the  disclaimer,  and  again  clothes  the  tenant  with  a  lawful  possession,  (g) 

Forfeiture  is  also  incurred  by  the  breach  of  express  or  conventionary 
conditions ;  for  the  lessor,  having  the  jus  disponendi,  may  annex  whatever 
conditions  he  pleases  to  his  grant,  provided  they  are  not  illegal  nor  repug- 
nant to  the  grant  itself,  and  upon  the  breach  of  those  conditions  may 
avoid  the  lease.'9  (h)  But.  the  law  does  not  favour  forfeitures  of  estates, 
and  strict  proof  of  a  breach  of  a  condition  or  covenant  working  a  forfeiture 
of  a  lease  is  always  required.  (?) 

Provisos  for  re-entry  in  case  of  non-payment  of  rent  or  non-perform- 
ance of  covenants. — It  is  frequently  made  a  term  or  condition  of  the  de- 
mise, that  the  lease  shall  be  forfeited  and  the  lessor  have  a  right  to  re-enter 
and  repossess  himself  of  the  demised  premises  for  a  breach  of  particular 
covenants  contained  in  a  lease, — for  non-payment  of  rent, — for  not  repair- 
ing,—for  waste,— for  not  insuring,— for  assigning  or  underletting  without 
the  license  and  permission  of  the  lessor,  and  for  carrying  on  certain  trades 
prohibited  and  forbidden  by  the  express  terms  of  the  contract  of  demise. 
The  right  to  take  advantage  of  a  proviso  of  this  description  is  of  course 
confined  to  the  lessor,  and  the  lessee  cannot  be  permitted  to  set  up  his 
own  breach  of  contract  as  an  avoidance  of  the  lease,  for  no  man  is 
permitted,  as  we  have  flready  seen,  to  take  advantage  of  his  own  wrong.(Jt) 
If  it  is  provided  that  in  case  of  non-payment  of  rent,  it  shall  be  lawful  for 
the  lessor  "  to  enter  upon  the  premises  for  the  same  until  it  be  fully  satis- 
fied," the  lessor  will  be  entitled  to  enter  and  hold  possession  until  the 
arrears  of  rent  are  satisfied ;  but  when  they  are  satisfied,  the  lessee  will  be 
entitled  to  re-enter  and  hold  under  the  lease  as  before.  (/)  Provisos  in 
leases  for  re-entry  in  case  of  non-payment  of  rent,  or  non-performance  of 
covenants,  are  not  "  to  be  construed  with  the  strictness  of  conditions  at 
common  law,"  but  being  matters  of  contract  between  the  parties,  they 

(d)  Doe  v.  Parker,  Gow.  180.  (A)  Bac  Abr.  Lxassb,  T.  2. 

(e)  Doe  v.  Cawdor,  1  C.  M.  &  B.  398.  Doe  (i)  lWms.  Saund.  287, b.  288,1 ;  1  Mad. CI. 86. 
v.  Stanton,  1M.&W.  708.  Doe  v.  Cooper,  1  (i)  Reid  v.  Parsons,  2  Chitt.  248.  Doe  r. 
Sc.  N.  R.  41.  Birch,  1  M.  &  W.  402.    Ante,  pp.  185, 190. 

(/)  Doe  v.  Well*,  10  Ad.  &  B.  436.  Doe  v.  (/)  Co.  Litt  203.  Doe  ▼.  Bovditck,  15  Uw 
Ftynn,  1  C.  M.  &  K.  187.  J.,  Q.  B.  267. 

{$)  Doe  v.  Williams,  7  C.  &  P.  322. 
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should  be  construed  like  all  other  contracts,  (m)  Where  the  lessee  was 
to  hold  in  consideration  of  the  rent  "  and  conditions,"  contained  in  the 
lease,  and  it  was  stipulated  and  "  conditioned,"  that  the  lessee  should  not 
assign  or  underlet,  it  was  held  that  the  lease  was  forfeited  and  that  the 
lessor  had  a  right  to  re-enter  on  an  assignment  being  made  by  the 
lessee,  (n)  An  agreement  to  hire  a  messuage  at  a  certain  rent  is  an 
agreement  to  pay  that  rent ;  and  therefore  if  a  power  of  re-entry  is  re- 
served "  in  case  of  breach  of  any  of  the  agreements "  contained  in  the 
written  instrument  of  demise,  the  lessor  may  re-enter  for  non-payment  of 
rent  (o)  Where  a  lessee  covenanted  to  pay  rent  and  not  to  assign,  and 
there  was  a  proviso  for  re-entry  if  the  rent  was  in  arrear,  or  all  or  any  of 
the  covenants  "  hereinafter  contained  "  on  the  part  of  the  lessee,  should 
be  broken,  and  there  were  no  covenants  on  the  part  of  the  lessee  after  the 
proviso,  but  only  a  covenant  by  the  lessor,  that  the  lessee  paying  the  rent, 
&c,  he  should  quietly  enjoy,  it  was  held  that  the  lessor  could  not  enter 
for  breach  of  the  covenant  not  to  assign  as  the  proviso,  was  restrained  by 
the  word  "hereinafter"  to  subsequent  covenants,  and  there  were  none  such 
in  the  lease,  (p)  Where  there  is  a  proviso  for  re-entry  in  case  of  non- 
performance of  covenants,  and  the  lease  contains  a  general,  covenant  to 
repair,  and  also  a  covenant  to  repair  within  a  certain  time  after  notice, 
the  landlord  may  at  once  bring  ejectment  for  breach  of  the  general  cove- 
nant ;  but  if  he  gives  notice  under  the  second  covenant,  this  is  a  waiver  of 
the  forfeiture  incurred  by  breach  of  the  general  covenant,  and  he  cannot 
bring  ejectment  until  after  the  three  months  have  expired,  (q)  Where  a 
right  of  re-entry  for  waste  is  reserved,  the  proviso  is  understood  to  mean 
such  waste  as  is  injurious  to  the  reversion,  (r)  When  there  is  a  proviso 
for  re-entry  for  any  breach  of  a  covenant  to  insure  and  keep  insured,  it 
does  not  mean  that  the  lessee  shall  keep  any  one  particular  policy  on  foot, 
but  that  he  shall  always  keep  the  premises  insured  by  some  one  policy  or 
another,  and  the  breach  will  be  a  continuing  breach  so  long  as  they 
remain  uninsured,  (s) 

It  has  been  held  that  a  covenant  not  to  "  let,  set,  or  demise  the  pre- 
mises, or  any  part  thereof  for  all  or  any  part  of  the  term,"  without  con- 
sent, restrains  an  assignment,^)  and  that  a  covenant  not  to  "  let  or 
assign,"  (u)  or  not  to  "  assign  or  otherwise  part  with  "  the  demised  pre- 
mises,^) restrains  an  under-lease.  But  covenants  not  to  "  grant  any 
under-lease  or  leases  for  any  term  or  terms  whatsoever,  or  let,  assign, 


(m)  Ld.  Tenterden,  Doe  v.  EUam,  M.  &  M.  Paine,  2  Campb.  520. 

191.    Doe  t.  Atby,  10  Ad.  &  E.  71 ;  Parke,  B.  (r)  Doe  v.  Bond,  5  B.  &  C.  855. 

Doe  t.  Ingleby,  15  M.  &  W.  471.  (*)  Doe  v.  Peek,  1  B.  &  Ad.  428. 

(»)  Doe  v.  Watt,  8  B.  &  C.  308.  (0  Greenaway  v.  Adams.  12  Vei.  395. 

{o)  Doe  t.  KneUer,  4  C.  &  P.  3.  («)  Hoe  v.  Harrison,  2  T.  R.  425. 

(p)  Doe  v.  Godwin,  4  M.  &  S.  265.  (x)  Dae  v.  WvrsUy,  1  Campb.  20. 

(?)  Doe  v.   Meux,  4  B.  &  C.  606.    Hoe  v. 
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transfer,  set  over,  or  otherwise  part  with  the  demised  premises,  or  the  term 
or  interest  granted,  or  any  part  thereof  without  the  license  and  permission 
of  the  lessor,"  is  not  broken  by  taking  in  a  lodger  who  has  the  exclusive 
possession  of  the  room  he  occupies,  (y)  Where,  however,  the  lessee  took 
a  person  into  partnership,  and  agreed  that  the  latter  should  have  the  ex- 
clusive use  of  a  back  chamber,  and  some  other  parts  of  the  demised  pre- 
mises, and  the  joint  use  of  the  rest,  it  was  holden  that  the  covenant  had 
been  broken,  and  that  the  right  to  re-enter  had  accrued,  (z)  A  devise  of 
the  term  to  a  stranger  is  an  assignment  within  the  meaning  of  the  pro- 
viso or  covenant,  but  not  a  devise  to  the  lessee's  own  executor,  (a)  nor  an 
assignment  by  act  and  operation  of  law,(6)  or  the  act  of  God,  (c)  or  an 
assignment  by  the  sheriff  under  an  execution,  unless  the  execution  has  been 
obtained  by  collusion  with  the  creditor  in  fraud  of  the  covenant,  (rf) 

If  a  power  of  re-entry  is  reserved  in  case  the  lessee  carries  on  or  allows 
to  be  carried  on  any  trade  or  business  upon  the  demised  premises,  the 
lessor  will  be  entitled  to  re-enter  if  a  school  is  established,  (e)  But  when 
particular  trades  or  occupations  are  specified  no  trade  or  business  which 
does  not  clearly  fall  within  the  description  contained  in  the  lease,  will 
come  within  the  proviso.  (/)  A  proviso  for  re-entry  may  be  reserved  in 
case  the  tenant  should  become  bankrupt  or  insolvent,^)  or  the  term 
granted  should  be  taken  in  execution  by  the  sheriff  at  the  suit  of  credi- 
tors, or  under  a  writ  of  extent; (A)  and  if  the  contingency  provided  for 
happens  the  lessor  will  be  entitled  to  take  possession,  and  to  enjoy  the 
emblements,  (t)  If  a  proviso  for  re-entry  is  insensible  it  is  of  course 
nugatory,  for  the  court  cannot  find  a  meaning  for  that  which  has  no 
meaning.  (A:)  If  the  lessor  has  the  custody  of  the  lease,  and  has  in  any- 
wise misrepresented  the  nature  of  the  proviso,  or  of  the  covenants  to  be 
fulfilled,  or  has  withholden  any  necessary  information  from  the  lessee,  or 
done  anything  to  entrap  the  latter  into  a  forfeiture,  the  law  will  not  per- 
mit the  lessor  to  avail  himself  of  such  forfeiture,  for  that  would  be  per- 
mitting him  to  take  advantage  of  his  own  wrong.(/) 

When  a  party  is  let  into  possession  under  an  agreement  for  a  future 
lease,  which  is  to  contain  certain  covenants,  and  a  proviso  for  re-entry  in 
case  of  the  non-performance  of  those  covenants,  the  tenant  holds,  as  we 
have  before  seen,  subject  to  all  such  of  the  terms  of  the  intended  lease  as 
are  applicable  to  a  yearly  tenancy ;  and  if,  before  the  lease  is  granted  the 
lessee  does  an  act  which  would  have  worked  a  forfeiture  of  the  lease  if  it 

(y)  Doe  v.  Laming,  4  Campb.  77.  (/)  Jones  t.  Thome,  1  B.  &  C.  715. 

(z)  Doe  v.  Sales,  1  M.  &  S.  297.  (g)  Roe  v.  Gallitrs,  2  T.  R.  188.    Doe  f. 

(a)  Bac  Abr.  Lease,  T.  IngUby,  15  M.  ft  W.  405. 

(b)  Post,  Bankruptcy.    Goring  ▼.  Warner,  7         (h)  Rex  t.  Topping,  M'Clel.  &  Y.  544. 
Vin.  Abr.  85,  pi.  9.    Doe  v.  Smith,  5  TauDt  795.  (i)  Davis  v.  £yion,  7  Bing.  154. 

(c)  Post,  Death.  (*)  Doe  v.  Care*,  2  Q.  B.  817;  1G.AD. 

(d)  Doe  v.  Carter,  8  T.  K.  57,  300.  640. 

(e)  Doe  v.  Keeling,  1  M.  &  S.  95.  (0  Doe  v.  Rove,  Ry.  &  Mood.  846. 
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had  been  granted,  the  landlord  will  have  a  right  to  re-enter,  and  may 
forthwith  bring  an  ejectment,  (m) 

Waiver  of  a  forfeiture.— "Acceptance  of  rent  will  be  considered  as  a 
waiver  of  the  forfeiture,  if  it  appear  that  at  the  time  the  lessor  received  the 
rent  he  had  notice  of  the  breach  of  the  condition."  (n)  A  forfeiture  for 
not  repairing  may  be  waived  by  the  receipt  of  rent  which  became  due 
after  the  right  of  entry  accrued,  but  not  by  the  receipt  of  rent  becoming 
due  before  the  expiration  of  a  notice  to  repair.  A  forfeiture  is  suspended 
but  not  waived  by  allowing  a  tenant  further  time  to  repair,  (o)  A  waiver 
of  one  forfeiture  does  not  of  course  prevent  the  lessor  from  availing  him- 
self of  subsequent  forfeitures,  (p) 

Recovery  of  possession  by  the  lessor. — When  the  lease  has  become  for- 
feited, and  the  right  to  re-enter  has  accrued,  the  landlord  may  enter  and 
take  possession  of  the  demised  premises,  provided  they  are  left  vacant, 
and  he  enters  and  obtains  possession  peaceably,  (q)  but  he  cannot  law- 
fully enter  forcibly  and  with  a  strong  hand,  and  he  has  no  right  to  turn 
out  the  servants  or  workmen  of  the  lessee,  or  any  persons  that  may  have 
been  placed  on  the  demised  premises  by  the  latter,  (r)  unless  power  so  to 
do  has  been  expressly  reserved  to  him.  Where  it  was  provided,  that  in 
case  of  non-payment  of  rent,  or  non-performance  of  covenants,  it  should 
be  lawful  for  the  lessor  and  his  agents  immediately  to  enter  upon  and  take 
possession  of  the  demised  premises,  and  to  expel  the  lessee,  and  all  per- 
sons claiming  under  him,  without  any  legal  process,  as  effectually  as  any 
sheriff  might  do  in  case  the  lessor  had  obtained  judgment  in  ejectment  for 
the  recovery  of  possession,  and  a  writ  had  issued  thereon  to  the  sheriff  in 
due  form  of  law,  and  that  the  leave  and  license  of  the  lessee  might  be 
pleaded  in  any  action  brought  by  the  latter  for  such  entry  and  ouster,  and 
the  agreement  be  used  as  conclusive  evidence  of  such  leave  and  license,  it 
was  held  that  the  lessor  had  a  right,  under  this  agreement,  to  eject  the 
lessee  by  main  force,  and  might  plead  such  license  in  bar  of  an  action  of 
trespass  brought  by  the  latter,  (s) 

Ejectment. — In  ordinary  cases,  when  the  right  of  entry  is  disputed,  and 
the  resumption  of  possession  by  the  lessor  is  resisted  by  the  lessee,  the 
lessor  must  enforce  his  rights  and  recover  possession  of  the  demised  pre- 
mises through  the  medium  of  an  action  of  ejectment,  (t)  In  order  to 
sustain  this  action  he  must  produce  the  lease,  and  prove  the  proviso  for 

(m)  Doe  v.  Amey,  12  Ad.  &  E.  476.     Older-  Wildbor  v.  Rainforth,  8  B.  &  C.  6.     Fox  v. 

thaw  t.  Holt,  ib.  690.     Doe  v.  EJcins,  Ry.  &  M.  Oakley,  PeakeVAd.  C.  216.     Taunton  y.  Cottar, 

29.    Doe  t.  Birch,  1  M.  &  W.  402.  7  T.  R.  431.  Wilde,  C.  J.,  Wright  y.  Burroughet, 

(»)  Bac.  Abr.  Leases,  T.  2.  2  Dowl.  &  L.  94. 

(o)  Roe  y.  Paine,  2  Campb.  520.  Doe  y.  Meux,  (r )  Hillary  v.  Gay,  6  C.  &  P.  284.    Newton  r. 

4  B.  &  C.  606.  Harland,  1  8c.  N.  R.  474. 

(p)  Doe  y.  Blitt,  4  Taunt.  785.  (*)  Kavanagh  v.  Gudge,  7  8c.  N.  R.  1025 ;  7 

lq)  Butcher  v.  Butcher,  7  B.  &  C.  899.     Tur-  M.  &  Gr.  316,  s.  c. 

ner  v.  MeymoU,  7  Moore,  574 ;   3  T.  R.  295.  (0  Chitty's  Archbold's  Practice,  Ejxctmxmt. 
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re-entry,  and  show  that  demand  was  made  of  the  rent  upon  the  demised 
premises,  and  that  the  same  or  some  part  thereof  has  not  been  paid,(w) 
unless  the  proviso  is  for  re-entry  without  any  demand  of  the  rent(x) 
The  demand  must  be  of  the  precise  sum  due,  and  must  be  made  on  the 
day  when  the  rent  was  due  and  payable  by  the  terms  of  the  lease,  and  at 
a  convenient  time  (which  ought  to  be  an  hour)  before  sunset,  (y)     Where 
the  proviso  is  for  re-entry  in  case  of  non-payment  of  rent  for  the  space  of 
ten,  fifteen,  or  any  other  number  of  days  after  it  has  become  due,  the 
demand  must  be  made  on  the  tenth  or  last  day.(^)     Where  rent  was  pay- 
able quarterly,  and  two  quarters  were  in  arrear  and  were  demanded  toge- 
ther, it  was  held  that  the  lessor  could  not  avail  himself  of  the  proviso  for 
re-entry  in  case  of  non-payment  for  21  days,  as  the  first  quarter  ought  to 
have  been  demanded  on  the  twenty-first  day  after  it  had  become  due.  (a) 
Demand  of  the  rent  not  necessary  when  there  is  no  sufficient  dis- 
tress on  the  demised  premises. — By  4  Geo.  II.  c.  28,  s.  2,  reciting  that 
great  inconveniences  happen  to  landlords  by  reason  of  the  niceties  that 
attend  re-entries  for  non-payment  of  rent,  it  is  enacted,  that  whenever  one 
half-year's  rent  is  due  and  in  arrear,  and  the  lessor  has  a  right  to  re-enter 
for  non-payment  thereof,  a  declaration  in  ejectment  may  be  served  for  the 
recovery  of  the  demised  premises,  without  any  formal  demand  of  the  rent, 
or  any  re-entry ;  and  in  case  the  same  cannot  be  legally  served,  or  no 
tenant  be  in  actual  possession,  the  declaration  may  be  affixed  to  the  door 
of  any  demised  messuage ;  or,  if  there  be  no  messuage,  upon  some  noto- 
rious place  of  the  demised  premises,  and  such  affixing  shall  be  deemed 
legal  service,  and  stand  in  the  place  of  a  demand  or  re-entry;  and,  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease, 
entry,  and  ouster,  it  shall  be  made  appear  to  the  court  that  half-a-year's 
rent  was  due  before  the  declaration  was  served,  and  that  no  sufficient  dis- 
tress was  found  on  the  demised  premises,  countervailing  the  arrears  then 
due,  and  that  the  lessor  had  power  to  re-enter,  the  lessor  shall  recover 
judgment  and  execution  in  the  same  manner  as  if  the  rent  had  been 
legally  demanded  and  a  re-entry  made.     Proof  of  no  sufficient  distress  at 
the  time  the  right  to  re-enter  accrued  is  prima  facie  proof  of  there  being 
no  sufficient  distress  at  the  time  of  the  service  of  the  declaration,  (b)    If 
more  than  half-a-year's  rent  is  in  arrear  the  case  is  within  the  statute  ;(c) 
but  if  more  than  half-a-year's  rent  is  due,  and  there  is  sufficient  distress 
on  the  premises  to  satisfy  one  half-year,  the  landlord  cannot  proceed  under 

(it)   Bro.    Abr.   Dkmahdi,  19.     Kidwelly  v.  Clunt  caae,  10  Co.  129,  a.      Wood  &  Cfto" 

Brand,  Plowd.  70,  a.  b.  case,  4  Leon.  180 ;  1  Leon.  142.    Doe  t.  WW- 

(*)  Doe  v.  Matters,  2  B.  &  C.  490.    Smith  v.  lass,  7  T.  B.  117. 

Spooner,  8  Taunt.  246.  (a)  Doe  v.  Paul,  8  C.  *  P.  618.    Doe  y.  Odd- 

(y)  Fabian's  case,  Cro.  Eli*.  209;   1    Leon,  ing,  6  Moore,  231. 

305,  s.  c. ;  Co.  Litt.  202,  a. ;  1  Saund.  287,  n.  16.  (6)  Doe  v.  Fuchau,  15  East,  286. 

Doe  v.  Brydges,  2  D.  &c  R.  29.  (c)  Doe  v.  Alexander,  2  M.  &  S.  525. 

(*)  HiU  v.  Grange,  Plowd.  172,  b.  173,   a. 
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the  statute,  but  must  make  his  demand  and  entry  at  common  law.(rf) 
But  the  distress  must  be  available,  and,  therefore,  if  the  tenant  locks  up 
the  premises  so  that  the  landlord  cannot  get  at  the  goods  which  may 
happen  to  be  upon  them,  he  may  proceed  under  the  statute,  (e)  The 
right  of  re-entry  must  be  absolute  and  unqualified.  #  If  he  has  a  right  only 
to  re-enter  and  hold  until  arrears  of  rent  are  satisfied,  and  not  to  avoid  the 
lease  altogether,  he  cannot  avail  himself  of  the  statute.  (/) 

Belief  against  the  forfeiture. — By  the  4th  section  of  the  statute  it  is 
enacted,  that  if  the  tenant  or  his  assignee  shall  at  any  time  before  the  trial 
in  such  ejectment,  pay  or  tender  to  the  lessor,  his  executors,  &c,  or  into 
court,  all  the  rent  and  arrears,  together  with  costs,  further  proceedings 
shall  be  discontinued,  and  the  lessee  shall  be  entitled  to  hold  on,  under 
the  terms  of  the  lease,  (g)  The  court  cannot  stay  the  proceedings  after 
trial,  or  after  judgment  has  been  signed  and  execution  issued. (A)  A 
mortgagee  of  the  lessee,  being  the  assignee  of  the  estate  of  the  latter,  has 
a  right  to  relief  under  this  section  of  the  statute,  (t)  and  so  also  has  a  sub- 
lessee, (j) 

Ejectment  upon  a  vacant  possession,  where  there  is  sufficient  distress. 
— If  the  demised  premises  are  vacant,  and  there  is  sufficient  distress  to 
satisfy  the  rent,  and  the  lessor  proceeds  to  recover  possession  through  the 
medium  of  an  action  of  ejectment,  an  actual  entry  must  be  made  upon  some 
part  of  the  demised  premises,  and  the  absurd  formalities  detailed  in  the 
books  of  practice  must  be  duly  complied  with,  (k)  But  whenever  the  pos- 
session is  vacant,  and  the  landlord  has  a  right  to  re-enter,  he  may,  as  we 
have  before  seen,  go  and  take  possession  peaceably,  and  may  maintain 
trespass  against  intruders.  {Ante,  p.  443.) 

Recovery  of  possession  by  the  landlord,  where  the  tenant  has  deserted 
the  demised  premises,  and  there  is  no  sufficient  distress. — By  57  Geo. 
III.  c.  52,  s.  16,  it  is  enacted,  "  that  if  any  tenant  holding  any  lands,  &c. 
at  a  rack-rent,  or  a  reserved  rent  of  full  three-fourths  of  the  yearly  value  of 
the  demised  premises,  who  shall  be  in  arrear  for  one  year's  rent,  or  half  a 
year's  rent,  (57  Geo.  III.  c.  52,  post,  p.  446,)  shall  desert  the  premises,  and 
leave  the  same  uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can 
be  had  to  countervail  the  arrears  of  rent,  it  shall  be  lawful  for  two  or  more 
justices  of  the  peace  of  the  county,  riding,  division,  or  place,  (having  no 
interest  in  the  demised  premises,)  at  the  request  of  the  lessor  or  his  bailiff, 
to  go  upon  and  view  the  same,  and  cause  to  be  affixed,  on  the  most  noto- 
rious part  of  the  premises,  notice  in  writing  what  day  (the  distance  of 

(d)  Doe  t.  Roe,  9  DowL  P.  C.  548.     Doe  v.  (h)  Roe  v.  Davit,  7  East,  868.    Doe  t.  Wither- 

Wand/au,  7  T.  R.  117.  vict,  8  Bing.  11 . 

(«)  Doe  v.  Dyeon,  M.  &  M.  77.  (t)  Doe  v.  Roe,  8  Dowl.  P.  C.  557. 

(/)  Doe  v.  Bowditch,  15  Law  J.,  Q.  B.  266.  (j)  Doe  v.  Byron,  1  C.  B.  623. 

(?)  Ckitt/s  Arcbbold'i  Practice.    (Kjeotmiht.)  (k)  See  C Kitty's  Arcbbold'i  Practice.    (Eject.) 
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fourteen  days  at  least)  they  will  return  to  take  a  second  view  thereof;  and 
if,  upon  such  second  view,  the  tenant,  or  some  person  on  his  behalf,  shall 
not  appear  and  pay  the  rent  in  arrear,  or  there  shall  not  be  sufficient  dis- 
tress upon  the  premises,  then  the  justices  may  put  the  landlord  into  the 
possession  of  the  demised  premises;  and  the  lease  thereof  to  such  tenants 
as  to  any  demise  therein  contained  only  shall  from  thenceforth  become 
void."  The  statute  57  Geo.  III.  c.  52,  extends  this  summary  remedy  for 
recovering  possession  to  all  lands  and  tenements  holden  under  any  de- 
mise or  agreement  either  written  or  verbal,  although  no  right  or  power  of 
entry  has  been  reserved  whenever  one  half  year's  rent  is  in  arrear  and 
unpaid.  And  by  3  &  4  Vict  c.  84,  it  is  enacted,  that  in  every  case  within 
the  metropolitan  police  district,  it  shall  be  lawful  for  a  police  magistrate, 
at  the  request  of  the  lessor  or  his  bailiff,  made  in  open  court  and  upon 
proof  of  the  arrear  of  rent  and  desertion,  &c.  to  issue  his  warrant  to  one 
of  the  police  constables,  requiring  him  to  view  the  premises  and  affix  the 
notices,  and  upon  the  return  of  the  warrant,  and  proof  that  it  has  been 
duly  executed,  and  that  neither  the  tenant  nor  any  person  on  his  behalf 
has  appeared  and  paid  the  rent,  and  that  there  is  no  sufficient  distress, 
&c,  it  shall  be  lawful  for  such  magistrate  to  issue  his  warrant  to  a  con- 
stable, requiring  him  to  put  the  lessor  into  possession,  and  upon  the  exe- 
cution of  such  second  warrant,  "  the  lease  of  the  premises  to  such  tenant, 
as  to  any  demise  therein  contained  only,  shall  thenceforth  be  void.1* 
The  statute,  it  will  be  observed,  does  not  require  any  information  to 
be  made  upon  oath  before  the  magistrates,  and  they  need  not,  conse- 
quently, make  any  inquiry  upon  oath,  but  are  entitled  to  act  upon  the 
mere  statement  of  the  landlord  that  the  rent  is  due,  satisfying  themselves 
upon  their  own  view  whether  or  not  the  premises  are  deserted,  and 
whether  or  not  there  is  sufficient  distress  upon  them  to  satisfy  the  rent 
The  record  of  their  proceedings,  consequently,  need  not  show  that  they 
acted  on  the  oath  of  the  landlord,  or  that  any  complaint  or  inquiry  was 
made  before  them  upon  oath,(/)  nor  need  the  record  of  such  proceedings 
state  that  the  landlord  had  a  right  of  re-entry,  (m) 

What  amounts  to  a  desertion  of  the  demised  premises. — If  the  premises 
are  left  unoccupied  or  uncultivated,  and  no  sufficient  distress  is  found 
upon  them,  they  are  deserted  within  the  meaning  of  the  Act  of  Parlia- 
ment, although  the  lessee  may  be  living  in  the  neighbourhood,  and  both 
the  justices  and  the  landlord  may  know  where  to  find  him.  Where  the 
lessee  of  a  dwelling-house,  who  had  resided  in  such  dwelling-house,  be- 
came bankrupt,  and  his  furniture  was  distrained  and  sold,  and  he  ceased 
to  reside  in  the  house  and  carry  on  his  business  there,  and  the  assignees 

if)  Basten  v.  Carew,  5  D.  &  R.  558.  tice  and  record  of  the  proceeding!  before  the  jitf- 

m)  Ex  parte  Pilton,  1B.&  Aid.  369.  Printed      ticea  may  be  obtained  of  the  law  stationers, 
forms  of  the  information  or  request,  and  of  the  no- 
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declined  the  lease,  and  half  a  year's  rent  was  due,  and  there  was  no  suf- 
ficient distress,  it  was  held  that  the  justices  were  warranted  in  finding  that 
the  lessee  had  deserted  the  premises,  although  at  the  time  the  justices 
had  a  view  there  was  a  person  in  the  house,  who  stated  that  the  lessee 
was  endeavouring  to  let  the  house,  and  that  he  had  .been  put  there  by  him 
to  show  the  premises,  the  possession  of  such  person  being  considered 
merely  colourable,  (n)  But  where  the  tenant  left  his  wife  and  children  in 
the  house,  but  took  away  his  furniture,  and  went  away  himself,  it  was 
held  that  there  was  no  desertion,  and  the  judges  of  assize,  on  appeal, 
ordered  restitution  of  the  demised  premises  with  costs.  In  this  last  case 
the  lessee  brought  an  action  of  trespass  for  the  eviction  against  the  magis- 
trates, the  constable,  and  the  landlord ;  but  it  was  held  that  the  record  of 
the  proceedings  before  the  magistrates  was  an  answer  to  that  action  on 
the  part  of  all  the  defendants,  (o)  Where  the  justices  go  the  first  time 
and  find  the  premises  deserted,  then,  unless  some  one  appears  and  pays 
the  rent,  when  they  go  the  second  time  they  are  to  deliver  possession  to 
the  lessor,  (jo)  Where  magistrates  refuse  to  act  under  the  statute,  from  a 
bond  fide  doubt  of  their  jurisdiction,  the  court  will  not  compel  them,  by 
mandamus,  to  give  the  lessor  possession,  (q) 

Of  the  tenant 8  right  of  appeal  against  the  order. — The  17th  section 
of  the  statute  provides  that  the  proceedings  of  the  justices  shall  be  exa- 
minable in  a  summary  way  by  the  judges  of  assize  of  the  respective 
counties  in  which  such  lands  or  premises  lie ;  and  if  they  lie  in  the  City 
of  London  or  County  of  Middlesex,  by  the  judges  of  the  Court  of  King's 
Bench  or  Common  Pleas ;  and  if  in  the  Counties  Palatine  of  Chester, 
Lancaster,  or  Durham,  then  before  the  judges  thereof ;  and  if  in  Wales, 
then  before  the  courts  of  grand  sessions,  who  are  thereby  respectively 
empowered  to  order  restitution  to  be  made  to  such  tenant,  together 
with  his  expenses  and  costs,  to  be  paid  by  the  landlord,  if  they  shall  see 
cause  for  the  same ;  and  in  case  they  shall  affirm  the  aot  of  the  justices, 
to  award  costs  not  exceeding  5/.  for  frivolous  appeals."  (r)  Where  judges 
of  assize,  on  appeal  against  the  decision  of  justices,  ordered  restitution  to 
be  made  in  the  words  of  the  act,  and  the  convicting  justices  who  gave 
possession  refused  to  cause  restitution  to  be  made  on  the  ground  of  want 
of  jurisdiction,  the  court  refused  to  order  them  to  do  so  by  mandamus.  (*) 

The  forfeiture  of  the  lease,  and  the  re-entry  of  the  lessor  upon  the  de- 
mised premises,  does  not  deprive  the  lessor  of  any  of  his  remedies  for  the 
recovery  of  rent  previously  due.  (t) 

Surrenders,  of  leases  by  operation  of  law  talce  place  where  the 

(»)  Ex  parte  Pilton,  1B.&  Aid.  369.  of  restitution,  see  Reg.  v.  Sewell*  8  Q.  B.  161. 
(o)  Atkcrqft  ▼.  Bourne,  8  B.  6c  Ad.  684.  (*)  Reg.  v.  TraiU,  12  Ad.  &  E.  761 ;  4  P.  &  D. 

(p)  Ex  parte  PUton,  1  B.  &  Aid.  869.  825,  b.  c. 

\q)  Ex  parte  Fulder,  8  Dowl.  P.  C.  585.  (0  Hartehome  v.  Watson,  5  Sc.  506 ;  4  Bing. 

(r)  As  to  the  making  and  signing  these  orders  N.  C.  178,  •.  c. 
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lessee  does  some  act,  or  is  a  party  to  the  doing  of  some  act  of  notoriety 
totally  inconsistent  with  the  continuance  of  his  lease,  and  which  would  be 
an  invalid  act  if  the  lease  continued  to  exist.  Thus,  if  a  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  the  acceptance  of  such  new  lease  is  of 
itself  a  surrender  of  the  former  lease,  (u)  provided  the  lease  is  a  valid 
lease ;  but  if  it  is  wholly  or  partially  invalid,  and  does  not  pass  an  interest 
according  to  the  contract  and  the  intention  of  the  parties,  the  acceptance 
of  it  will  not  operate  as  a  surrender  of  the  former  lease.  When  a  surren- 
der is  made  in  consideration  of  a  new  grant,  and  the  grant  fails,  the  sur- 
render likewise  fails,  (or)  A  mere  agreement  for  an  increased  rent  will 
not  have  the  effect  of  creating  a  new  tenancy,  (y)  Nor  will  an  abandon- 
ment of  the  demised  premises  by  the  tenant  and  the  entry  of  the  landlord 
thereon  for  the  mere  purpose  of  repairing  them,  and  not  with  a  view  of 
taking  possession  of  them  as  owner,  amount  to  a  surrender  of  the  lease.^) 
Acts  amounting  to  a  surrender  "  are  all  acts  which  anciently  really  were, 
and  in  contemplation  of  law  have  always  continued  to  be,  acts  of  notoriety 
not  less  formal  and  solemn  than  the  execution  of  a  deed,  such  as  livery, 
entry,  acceptance  of  an  estate,  and  the  like.  Whether  a  party  had  or  had 
not  concurred  in  an  act  of  this  sort  was  deemed  a  matter  which  there  could 
be  no  difficulty  in  ascertaining,  and  then  the  legal  consequences  fol- 
lowed." (a)  When  there  is  an  open  and  notorious  shifting  of  the  actual 
possession  of  corporeal  property  in  execution  of  an  agreement  between 
the  lessor  and  lessee  and  a  third  party,  to  substitute  such  third  party  as 
the  lessee  in  the  place  of  the  original  lessee,  there  is  a  surrender  by  ope- 
ration of  law  of  the  original  lease,  (b)  But  a  mere  agreement  for  the 
substitution  of  a  new  tenant  not  followed  up  by  any  actual  change  of  pos- 
session, or  a  mere  change  of  possession  unaccompanied  by  an  agreement 
of  substitution,  does  not  amount  to  a  surrender,  (c)  It  must  be  shown 
that  the  incoming  tenant  has. been  expressly  received  and  accepted  by  the 
landlord  as  his  lessee,  in  the  place  and  stead  of  the  original  lessee  (d)  for 
the  mere  change  of  possession,  is,  of  course,  no  evidence  of  the  grant  and 
acceptance  of  a  new  lease,  the  pritnd  facie  presumption  being  that  the 
incoming  tenant  has  entered  and  taken  possession  as  the  undertenant  or 
assignee  of  the  original  lessee,  (e)  A  lessee  for  a  term  of  seven  years  of  a 
house,  cottages,  stable,  and  yard  becoming  embarrassed  in  his  circum- 
stances, abandoned  the  possession  of  the  demised  premises,  and  underlet 

(u)  Mayor,  dsc.,  of  Thetford  r.  Tyler,  15  Law      Q.  B.,  874. 
J.,  (Q.  B.  j  83.    Doe  t.  Forwood,  3  Q.  B.  638.  (b)  Doe  v.   Williams,  9  D.  &  R.  30 ;  6  R  & 


(x)  Doe  v.  Poole,  17  Law  J.,  Q.  B.  143.    Doe  C.  41,  s.  c.     Mathews  t.  Savell,  2  Moore, 

v.  Courtney,  12  Jnr.  Q.  B.  464.  8  Taunt.  270,  s.  c 

(y)  GeecHe  ▼.  Monk,  1  C.  &  K.  307.    Berrey  (c)  Taylor  v.  Chapman,  Peake's  Add.  cat.  19. 

▼.  LindUy,  4  Sc.  N.  K.  61.     Doe  v.  Geelie,  5  Q.  Coding  ▼.  Ward,  1  C.  B.  868. 

B.  841.  (d)  Graham  v.  Whickelo,  1  Cr.  6t  M.  194. 

(*)  Bessell  v.  Landsberg,  7  Q.  B.  638.  («)  Doe  ▼.  Williams,  9  D.  &  R.  30 ;  6  B.  &  C. 

(a)  Parke,  B.,Lyon  v.  Reed,  18  M.  &  W.  809;  41,  •.  c. 
Co.  Litt.  352    Nicholls  ▼.  Atherstone,  16  Law  J., 
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them  to  various  tenants.  The  landlord  received  the  rent  from  these 
tenants,  he  re-let  the  cottages  as  they  became  vacant,  and  at  last  adver- 
tised the  whole  property  "  to  be  let  or  sold,"  and  it  was  held  that  these 
public  acts  of  ownership  exercised  by  the  landlord,  and  assented  to  by 
the  original  lessee,  amounted  to  a  surrender  of  the  term  by  operation  of 
law.  {/)  A  tenant  from  year  to  year  quitted  the  demised  premises  at  the 
end  of  the  first  quarter,  and  about  three  weeks  afterwards  the  lessor  de- 
mised them  to  another  person  at  a  less  rent,  and  sued  the  original  lessee 
for  the  difference,  and  it  was  held  that  the  landlord  could  not  have  two 
tenants,  and  be  receiving  rent  from  one,  and  at  the  same  time  holding  the 
other  liable,  and  that  as  he  had  re-let  the  premises,  and  so  prevented  the 
original  lessee  from  returning  and  occupying  them  if  he  had  thought  fit, 
he  had  discharged  him  from  all  liability  as  his  tenant.  "  If  the  plaintiff/' 
(the  lessor,)  observes  Gaselee,  J.,  "had  given  the  defendant  notice  that  if 
he  would  not  occupy  the  apartments  himself,  he  would  let  them  to  another 
tenant,  on  his  account,  the  case  would  have  been  different"  (#)  A  lessee, 
whose  lease  expired  at  Lady  Day,  quitted  the  possession  of  the  demised 
premises  on  the  succeeding  Lady  Day,  having  settled  with  his  landlord  for 
a  quarter's  rent  up  to  that  day,  and  a  new  occupier  was  let  into  possession, 
who  paid  rent  to  the  landlord's  agent  for  four  successive  quarter  days,  the 
original  lessee  residing  all  the  while  at  another  place  in  the  knowledge  of 
the  plaintiff,  who  never  made  any  application  to  him  for  the  rent  for  nearly 
two  years,  although  several  quarters  rent  were  due,  and  it  was  held  that 
these  facts  were  sufficient  to  warrant  the  jury  in  finding  that  there  had 
been  a  substitution  of  the  new  tenant  as  the  lessee  in  the  place  of  the 
original  lessee,  and  a  consequent  surrender  of  the  original  lease,  (h) 

Cook  being  tenant  from  year  to  year  of  a  house,  underlet  to  one  Perks, 
from  Christmas,  1816,  and  at  Lady  Day,  1817,  he  distrained  upon  Perks  for 
rent  The  landlord  having  then  a  claim  upon  Cook  for  rent,  gave  notice 
to  Perks  not  to  pay  his  rent  to  Cook,  took  Perks9  bill  in  payment  of  the 
rent  due  to  himself  from  Cook,  at  the  same  time  declaring  that  he  would 
have  nothing  more  to  do  with  Cook,  and  he  afterwards  distrained  upon 
Perks  for  rent  then  in  arrear,  and  it  was  left  to  the  jury  to  say  whether, 
under  these  circumstances,  the  plaintiff  had  not  with  the  assent  of  Cook 
accepted  Perks  as  his  tenant,  and  the  jury  having  found  that  fact  in  the 
affirmative,  it  was  held  that  there  was  a  valid  surrender  of  Cook's  interest 
in  the  premises  by  act  and  operation  of  law.  (i)  But  the  mere  circum- 
stance of  a  landlord's  having  accepted  rent  from  an  assignee  or  under- 
tenant in  the  possession  of  the  demised  premises,  does  not  of  itself  amount 

(/)  Reeve  y.  Bird,  1  C.  M.  &  B.  81 ;  4  Tyr.  (t)  Thomat  t.  Cook,  2  B.  &  Aid.  120, 121. 

612,  a.  c  Johnstone  v.  Huddltxtone.  7  D.  &  E.  419  ;  4  B. 

(^>  WaU»  v.  Atduson,  11  Moore,  880,  881.  &  C.  922;  M'Clel.  ft  Y.  141,  •.  c.    NicholU  y. 

(h)  Woodcock  v.  Nulh,  1  M.  fit  Sc.  821;  8  AthersUme*  16  Law  J.,  Q.  B.,871. 
Bing.  170,  s.  c. 
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to  an  acceptance  of  such  assignee  or  under-tenant  as  his  lessee  in  the 
place  of  the  original  lessee,  the  primd  facie  presumption  being  that  the 
rent  was  paid  by  the  latter  as  the  agent  of  the  original  lessee  and  on  his 
behalf,  (k)  A  tenant  from  year  to  year  of  a  dwelling-house  and  shop,  died 
in  August,  1842,  and  his  widow,  after  his  decease,  continued  in  the  occu- 
pation of  the  demised  premises,  paying  the  rent  to  the  landlord  as  it  be- 
came due.  On  the  15th  of  March,  1844,  letters  of  administration  of  the 
deceased  husband's  estate  were  granted  to  the  father  of  the  latter,  and  in 
the  October  following  the  widow  married  again.  In  February,  1845,  four 
months  after  the  second  marriage,  the  administrator  demanded  possession 
of  the  demised  premises,  and  brought  an  action  of  ejectment  for  the 
recovery  thereof,  and  it  was  held  that  the  payment  of  the  rent  by  the 
widow  to  the  landlord,  and  his  acceptance  thereof,  with  the  knowledge  of 
the  administrator  who  never  objected  to  such  payment,  or  made  any  de- 
mand for  the  rent,  did  not  amount  to  a  surrender  of  the  term  and  interest 
of  the  deceased  husband,  and  a  grant  of  a  fresh  lease  to  his  widow,  but 
that  the  rent  must  be  presumed  to  have  been  paid  by  her  as  the  agent  of 
the  administrator,  that  she  was  tenant  at  will  to  the  latter,  and  might  at 
any  time  be  turned  out  of  possession  by  him  on  a  simple  demand  and 
without  any  notice  to  quit.  (/) 

A  dispute  arose  between  a  yearly  tenant  and  her  landlord,  and  the  tenant 
said  to  the  landlord,  "  I  shall  quit,"  and  the  latter  said,  "  You  may  do  so, 
and  I  shall  be  glad  to  get  rid  of  you,"  and  the  tenant  then  removed  her 
furniture,  and  sent  the  keys  of  the  rooms  she  occupied  to  the  landlord,  and 
the  latter  accepted  them,  and  it  was  held  that  there  was  a  surrender  of  the 
lease  by  operation  of  law ;  also  that  a  surrender  to  one  of  two  joint  lessors 
may  be  a  surrender  to  both,  (m)  If  the  surrender  is  not  a  surrender  by 
act  and  operation  of  law,  but  is  sought  to  be  established  through  the 
medium  of  the  contract  of  the  parties,  the  surrender  must,  if  the  lease  was 
made  between  the  first  of  January  and  the  first  of  October,  1845,  be  au- 
thenticated by  writing  under  seal.  If  it  was  made  after  the  first  of  October, 
1845,  for  a  term  exceeding  three  years,  it  must  likewise  be  authenticated 
by  deed ;  but  if  the  term  does  not  exceed  three  years,  a  note  in  writing, 
signed  by  the  surrenderor  or  his  agent,  will  suffice,  (n)  provided  it  is  duly 
stamped,  (o) 

An  agreement  to  surrender  will  not  operate  as  an  actual  surrender,  unless 
it  appears  to  have  been  the  intention  of  the  parties  that  it  should  have  such 
an  operation  and  effect.     If  mutual  acts  are  to  be  done  on  either  side,  the 

(k)  Coptland  v.  Gubbins,  1  Stark.  96.  Cocking  y.  Ward,  1  C.  B.  868.    Ante,  pp.  85- 

(0  Doe  v.  Wood,  15  Law  J.,  Exch.,  41.  87. 

(«i)  Grimman  v.  Legge,  8  B.  &  C.  324.    Dodd         (o)  Doe  v.  PktUipt,  11  Ad.  &  B.  796.    W* 

▼.  Acklom,  7  Sc.  N.  B.  415;  6  M.fit  Gr.  672,  liams  j.  Sawyer,  6  Moon,  226;  8  B.  &  B.70, 

••  c.  g.  c. 

(n)  7  and  8  Vict.  c.   76  ;  and  9  Vict.  c.  106. 
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surrender  does  not  take  place  until  they  have  been  accomplished.  (/>)  But 
any  absolute  unconditional  agreement  or  promise,  founded  upon  a  suffi- 
cient consideration  and  properly  authenticated,  or  any  unqualified  cove- 
nant on  the  part  of  a  lessee  to  yield  and  deliver  up  the  demised  premises 
to  the  lessor,  intended  to  have  an  immediate  effect,  will  operate  as  a  sur- 
render of  the  term,  (q)  If  a  lessee  re-demises  the  whole  term  to  the  lessor 
with  a  reservation  of  rent,  such  re-demise  operates  as  a  surrender  of  the 
original  lease,  (r)  An  insufficient  notice  to  quit  given  by  a  tenant  to  the 
landlord,  and  accepted  by  the  latter  as  a  good  notice,  may  operate  as  a 
surrender  of  a  lease  for  a  term  under  three  years,  if  the  acceptance  is  au- 
thenticated by  writing,  signed  by  the  landlord  or  his  agent,  (s)  or  by  the 
landlord's  signature  indorsed  upon  the  notice,  (t) 

Notice  to  quit  when  necessary. — "  When  a  lease  is  determinable  on  a 
certain  event,  or  at  a  particular  period,  no  notice  to  quit  is  necessary  be- 
cause both  parties  are  equally  apprized  of  the  determination  of  the  term.(w) 
If,  therefore,  a  lease  be  granted  for  a  term  of  years,  or  for  one  year  only, 
no  notice  to  quit  is  necessary  at  the  end  of  the  term,  (x)  If  a  man  holds 
under  an  agreement  for  a  lease  for  the  full  term  for  which  the  lease  was  to 
have  been  granted,  an  ejectment  may  be  brought  against  him  at  the  expira- 
tion of  such  term  without  any  notice  to  quit,  (y)  Certain  apartments  were 
let  to  a  tenant  "  to  hold  from  Christmas  Day,  1808,  for  twelve  months  cer- 
tain, and  six  months'  notice  afterwards."  After  half  a  year's  occupation, 
the  tenant  gave  notice  that  he  should  quit  at  the  following  Christmas,  and 
it  was  held  that  this  was  not  a  two  years'  holding,  but  that  the  defendant 
was  only  bound  to  remain  twelve  months  certain,  and  that  he  was  at 
liberty  to  quit  at  the  end  of  that  period  by  giving  six  months9  previous 
notice,  (z) 

In  the  case  of  a  tenancy  at  will  no  notice  to  quit  is  necessary,  but  there 
must  be  a  formal  demand  of  possession,  or  notice  of  the  determination  of 
the  will  on  the  part  of  the  landlord,  before  any  action  of  ejectment  can  be 
brought  (a)  The  tenant  at  will,  too,  in  order  to  discharge  himself  from 
his  liability  for  rent,  or  for  a  reasonable  compensation  for  the  use  and  en- 
joyment of  the  demised  premises,  must  give  notice  to  the  landlord  of  the 
met  of  his  abandonment  of  the  possession,  and  of  his  election  to  rescind 
the  contract  and  put  an  end  to  the  tenancy.  If  the  occupation  is  the  oc- 
cupation of  a  servant  or  agent  holding  possession  of  the  premises  on  ac- 

(  v)    Coupland  v.   Maynard,  12  East,  140.  to  notices  to  quit  lodgings  and  furnished  apart- 

Weddatt  v.  Cape*,  1  M.  &  W.  51.  ments,  see  post,  s.  2. 

(q)  Smith  t.  Mapleback,  1  T.  £.  441.  (x)  Cobb  v.  Stoles,  8  East,  358. 

(r)  Loyd  v.  Langford,  2  Mod.  175.  (y)  Doe  ▼.  Slratton,  1  M.  &  P.  187  ;  4  Bing. 

(s)  Johnstone  v.  Huddtestone,  7  D.  &  R.  419  ;  446,  s.  c. ;  3  C.  &.  P.  164,  s.  c. 

4  B.  &  C.  922,  s.  c.  Doe  v.  3filward,  8M.&W.  (z)  Thompson  v.  Maberiy,  2  Campb.  572. 

332,  overruling  Shirley  v.  Newman,  1  Esp.  265.  (a)   Right  v.  Beard,  13   Bast,  210.     Doe  r. 

(t)  Harding  v.  Crethorn,  1  Esp.  58.  Stennett,  2  Esp.  717.    Denn  v.  Rawlins,  10  East, 

(«)  Lord  Mansfield,  C.  J.,  Right  v.  Darby,  1  T.  261.     Dor  v.  Cox,  17  Law  J.,  Q.  B.  3. 
R  162,  ib.  54.    Doe  v.  Lamler,  I  Stark.  308.  As 
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count  and  on  behalf  of  his  master  or  principal,  no  notice  to  quit  is  neces- 
sary to  be  given  by  the  latter,  (£)  but  if  after  a  demand  and  refusal  of  pos- 
session, the  servant  or  agent  continues  to  occupy,  he  may  be  treated  as  a 
trespasser  and  wrong  doer.  If  the  occupation  is  by  virtue  of  a  commo- 
datum  or  loan  of  the  house,  or  land,  as  an  act  of  charity  or  benevolence, 
the  possession  of  the  occupier  is  the  possession  of  the  owner  himself,  and 
the  latter  may  at  anytime  remove  the  tenant,  and  resume  possession  of  the 
property  without  any  notice  to  quit-(c) 

If  the  tenancy  is  an  adverse  tenancy  and  possession,  if  the  occupier 
holds  over  after  the  expiration  of  a  lease,  or  after  a  forfeiture,  or  after  an 
agreement  for  a  lease,  or  a  contract  of  sale,  has  gone  off,  and  been  aban- 
doned, and  continues  in  possession  without  the  permission  and  against 
the  will  of  the  owner,  no  notice  to  quit  nor  demand  of  possession  is  neces- 
sary ;  (d)  but  the  owner  may  at  once  proceed  against  the  wrong  doer  by 
action  of  ejectment  for  the  recovery  of  the  demised  premises,  or  he  may 
enter  and  take  possession  if  the  tenant  leaves  the  demised  premises  vacant 
But  the  landlord  is  not  justified  in  entering  forcibly  with  a  strong  hand, 
and  ejecting  the  tenant  on  his  own  responsibility,  without  any  appeal  to  a 
court  of  justice,  and  without  the  aid  of  the  officers  of  the  law  {ante,  p.  443). 

If  the  lessee  has  accepted  a  lease  from  a  party  who  had  no  title  to  grant 
the  lease,  his  tenancy  is  an  adverse  tenancy,  and  possession  as  against  the 
lawful  owner,  and  he  may  at  once  be  proceeded  against  by  the  latter  in  an 
action  of  ejectment,  without  any  previous  notice  to  quit  If,  for  example, 
the  lessor  himself  was  only  tenant  at  will  at  the  time  of  the  making  of  the 
lease,  or  had  made  a  prior  lease  of  the  lands,  or  had  mortgaged  them  so 
as  to  give  the  mortgagee  a  right  of  entry,  and  deprive  himself  of  the  power 
of  granting  a  lease  for  the  term  specified,  the  tenant  may  be  turned  out  by 
an  action  of  ejectment  without  any  previous  notice  to  quit  from  the  party 
who  has  title,  (e)  But  if  the  lessor  at  the  time  of  the  making  of  the  lease 
was  the  absolute  owner  of  the  property,  and  had  full  right  and  title  to 
grant  the  demised  premises  to  the  lessee  for  the  term,  any  subsequent 
grant,  mortgage,  sale,  or  lease,  cannot  affect  the  tenant's  right  of  pos- 
session, or  in  any  way  dispense  with  the  ordinary  notice  to  quit  A  sub- 
sequent grantee,  mortgagee,  or  lessee  cannot  of  course  stand  in  any  better 
position  than  the  party  from  whom  he  takes.  (/) 

We  have  already  seen,  also,  that  if  the  lease  be  for  one  year  certain,  and 
no  longer,  no  notice  to  quit  is  necessary,  as  each  party  is  apprized  of  the 
determination  of  the  term ;  but  if  the  holding  is  a  general  holding  for  a 

(6)  Doe  v.  Derry,  9  C.  &  P.  494.  8.    Doe  v.  Mile**  1  Stark.  181.     Doe  t.  Bind,  8 

(c)  Wiidbor  t.  Rainforth.  8B.&G.6;2H.  C.  &  P.  464.    Doe  ▼.  Creed,  2 M.  &  P.  648. 

&  B.  185,  a.  c.    Fox  r.  Oakley,  Peake's  Ad.  ca.         (e)  Ketch  y.  HaU,  Doug.  21.     Tkmder  t.  2ft 

214.  cAar,  3  East,  451. 

(rf)  Doe  v.  Quiffley,  2  Campb.  504.    Doe  y.  (J)  Birch  ▼.  Wright,  1  T.  B,  381. 

Lawder,  1  Stark.  308.    Doe  ▼.  Sayer,  3  Campb. 


SECT.  I.] 


NOTICES   TO   QUIT. 


453 


year,  and  onwards  from  year  to  year  so  long  as  both  parties  please,  a  half 
year's  notice  must  be  given  on  either  side  in  order  to  determine  the  yearly 
hiring  and  tenancy ;  and  this  notice  may  be  given  in  the  first  as  well  as 
any  subsequent  year  of  the  tenancy,  (ff)  "  If  there  be  a  lease  for  a  year, 
and  by  consent  of  both  parties  the  tenant  continues  in  possession  after- 
wards, the  law  implies  a  tacit  renovation  of  the  contract.  They  are  sup- 
posed to  have  renewed  the  old  agreement  which  was  to  hold  for  a  year. 
But  then  it  is  necessary  for  the  sake  of  convenience,  that  if  either  party 
should  be  inclined  to  change  his  mind  he  should  give  the  other  half  a 
year's  notice  before  the  expiration  of  the  next  or  any  following  year,  (h) 
The  length  of  the  notice  required  to  be  given  depends  however  upon  cus- 
tom and  usage,  and  it  appears  that  by  the  custom  of  the  city  of  London, 
three  months'  notice  is  sufficient  in  the  case  of  a  demise  of  a  house  at  an 
annual  rent  under  40s.  and  half  a  year's  notice  when  the  rent  exceeds 
that  amount"  (t) 

Notices  to  Quit. — A  notice  to  quit  may  be  given  orally  by  the  lessor, 
or  by  his  agent,  (k)  unless  there  has  been  an  express  agreement  or  stipu- 
lation for  a  notice  in  writing.  (I)  A  mere  receiver  of  rents  has  no  implied 
authority  to  give  a  notice  to  quit,  (m)  but  an  agent  or  receiver  who  is  en- 
trusted with  the  general  management  of  landed  property,  and  has  a 
general  authority  to  let  lands  from  year  to  year,  has  also  authority  to  de- 
termine such  tenancies  by  a  notice  to  quit(n)  The  steward  of  a  corpora- 
tion who  is  intrusted  with  the  letting  of  the  corporate  estates  may  give  a 
notice  to  quit,  and  needs  no  authority  under  seal  from  the  corporation  for 
the  purpose.  (6)  If  there  are  several  joint  lessors,  or  joint  owners  of  the 
property,  a  notice  to  quit  given  or  signed  by  one  or  more  of  them,  on  be- 
half of  all,  is  sufficient,  (p)  and  the  subsequent  assent  of  such  joint 
owners  to  a  notice  previously  given  by  one  or  more  of  them  on  behalf  of 
all,  is  equivalent  to  a  precedent  authority,  (q)  But  if  it  is  expressly  pro- 
vided by  the  agreement  of  the  parties  that  a  written  notice  shall  be  given 
by  all  of  them,  under  their  respective  hands,  the  notice  must  be  signed  by 
all,  and  a  ratification  given  afterwards  will  not  do  in  such  a  case,  (r)  The 
notice  may  also  be  given  by  an  agent  in  their  behalf,  but  such  notice,  in 
order  to  be  valid  and  effectual,  must  be  given  in  the  name  of  the  joint 


(g)  Doe  y.  Snaridge,  7  Q.  B.  959.  Doe  y. 
Naimby,  16  Law  J.,  Q.  B.  308.  Doe  y.  Geekie,  5 
Q.  B.  841. 

(a)  Lord  Mansfield,  0.  J.  Right  y.  Darby,  1 
T.  R.  162.    Gulliver  y.  Burr,  1  W.  BL  596. 

(t)  Tyley  y.  Seed.  Skin.  649. 

(t)  Timmint  y.  Rowlinton,  8  Bar.  1603.  Doe 
y.  Crick,  5  Esp.  196.  Roe  y.  Pierce,  2  Campb. 
96. 

(0  Legg  v.  Beni&n,  Willes,  43. 

(m)  Parke,  J.,  10  B.  &  C.  633.  Doe  y.  Gold- 
win,  2  Q.  B.  146. 


(*)  Doe  y.  Read,  12  Bast,  57.  Doe  y.  Mizem,  2 
M.  &  Bob*  56. 

(o)  Roe  y.  Pierce,  2  Campb.  96. 

(p)  Doer.  Hulme,  2H.&B.  483.  Doe  v. 
SummerteU*  1  B.  A  Ad.  185.  Doe  y.  Hughes,  7 
M.  &  W.  189.  Alford  r.  Vickery,  1  Oar.  &  M. 
280.  Doe  y.  Read,  12  Bast,  57.  Doe  y.  Hughes, 
7M.&W.  141, 142. 

(a)  Abbott,  C.  J.,  3  B.  &  Aid.  692. 

(r)  Right  y.  Cuthell,  5  East,  497 ;  5  Esp.  149, 
s.  c. 
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owners,  the  principals,  (#)  and  not  in  the  name  of  the  agent ;  and  the 
agent  ought  to  have  authority  to  give  the  notice  at  the  time  it  begins  to 
operate.  A  subsequent  assent  and  recognition  of  the  act  of  the  agent 
might,  indeed,  be  equivalent  to  a  previous  authority,  if  it  can  be  proved  to 
have  been  given  prior  to  the  proceedings  in  ejectment,  or  at  all  events, 
before  the  day  of  the  demise  laid  in  the  declaration,  (t) 

If  one  or  more  of  several  joint  owners  dissent  from  the  notice,  such  of 
them  as  have  joined  in  giving  the  notice  to  quit,  are  entitled  to  enter  into 
and  hold  possession  of  the  demised  premises,  and  receive  the  rents  and 
profits  of  die  land  jointly  with  the  tenant,  or  lessee,  of  the  others  who 
have  refused  to  join  in  such  notice,  (u)  If  the  notice  is  in  writing,  and 
not  served  personally  upon  the  lessee,  but  is  delivered  to  a  servant,  or 
agent,  or  assignee  of  the  lessee  in  the  occupation  of  the  demised  premises, 
it  should  be  addressed  to  the  lessee  ;  if  it  is  a  notice  to  the  occupier  in 
his  own  name,  it  is  not  a  notice  to  the  lessee,  and  the  latter,  consequently, 
is  not  bound  by  it  (a*)  If  two  or  more  persons  hold  possession  of  the 
demised  premises,  as  joint  tenants,  or  tenants  in  common,  notice  to  one  of 
them  is  a  sufficient  notice  to  all  to  determine  the  tenancy,  (y) 

Description  of  the  premises.  -~A  notice  to  quit  "  all  the  property  you 
hold  of  me,"  addressed  to  the  tenant,  is  a  sufficient  description  of  the  de- 
mised premises,  and  any  general  description  applicable  to  the  whole  of 
the  property  will  suffice,  (z)  But  a  tenant  cannot  give  a  notice  to  quit 
which  is  intended  to  apply  to  a  part  only  of  premises  which  have  been 
demised  together  at  one  entire  rent  (a)  A  mere  misdescription,  however, 
of  the  premises  comprised  in  the  notice  to  quit,  or  a  mistake  in  the 
christian  name  of  the  tenant  to  whom  such  notice  is  addressed,  does  not 
invalidate  the  notice,  provided  the  tenant  has  not  been  misled  or  preju- 
diced by  such  misdescription  or  mistake.  If  he  must  have  known  what 
was  meant,  he  is  bound  by  the  notice.  (J)  Thus,  where  a  notice  to  quit 
was  delivered  to  a  tenant  at  Michaelmas,  1795,  directing  him  to  quit  "at 
Lady  Day,  which  will  be  in  the  year  1795/'  it  was  held,  that  as  "Lady 
Day,  1795,"  had  passed  at  the  time  of  the  giving  of  the  notice,  it  might  be 
rejected  as  an  impossible  time,  and  that  as  the  prospective  words  of  the 
notice,  "  Lady  Day  which  will  be,"  and  the  conduct  of  the  parties  at  the 
time  of  the  serving  of  the  notice  manifestly  showed  that  the  notice  was  in- 
tended and  understood  to  apply  to  the  Lady  Day  then  next  ensuing,  the 

(s)  Denman,  C.  J.,  1  G.  &  D.  467 ;  2  Q.  B.  (y)  Doe  v.  Crick,  5  Bsp.  196.   Doe  t.  Wathn*, 

146.     Pleasant  v.  Benson,  14  East,  234.  7  Bast,  553. 

{t)  Goodtitlev.  Woodward,  3  B.  &  Aid.  689,  (2)  Doev.Wriffhtman,4Esp.5.  Doer.  Chunk, 

691.     Doe  v.  Walters,  10  B.  &  C.  626 ;  5  M.  &  3  Campb.  71. 

R.  357.    Doe  v.  Goldwin,  1  G.  &  Dav.  467 ;  2  (a)  Doe  v.  Archer,  14  Bast,  245. 

Q.  B.  146.  (6)  Doe  v.  Roe,  4  Esp.  185.    Doe  ▼.  WU- 

(u)   Doe  v.  Chaplin,  3  Taunt.  120;  Doe  v.  Hnson,  12  Ad.  &  B.  743;  4  P.  &  D.  323,  »•  c 

lloin,  3  M.  &  W.  340.  Doe  v.  Spiller,  6  Bsp.  70. 

(x)  Doe  v.  Woodman,  8  East,  228. 
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notice  must  be  taken  to  be  a  good  notice  to  quit  on  Lady  Day,  1796.(c) 
So,  where  a  notice  was  given  to  quit  "  at  the  expiration  of  half  a  year 
from  the  delivery  of  this  notice,  or  at  such  other  time  as  your  present  year's 
holding  shall  expire,  after  the  expiration  of  half  a  year  from  the  delivery 
of  this  notice,"  and  the  notice  was  given  towards  the  close  of  the  current 
year,  it  was  held  that  the  word  "present"  which  rendered  the  notice  in- 
accurate and  unmeaning,  might  be  rejected,  as  there  was  no  danger  of  the 
tenant  having  been  misled  by  it.(d) 

If  the  notice  is  not  a  peremptory  notice  to  quit,  but  is  drawn  up  in  the 
alternative,  and  seems  to  have  been  intended  either  to  put  an  end  to  the 
lease  or  to  obtain  an  increased  rent,  the  tenant  may  elect  to  remain  in 
possession,  paying  an  increased  rent,  and  such  an  option  having  been 
accorded  to  him,  he  cannot,  if  he  chooses  to  occupy,  be  treated  as  a 
trespasser  and  wrongdoer  and  turned  out  of  possession,  (e)  If,  however, 
the  notice  is  a  notice  to  pay  double  rent,  or  double  the  annual  value  under 
the  statutes  imposing  penalties  on  tenants  for  holding  over  after  a  notice 
to  quit,  the  alternative  notice  so  given  will  be  construed  as  a  peremptory 
notice  to  quit,  accompanied  by  a  warning  to  the  tenant  of  the  penal  con- 
sequences of  disobedience,  and  not  as  an  offer  on  the  part  of  the  landlord 
of  a  new  bargain  and  a  new  lease  at  an  increased  rent  Thus,  where  a 
notice  to  quit  was  couched  in  the  following  terms, — "I  desire  you  to  quit 
the  possession  of,  &c,  at  Lady  Day  next,  or  I  shall  insist  upon  double  rent 
for  the  same ;"  it  was  held  that  this  was  a  peremptory  notice  upon  which 
an  action  of  ejectment  might  be  sustained,  and  that  the  alternative  clause 
was  intended  merely  to  inform  the  tenant  of  the  legal  consequence  of  his 
holding  over,  and  of  the  landlord's  determination  of  enforcing  the  statute 
imposing  a  penalty  for  such  an  offence.  {/) 

Length  of  time  required. — We  have  already  seen  that  in  the  case  of  a 
tenancy  from  year  to  year,  six  calendar  months'  notice  to  quit  is  required 
to  be  given  prior  to  the  expiration  of  the  current  year  of  hiring  in  order 
to  determine;  the  tenancy  between  the  parties.  But  whenever  the  tenancy 
commences  and  ends  at  any  of  the  usual  feasts,  the  customary  half  year 
intervening  between  two  half-yearly  feasts  constitutes  a  sufficient  half 
year's  notice,  although  the  intermediate  time  be  not  exactly  six  calendar 
months.  Thus,  where  a  notice  was  given  on  the  29th  of  September 
(Michaelmas  Day)  "  to  quit  at  the  end  of  six  calendar  months,"  it  was 
holden  that  the  notice  was  a  sufficient  notice  to  determine  a  holding  com- 
mencing on  25th  of  March,  (Lady  Day,)  although  three  days  were  wanting 
to  complete  the  full  period  of  six  calendar  months,  (^r)     If  the  time  at 


i. 


c)  Doe  t.  Kighlky,  7  T.  B.  68.  win,  2  Q.  B.  144. 

d)  Doe  v.  Smith,  5  Ad.  &  E.  352.  (g)  Tindal,  C.  J.,  Roe  v.  Doe,  4  M.  &  P.  393  ; 
(e)  Lord  Mansfield,  Doug.  176.  C  Bing.  f>75.  Howard  v.  Wemsley,  6  Ksp.  53;  4 
(/)  Doe  v.  Jackson,  1  Doug.  175.  Doe  v.  Gold-  Esp.  199. 
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which  the  tenant  is  to  quit  is  specified  in  the  notice,  caxe  must  be  taken 
to  make  such  time  correspond  with  the  termination  of  the  term  of  hiring ; 
for  if  the  term  expires  at  one  period,  and  the  notice  is  to  quit  at  another, 
such  notice  is  bad,  and  the  lessor  cannot  safely  act  upon  it  Thus,  in  the 
case  of  tenancies  from  year  to  year,  where  a  half  year's  notice  of  the  in- 
tention to  determine  the  tenancy  is  required  to  be  given  on  either  side,  if 
the  notice  is  a  notice  to  quit  in  the  middle  of  the  current  year,  it  is  not 
binding,  as  it  is  contrary  to  the  implied  agreement  between  the  parties,  (h) 
"  If  the  year  expires  at  Lady  Day,  a  notice  to  quit  at  Michaelmas  would 
not  be  a  good  notice  ;"(*')  and  if  the  term  of  hiring  commences  at  New 
Michaelmas,  a  notice  to  quit  at  Old  Michaelmas  would  be  invalid.  ( A- )  If 
a  tenant  holds  possession  of  a  house  as  a  tenant  from  year  to  year,  under 
an  agreement  to  quit  at  a  quarter's  notice,  the  tenant  cannot  be  expelled 
at  the  expiration  of  any  quarter  that  the  lessor  may  choose  to  select,  but 
the  notice  must  be  a  quarter's  notice  to  quit  at  the  expiration  of  the  current 

VEAR.(/) 

If  the  hiring  be  a  quarterly,  a  monthly,  or  a  weekly  hiring,  from  quarter 
to  quarter,  month  to  month,  or  week  to  week,  the  notice  must  be  a  notice  to 
quit  at  the  expiration  of  the  current  quarter,  month,  or  week ;  if  it  breaks 
into  the  middle  of  the  quarter,  month,  or  week,  it  is  not  a  good  notice  to 
quit,  and  no  action  of  ejectment  can  be  founded  upon  it.  If  the  hiring  be 
from  month  to  month,  and  the  rent  is  made  payable  weekly,  a  month's 
notice  to  quit  at  the  expiration  of  the  current  month  must  be  given,  and 
not  a  notice  expiring  at  any  one  of  the  weeks  without  reference  to  the 
termination  of  the  month,  (m)  The  length  of  the  notice,  however,  may  be 
varied  by  local  custom  and  usage,  and  by  the  agreement  of  the  parties. 
When  the  hiring  is  for  one  single  quarter,  month,  or  week,  no  notice  at  all 
is  requisite. 

A  tenant  took  possession  of  a  house  on  the  29th  of  October  under  an 
agreement  for  a  quarterly  tenancy,  determinable  by  a  three  months'  notice 
to  quit,  and  it  was  held,  in  the  absence  of  an  express  agreement  regulating 
the  commencement  of  the  term,  that  it  must  be  taken  to  commence  at  the 
time  of  the  tenant's  entering  and  taking  possession  of  the  demised  pre- 
mises, and  that  the  notice,  to  be  valid,  must  be  a  notice  to  quit  either  on 
the  29th  of  January,  29th  of  April,  29th  of  July,  or  29th  of  October." (») 
But  the  precise  time  at  which  the  tenant  is  to  quit  need  not  be  stated  in 
the  notice.  The  period  of  the  commencement  and  termination  of  the 
term  is  often  unknown  at  the  time  that  the  notice  is  given,  and  it  is  quite 
sufficient  if  the  notice  contains  a  positive  announcement  of  the  intention 

(h)  Right  v.  Darby,  1  T.  R.  162.  Newman,  1  E«p.  267. 

( i)  Tindal,  C.  J.,  Berrey  v.  Lindley,  4  Sc.  N.  (m)  Doe  v.  Rajfan,  6  E*p.  4.     Doe  T.  Hamtt,  1 

R.  72.     Doe  v.  MUward,  3  M.  &  W.  328.  E»p.  94. 

(k)  Doe  t.  Lea,  1 1  East,  312.  (»)  Per  Lord  Ellcnborough,  Kemp  y.  DerrtU,* 

(t)  Doe  v.  Donovan,  1  Taunt.  555.    Shirley  r.  Campb.  511. 
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of  the  party  giving  it  to  determine  the  tenancy  as  soon  as  it  is  legally 
determinable.  A  notice,  for  example,  "  to  quit  at  the  end  of  the  first 
year  of  your  tenancy,  which  expires  half  a  year  after  the  date  of  this 
notice,"  would  be  sufficient,  and  so  also  would  a  notice  "  to  quit  at  the 
expiration  of  the  current  year  of  your  tenancy,"  provided  such  notice  was 
given  half  a  year  prior  to  the  expiration  of  the  current  year  of  hiring,  (o) 
Sometimes  the  notice  is  given  in  the  alternative,  in  order  to  hit  one  of 
two  periods  on  which  the  term  is  known  to  end,  and  it  has  been  held  that 
such  a  notice  is  a  perfectly  good  notice,  and  possesses  all  the  certainty 
that  is  reasonably  requisite  for  the  information  of  the  tenant  A  notice, 
for  example,  "  to  quit  on  the  25th  day  of  March  or  the  8th  day  of  April 
next,"  is  good  for  either  of  the  periods,  provided  it  has  been  given  or 
served  six  calendar  months  prior  to  the  first-named  time,  and  the  term 
ends  on  one  or  other  of  the  days  specified. (p)  A  notice  to  a  weekly 
tenant  whose  tenancy  commenced  on  Wednesday,  to  quit  on  Friday,  pro- 
vided his  tenancy  commenced  on  Friday,  or  otherwise  at  the  end  of  his 
tenancy  next  after  one  week  from  the  date  thereof,  was  held  to  be  a  good 
notice  to  determine  the  tenancy  at  the  expiration  of  a  week  from  the  sub- 
sequent Wednesday,  (q) 

If  the  notice  is  made  to  apply  to  the  current  term  of  hiring,  and  it  is 
given  too  near  the  end  of  the  current  term  to  be  a  good  notice  for  that 
term,  it  will  not  apply  to  the  next  term  of  holding,  as  that  is  not  the  cur- 
rent term,  and  a  fresh  notice  to  quit,  therefore,  must  be  given.  Thus, 
where  a  notice,  dated  the  21st  of  October,  1843,  was  given  to  a  tenant 
from  year  to  year  to  quit  "  on  the  13th  day  of  May  next  ensuing,  or  on 
such  other  day  in  the  current  year  as  the  tenancy  of  the  premises  you  now 
hold  shall  expire,"  and  it  appeared  that  the  premises  were  holden  at  an 
annual  rent,  payable  at  Martinmas  and  May  Day,  (the  13th  of  May,)  and 
that  the  tenancy  commenced  and  ended  at  Martinmas  (the  1 1th  of  Novem- 
ber) ;  it  was  held  that  the  notice  was  bad,  as  the  lessor  had  no  power  to 
determine  the  tenancy  at  either  of  the  periods  named  therein.  It  was  nu- 
gatory as  regarded  the  13th  of  May,  (May  Day,)  inasmuch  as  that  day  fell 
in  the  middle  and  not  at  the  end  of  the  year,  and  it  was  also  inoperative 
as  regarded  any  "other  day  in  the  current  year,"  inasmuch  as  it  was  given 
only  three  weeks  before  the  expiration  of  the  u  current  year,"  the  notice 
being  dated  on  the  21st  of  October,  and  the  current  year  expiring  on  the 
1 1th  of  the  next  month  of  November,  (r) 

•  The  notice  is  always  understood  to  apply  to  the  year  in  which  it  is 
given,  whether  it  expressly  refers  to  "  the  current  year"  or  not,  and  it  will 
not  operate  as  a  notice  to  quit  for  the  succeeding  year,  unless  it  appears 


(0)  PhiUipt  v.  Butler,  2  Esp.  589. 
(p)  Doe  t.  Wrightman,  4  Esp.  6. 
(?)  Doe  v.  Scott,  4  M.  &  P.  20. 


(r)  Doe  v.  Morphea,  7  Q.  B.  577;  14  Law  J., 
Q.  B.  345,  s.  c. 
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plainly  to  have  been  the  intention  of  the  lessor  that  the  notice,  if  invalid 
for  the  first  year,  should  apply  to  the  next  year  of  holding. 

A  tenant  from  year  to  year  of  a  house,  received  a  notice,  dated  "  the 
17th  June,  1840,"  from  the  lessor,  requiring  him  "to  quit  on  the  11th  of 
October  now  next  ensuing,  or  such  other  day  or  time  as  your  said  tenancy 
may  expire  on ;"  and  it  appeared  that  the  term  commenced  and  ended  on 
the  11th  of  October,  and  the  notice  therefore  was  clearly  insufficient  for 
the  11th  of  October  then  next  ensuing,  and  the  lessor  sought  to  apply  it 
to  the  11th  of  October  of  the  following  year;  but  it  was  held  that  the 
notice  was  not  a  good  notice  for  the  last-named  period.  "  If  the  land- 
lord," observes  Pollock,  G.  B.,  "  had  intended  the  notice  to  operate  as  a 
notice  for  a  subsequent  year,  he  should  have  given  the  tenant  more  dis- 
tinct information.'9  And  says  Rolfe,  B.,  "  If  it  had  been  in  these  terms, 
'  I  give  you  notice  to  quit  on  the  11th  of  October  now  next  ensuing,9  or  if 
that  be  not  long  enough  to  make  this  notice  good,  then  at  the  end  of  the 
next  year  of  your  tenancy,  that  would  have  been  sufficient."(s)  But  where 
a  notice  dated  the  27th,  and  served  on  the  28th  of  September,  required  a 
tenant  to  quit  "  at  Lady  Day  next,  or  at  the  end  of  your  current  year ;" 
and  it  appeared  that  the  then  current  year  of  hiring  ended  on  Michaelmas 
Day,  (the  29th  of  September,)  two  days  after  the  day  of  the  date,  and  one 
day  after  the  service  of  the  notice  to  quit,  it  was  held  that  it  could  not  be 
presumed  that  the  notice  was  intended  to  apply  to  the  year  in  which  it 
was  given,  and  of  which  two  days  only  remained,  but  that  it  must  be  taken 
to  apply  to  the  next  year,  (t)  So,  where  the  term  of  hiring  commenced 
and  ended  on  the  2nd  of  February,  and  the  lessor,  on  the  22nd  of  Octo- 
ber, 1833,  three  months  and  ten  days  only  before  the  expiration  of  the 
year,  gave  the  tenant  notice  to  quit  "  at  the  expiration  of  half  a  year  from 
the  delivery  of  this  notice,  or  at  such  other  time  as  your  present  year's 
holding  shall  expire,  after  the  expiration  of  half  a  year  from  the  delivery 
of  this  notice,99  it  was  held  that  the  notice,  though  bad  for  February,  1834, 
the  succeeding  February,  was  a  good  notice  for  February,  1835.(w) 

The  commencement  of  the  current  year  of  the  tenancy  is  generally  regu- 
lated by  the  commencement  of  the  original  holding.  Where  premises 
were  demised  by  an  agreement,  dated  "  13th  August,  1838,"  for  the  term 
of  "  one  year  and  six  months  certain,"  at  a  yearly  rent  payable  quarterly, 
"  three  calendar  months'  notice  to  be  given  on  either  side  previous  to  the 
termination  of  the  tenancy;"  and  the  tenant  entered  and  held  possession 
beyond  the  year  and  six  months ;  and  on  the  7th  May,  1840,  the  lessor 
gave  the  tenant  notice  to  quit  on  the  13th  of  August  next,  the  notice  was 
held  to  be  good,  as  the  year  of  hiring  was  to  be  calculated  from  that  day, 

(*)  Mills  t.  Goff,  14  M.  &  W.  75.  (u)  Doe  r.  Smith,  5  Ad.  &  E.  353. 

(t)  Doe  v.  CuUtford,  4D.&B.  248. 
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and  not  from  the  termination  of  the  year  and  six  months,  (or)  A  tenant 
entered  into  possession  of  a  dwelling-house  and  premises  at  Michaelmas 
1823,  under  an  agreement  for  a  lease  for  a  term  of  five  years  and  a  half. 
The  lease  was  never  granted,  but  the  tenant  continued  to  occupy  under 
the  notion  that  his  agreement  was  as  good  as  an  actual  lease.  When  the 
five  years  and  a  half  were  nearly  expired,  negociations  were  entered  into 
for  a  further  lease  for  seven,  fourteen,  or  twenty-one  years,  at  an  increased 
rent,  such  new  lease  to  commence  on  the  expiration  of  the  term  of  five 
years  and  a  half  for  which  the  premises  were  then  supposed  to  be  holden. 
This  second  lease,  however,  was  never  executed  any  more  than  the  first ; 
but  the  defendant  continued  in  the  occupation  of  the  premises,  paying  the 
increased  rent  at  Michaelmas,  the  period  at  which  the  original  rent  had 
always  been  paid.  On  the  11th  of  March,  1835,  eleven  years  and  a  half 
after  the  original  entry,  the  tenant  gave  the  lessor  notice  of  his  intention 
to  quit  at  the  following  Michaelmas ;  and  it  was  held  that  the  notice  was 
a  good  notice  to  quit,  and  that  the  current  year  of  the  tenancy  must  be 
calculated  from  the  original  entry  of  the  tenant  upon  the  premises,  and 
not  from  the  expiration  of  the  supposed  term  of  five  years  and  a  half.(y) 
Where,  on  the  other  hand,  a  lessee  of  a  term  granted  an  under-lease  for 
fourteen  years  and  a  half  from  the  25th  of  December,  and  the  term  conse- 
quently expired  on  the  24th  of  June,  and  the  under-lessee  continued  in 
possession,  paying  rent,  it  was  held  that  the  subsequent  tenancy  com- 
menced from  the  termination  of  the  preceding  under-lease,  and  that  a 
notice  given  on  the  24th  December,  to  quit  on  the  24th  of  June,  was  a 
valid  notice,  (z) 

Calculation  of  the  current  year  from  one  of  the  usual  feast  days. — 
The  term  of  hiring  is  generally  by  the  express  or  implied  agreement  of 
the  parties,  calculated  from  some  one  or  other  of  the  quarterly  feasts, 
either  from  Lady  Day  or  Michaelmas  Day,  Midsummer  Day  or  Christmas 
Day ;  and  "  if  the  tenant  enter  in  the  middle  of  a  customary  quarter,  and 
he  afterwards  pays  his  rent  for  that  half-quarter,  and  continues  then  to 
pay  from  the  commencement  of  a  succeeding  quarter,  he  is  not  a  tenant 
from  the  time  of  his  coming  in,  but  from  the  succeeding  quarter  day."  (a) 
Thus  where  a  tenant  came  into  possession  on  the  21st  November,  and 
paid  rent  up  to  Christmas,  and  continued  afterwards  to  pay  his  rent  half- 
yearly  at  Midsummer  and  Christmas,  it  was  held  that  his  tenancy  must  be 
taken  to  have  commenced  at  Christmas.  (J)  If  the  notice  be  given  to  quit 
at  Michaelmas  generally,  it  is  good  for  either  Old  or  New  Michaelmas. 
Primd  facie  it  would  be  for  New  Michaelmas ;  but  if  the  holding  was 

(x)  Doe  v.  DobeU,  1  Q.  B.  806;  1  G.  &  Dar.  (*)  Doe  t.  Linet,  17  Law  J.,  Q.  B.  108 ;  12 

218.     Doe  t.  Samuel,  5  Esp.  178.   Roe  v.  Ward,  Jur.  Q.  B.  80,  a.  c 

1  H.  Bl.  96.    Doe  v.  Weller,  7  T.  &.  478.  (a)  Per  Lord  Bllenborough,  G.  J.,  6  Eap.  10. 

(y)  Berrey  v.  Lindhy,  4  Sc  N.  B.  01 ;  3  M.  &  Doe  y.  Stapleton,  8  C..&  P.  275. 

Gr.  498,  s.  c.  (&)  Doe  ▼.  Johnson^  Esp.  10.    - 
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from  Old  Michaelmas,  this  notice  would  do  for  that  also,  (c)  A  notice  was 
given  on  the  27th  of  September,  "  to  quit  at  the  expiration  of  the  term  for 
which  you  hold ;"  and  evidence  was  permitted  to  be  given  of  a  general 
custom  of  the  country  to  let  from  Lady  Day,  and  of  the  fact  of  the  rent 
being  due  at  Michaelmas  and  Lady  Day ;  and  it  was  left  to  the  jury  to 
presume,  in  the  absence  of  evidence  to  the  contrary,  that  the  tenancy, 
like  other  tenancies  in  that  part  of  the  country,  was  a  tenancy  from  Lady 
Day  to  Lady  Day.(rf) 

It  has  been  holden,  that  since  the  existence  of  the  new  style  sanctioned 
by  act  of  Parliament,  a  lease  by  deed  of  lands  "  to  be  holden  from  the 
feast  of  St.  Michael,"  must  be  taken  to  mean  New  Michaelmas,  and  that 
extrinsic  evidence  is  not  admissible  to  show  that  it  meant  a  holding  from 
Old  Michaelmas,  (e)  But  although  the  oral  expressions  and  agreements 
of  the  parties  are  inadmissible  to  alter  or  contradict  the  written  contract, 
yet  all  the  surrounding  circumstances  may  be  regarded ;  and  if  it  can  he 
shown  that  the  rent  has  always  been  paid  at  Old  Michaelmas,  or  that  by 
the  custom  of  the  country  lands  are  always  let  at  Old  Michaelmas,  the 
holding  would  surely  be  deemed  to  be  from  the  latter  period.  (/)  It  has 
been  thought  that  there  is  a  difference  between  leases  by  deed  and  by 
simple  contract,  as  regards  the  admission  of  intrinsic  evidence  of  surround- 
ing circumstances,  and  of  custom  and  usage,  for  the  purpose  of  ascertain- 
ing the  period  of  the  commencement  of  the  term; ((7)  but  the  authorities 
seem  to  show  that  no  such  difference  exists,  but  that  the  evidence  is 
equally  admissible  in  either  case. (A) 

It  has  been  said  by  Lord  Kenyon,  that  if  the  lessor  brings  an  action  of 
ejectment  against  the  tenant  after  the  expiration  of  six  months*  notice  to 
quit,  and  the  lessor  "  has  mistaken  the  commencement  of  the  defendant's 
tenancy,  so  that  his  notice  to  quit  is  for  that  reason  wrong,  the  onus  of 
proving  the  true  time  of  the   commencement  of  the  term   lies   on  the 
defendant,  who  thus  seeks  to  defeat  the  plaintiff's  right  to  recover."  (t) 
But  it  has  since  been  holden,  that  the  lessor  is   bound   to   give  some 
evidence  of  the  period  of  the  termination  of  the  term,  in  order  to  support 
his  notice  to  quit     The  mere  service  upon  the  tenant  of  a  notice  to  quit 
at  a  particular  time,  is  not  primd  facie  evidence  of  the  termination  of  the 
term  at  the  time  mentioned  in  such  notice."  (k)     But  if  the  tenant  is  ex- 
pressly told  that  he  must  leave  after  the  expiration  of  six  months ;  or  if  a 
written  notice  is  served  personally  on  the  lessee,  and  the  latter  reads  it, 

(e)  Parke,  B„  Doe  v.  Petri*,  9  C.  &  P.  468.  &  B.  507. 

Doe  v.  Vinee,  2  Campb.  256.    Fwrley  r.  Wood,  1  (g)  4  B.  &  Aid.  589,  590. 

Bsp.  197.  (A)  Post,  ch.  19,  s.  1. 

(d)  Doe  v.  Lamb,  Adam's  Eject  4th  ed.  272.  (i)  Doe  v.  Wrightman,  4  Bsp.  5.    Byre,  B., 

(e)  Doe  v.  Lea,  11  East,  311.  Smith  v.Waiton,  Doe  v.  Harrit,  cited  1  T.  B.  161, 162. 
1M.&  Sc.  882 ;  8  Bing.  285.  s.  c,  (*)  Per  Lord  Elknborough,  Doe  v.  Cafe*  * 

(/)  Furley  v.rWoodt  1  Esp.  198.    Doe  ▼.  Be*-     Campb.  388. 
90%,  4  B.  &  Aid.  589.    Den  v.  HopHiuo*,  8  D. 
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and  makes  no  objection  to  it,  this  is  primd  facie  evidence  to  go  to  a  jury 
of  the  time  of  the  termination  of  the  holding.  "Whether  the  personal 
service  and  silence  of  the  tenant  amount  to  an  admission,  must  depend 
upon  circumstance.  If  he  cannot  read,  or  does  not  read,  the  notice  in 
the  presence  of  the  person  who  serves  it  upon  him,  it  must  go  for 
nothing."  (/) 

A  notice  was  given  on  the  23rd  of  March  by  a  landlord  to  his  tenant,  to 
quit  at  the  expiration  of  the  current  year,  and  a  declaration  in  ejectment, 
laying  the  demise  on  the  first  of  November,  was  on  the  16th  of  January 
following  served  upon  the  tenant,  who  then  made  no  objection  to  the 
notice  to  quit,  but  said  he  should  go  out  as  soon  as  he  could  suit  himself; 
this  was  held  to  be  evidence  for  the  jury  of  an  admission  that  the  tenancy 
ended  at  Michaelmas,  and  had  been  determined  at  the  right  time.(w) 
But  the  mere  admission  by  the  tenant  of  a  holding  corresponding  with  the 
time  mentioned  in  the  notice,  may  be  at  once  rebutted  by  the  direct 
evidence  of  a  different  holding,  and  the  mere  silence  or  negleot  of  the 
tenant  to  make  an  objection  to  the  insufficiency  of  the  notice  at  the  time 
he  receives  it,  does  not  amount  to  a  waiver  of  the  defect.  Thus  where  a 
tenant  was  served  with  a  notice  to  quit  at  Midsummer,  and  the  tenant 
proved  that  his  tenancy  commenced  and  ended  at  Michaelmas,  it  was  held 
that  his  acceptance  of  the  notice  without  making  an  objection  to  the 
time  mentioned  for  his  quitting,  did  not  amount  to  a  waiver  of  the  mis- 
take.^) If  the  period  of  the  commencement  of  the  term  is  uncertain,  or 
is  unknown  to  the  lessor,  and  the  latter  applies  to  the  lessee  to  ascertain 
the  extent  of  his  interest,  and  the  time  of  the  commencement  of  his  term, 
the  lessee  is  bound  by  the  information  he  gives,  and  cannot  be  permitted 
afterwards  to  set  up  a  different  holding  for  the  purpose  of  fraudulently 
defeating  proceedings  that  have  been  taken  by  the  landlord  upon  the  faith 
of  such  statement,  and  it  has  been  held  by  Lord  Kenyon,  that  it  makes 
no  difference  whether  the  information  so  given  proceeded  from  mistake  or 
design,  (o) 

Different  periods  of  entry. — When  the  demised  premises  are  to  be 
entered  upon  at  different  periods,  the  notice  to  quit  ought  to  refer  to  the 
lime  of  the  tenant's  entry  and  holding  of  the  principal  subject  matter  of 
the  demise.  Thus  if  buildings  and  land  are  let  together,  to  be  entered 
upon  at  different  times,  or  holden  from  different  periods,  and  the  buildings 
constitute  the  principal  subject  matter  of  the  demise,  and  the  land  is 
merely  accessorial  thereto,  the  notice  to  quit  should  refer  to  the  tenant's 
entry  and  holding  of  the  buildings,  and  not  of  the  land ;  and  it  is  a  ques- 
tion for  the  jury  which  is  the  principal  and  which  the  accessorial  subject 

(/)  Thomas  v.  Thomas,  2  Campb.  647.    Doe  r.         (n)  OakappU  v.  Copous,  4  T.  R.  361.    Brown 
Forster,  13  Eait,  404.  ▼.  Burtinthaw,  7  D.  &  R.  610. 

(m)  Do4  v.  Wombwell,  2  Campb.  559.  (o)  Doe  ▼.  Lambly,  2  Etp.  635. 
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of  demise,  (p)  An  agreement  was  entered  into  for  the  letting  and 
fairing  of  a  farm ;  to  hold  the  arable  ground  from  Old  Candlemas,  the 
pasture  from  Old  Lady  Day,  and  the  meadow  from  Old  May  Day,  at  an 
annual  rent  for  the  whole,  payable  half-yearly  at  Old  Michaelmas  and 
Lady  Day,  and  it  was  held  that  this  was  substantially  a  letting  and  hiring 
of  the  whole  of  the  demised  premises  from  Lady  Day  to  Lady  Day. 
"Though  part  of  the  farm  is  to  be  entered  upon  and  quitted  at  Old 
Candlemas,  and  other  part  not  till  Old  May  Day,  yet  that  is  no  more  than 
the  custom  of  most  counties  would  have  directed  without  any  special 
words  for  that  purpose  in  any  taking  from  Old  Lady  Day,  viz.,  that  the 
arable  land  shall  be  entered  upon  at  Candlemas  to  prepare  it  for  the  Lent 
corn,  and  the  meadows  not  till  May  Day,  when  in  those  northern  coun- 
tries they  are  usually  heyned  for  hay."  (q) 

A  tenant  entered  into  possession  of  a  farm,  under  an  agreement  "  to 
enter  on  the  tillage  land  at  Candlemas,  and  on  the  house  and  all  other  the 
premises  on  Lady  Day  following,  and  to  quit  the  farm  according  to  the 
times  of  entry  as  aforesaid,"  and  the  rent  was  reserved  at  Michaelmas  and 
Lady  Day,  and  it  was  held  that  a  notice  to  quit,  delivered  half  a  year  be* 
fore  Lady  Day,  but  less  than  half  a  year  before  Candlemas,  was  good ;  the 
taking  being  in  substance  from  Lady  Day,  with  a  privilege  for  the  in- 
coming tenant  to  enter  on  the  arable  land  at  Candlemas  for  the  sake  of 
ploughing,  &c.(r)  The  lessee  of  a  dwelling-house,  buildings,  and  bleach- 
ing manufactories,  pasture  and  meadow  land,  entered  into  possession  under 
an  agreement  for  a  lease,  by  which  it  was  stipulated  that  the  term  of  hiring 
should  commence  as  to  the  meadow  ground  from  the  25th  of  December 
last,  as  to  the  pasture  from  the  25th  of  March  next,  and  as  to  the  houses, 
out-houses,  and  other  buildings,  and  all  the  rest  of  the  premises  from  the 
first  of  May,  and  the  first  half  year's  rent  was  made  payable  on  the  day  of 
Pentecost,  and  the  other  at  Martinmas ;  and  it  was  held  that  the  substan- 
tial subject  of  demise  being  the  house  and  buildings  for  the  purpose  of  the 
manufacture,  the  time  limited  for  taking  possession  thereof  was  the  sub- 
stantial time  of  entry,  to  which  a  notice  to  quit  ought  to  refer,  and  not  the 
25th  of  December,  the  time  limited  for  the  taking  possession  of  the  meadow 
land,  which  was  merely  auxiliary  to  the  principal  subject  of  demise.(#) 

Service  of  notice  to  quit. — If  the  notice  to  quit  is  served  upon  the 
actual  occupiers  of  the  demised  premises,  proof  of  such  service  is  sufficient 
to  sustain  an  action  of  ejectment.(£)  If  the  tenant  himself  does  not  reside 
upon  the  property,  a  delivery  of  the  notice  to  the  wife  or  servant  at  die 


(p)  Doe  v.  Howard,  11  Bait,  498.     Doe  v.  (*)  Doe  v.  Wathini,  7  East,  556. 

Hughes,  7M.4W.  141.    Doe  v.  Modes,  11  M.  (()  Doe  ▼.  Williams,  6  B.  &  C.  41.    Roe  t. 

&  W.  600.  Street,  2  Ad.  &  E.  331.    Doe  x.  WaOuu,  7  But, 

(?)  Doe  v.  Snowdon,  2  W.  Bl.  1224.  553. 

(r)  Doe  v.  Spence,  6  East,  120. 
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dwelling-house  of  the  latter,  is  a  sufficient  service.(ti)  But  the  party  to 
whom  it  is  delivered  should  be  expressly  told  that  it  is  a  notice  to  quit,  and 
should  be  requested,  either  orally,  or  by  means  of  a  written  or  printed  ad- 
dress or  direction,  to  deliver  it  to  the  tenant  (or)  If  there  is  a  personal 
service  of  the  notice  upon  the  tenant  himself,  no  written  direction  or  address 
upon  the  notice  is  necessary,  (y)  and  if  the  notice  is  directed  to  the  tenant 
by  a  wrong  christian  name,  and  he  neglects  to  repudiate  or  send  back  the 
notice,  he  is  deemed  to  have  waived  the  misdirection,  and  is  bound  by  such 
notice,  (z)  If  the  servant  or  agent  of  the  lessee  is  in  possession  of  the 
demised  premises,  the  notice  must  be  addressed  to  the  principal ;  if  the 
notice  is  given  to  or  served  upon  the  agent  in  his  own  name,  it  is  insuffi- 
cient (a) 

Acceptance  of  informal  notice. — If  a  tenant  gives  his  landlord  an  in- 
sufficient notice  to  quit,  and  the  landlord  at  first  assents  but  ultimately 
refuses  to  accept  the  notice,  and  the  tenant  quits  according  to  his  notice, 
the  tenancy  is  not  determined.  (J) 

Proof  of  the  notice. — A  written  notice  to  quit  may  be  proved  by  the 
production  of  a  copy,  although  no  notice  has  been  given  to  produce  the 
original,  (c) 

Waiver  of  a  notice  to  quit. — If  the  tenant  remains  in  possession  after 
the  expiration  of  a  good  and  valid  notice  to  quit,  his  possession  then  be- 
comes an  adverse  tenancy  and  possession,  and  the  landlord  may  either 
bring  an  action  of  ejectment  against  him,  or  he  may,  if  the  lease  does  not 
exceed  seven  years  in  duration,  nor  the  rent  twenty  pounds  per  annum, 
proceed  under  the  act  of  1  &  2  Vict,  c.  74,  b.  I,  before  justices  of  the  peace 
for  the  recovery  of  the  possession  of  the  demised  premises.  But  if  he  per- 
mits the  tenant  to  remain  in  possession,  and  demands  and  accepts  rent  in 
respect  of  the  tenant9 s  occupation  of  the  property  subsequently  to  the  notice 
to  quit ;  this  amounts  to  a  waiver  of  the  notice,  and  to  a  restoration  be- 
tween the  parties  of  the  relationship  of  lessor  and  lessee.(<i)  The  same 
result  follows  if  the  lessor  distrains  for  rent,  which  he  claims  to  be  due  in 
respect  of  the  tenant's  occupation  subsequently  to  the  expiration  of  the 
notice.. (e)  But  if  a  banker  or  agent  of  the  lessor,  without  any  special 
authority  from  the  latter,  receives  rent  from  the  tenant,  the  act  of  such 
unauthorized  agent  does  not,  of  course,  amount  to  a  waiver  of  the  notice.  (/) 
The  money,  moreover,  must  be  paid  and  accepted  as  rent,  and  not  by  way 
of  satisfaction  of  the  lessor's  claim  for  double  rent  or  double  value,  under 

(u)  Janet  t.  Marsh,  4  T.  R.  464.     Doe  t.  (a)  Doe  ▼. Woodman,  8  Eaat,  228. 

Dunbar,  1  M.  &  M.  11.    Alford  v.  Victery,  1  (b)  SeueU  t.  Landsberg,  7  Q.  B.  638. 

Cbr.  &  M.  288.  (c)  &<*  ▼•  Somerton^  7  Q.  B.  58. 

(z)  Doe  v.  Lucas,  5  Eip.  153.    Smithr.  Clark,  (d)  Goodrigkt  ▼.  Cordwent,  6  T.  B.  219.    Doe 

9  DowL  202.  ▼.  Batten,  Cowp.  248. 

(y)  Doe  r.  Wrigktman,  4  E»p.  5.  (<)  Zouek  v.  WiUinwUe,  1  H.  BL  311. 

(t )  Doe ▼. SpWer,  6  E»p.  70.  if)  Doe*.  Calvert, 2  Campb.  887. 
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the  statutes,  for  holding  over.(^)  But  the  giving  of  a  second  notice  to  quit 
before  or  after  the  expiration  of  the  first  notice  does  not  amount  to  a 
waiver  of  the  latter.  (A)  Nor  does  a  collateral  promise  by  the  lessor  not  to 
act  upon  the  notice  under  certain  circumstances,  or  in  the  case  of  the  hap- 
pening of  a  certain  event,  amount  to  a  waiver  of  the  notice,  (*)  In  some 
cases  the  conduct  of  a  tenant  in  retaining  possession  and  receiving  the 
produce  and  profits  of  the  demised  premises  after  the  expiration  of  a  notice 
to  quit  given  by  him  amounts  to  a  waiver  of  such  notice.  (A:) 

Double  yearly  value  for  holding  over. — Any  tenant  wilfully  holding 
over  and  retaining  possession  of  the  demised  premises  after  the  determina- 
tion of  his  term,  and  after  possession  has  been  demanded  and  notice  in 
writing  has  been  given  him  by  the  lessor,  is  liable  (4  Geo.  II.,  c.  28,  s.  1) 
to  pay  to  the  person  kept  out  of  possession  double  the  yearly  value  of  the 
lands,  &c,  detained.  (/)  An  action  of  debt  lies  for  the  recovery  of  this 
penalty,  and  may  be  brought  by  the  landlord  after  he  has  recovered  pos- 
session of  the  land  by  an  action  of  ejectment.(m)  But  it  has  been  held 
that  the  act  applies  only  to  the  case  of  a  wilful  and  contumacious  hold- 
ing over  by  the  tenant  after  notice  to  quit,  and  not  to  a  holding  over 
under  a  bond  fide  claim  of  title  or  right,  though  erroneous,  (n)  A  weekly 
or  quarterly  tenant  does  not  come  within  the  operation  of  the  statute,  (o) 
In  the  case  of  a  tenancy  from  year  to  year,  the  ordinary  notice  to  quit  at 
the  end  of  the  current  year  of  hiring  is  a  sufficient  demand  of  possession 
to  entitle  the  lessor  to  double  yearly  value,  (p)  If  the  tenant  holds  under 
a  lease  for  a  term  of  years  certain,  a  notice  to  quit  at  the  expiration  of 
such  term  is  likewise  a  sufficient  demand  of  possession,  and  such  notioe 
may  be  given  previous  to  the  expiration  of  such  term,  or  at  any  time  after- 
wards, so  long  as  the  tenant  continues  to  hold  as  a  tenant  at  will.(;)  If 
the  landlord  has  done  any  act  amounting  to  a  waiver  of  his  notice  to 
quit,(r)  he  cannot,  of  course,  make  such  notice  the  foundation  of  an  action 
for  double  value. 

Double  bent  ./or  holding  over. — If  any  tenant  gives  notice  to  the  lessor 
of  his  intention  to  quit  at  a  particular  time,  (11  Geo.  II.,  o.  19,  s.  18,)  and 
does  not  deliver  up  possession  of  the  premises  at  the  time  mentioned,  such 
tenant,  his  executors,  &c,  is  from  thenceforth  to  pay  to  the  landlord  or 
lessor  double  the  rent  which  he  would  otherwise  have  paid,  to  be  levied, 
sued  for  and  recovered,  at  the  same  times  and  in  the  same  manner  as  the 


» 


Cowp.  246,  247. 

(A)  Dot  t.  Humphreys,  2  East,  287*  Messen- 
ger v.  Armstrong,  1  T.  B.  54.  Doer*  Steel,  8 
Campb.  116. 

(*)  Whiteacre  ▼.  Symondt,  10  East,  18. 

(k)  Jones  v.  Shears*  4  Ad.  &  E.  832. 

(/)  As  to  the  computation  of  the  yearly  value, 
Robinson  v.  Learoyd,  7  M.  &  W.  48. 

(to)  Soulsby  v.  Neving,  9  Bast,  810. 

(n)  1  Esp.  216.  Hirst  y.  Hon,  6M.&W.  895. 


(o)  Lloyd  v.  Rosbee,  2  Campb.  454.  Wilkinson 
t.  Hall,  3  Bing.  N.  0.  530 ;  4  8c  301,  s.  c 

(p)  Wilkinson  v.  Colley,  6  Burt.  2W&.  Hirst 
t.  Horn,  6  M.  &  W.  393.  Poole  v.  Warren,  8 
Ad.  &  E.  582.    Lake  v.  Smith,  4  B.  &  P.  179. 

(q)  Cutting  v.  Derby,  2  W.  BL  1075.  Cobb  r. 
Stokes,  8  East,  858.  Messenger  y.  Armstrong,  1 
T.  R.  53. 

(r)  Ryall  r.  Rich,  10  Bast,  47. 
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single  Tent.  The  tenant's  notice  to  quit  need  not  be  in  writing,  in  order 
to  support  the  lessor's  claim  to  double  rent,  (*)  nor  need  the  lease  which 
the  tenant  has  determined  by  his  notice  to  quit,  be  a  lease  in  writing,  (t) 
But  the  notice  must  be  a  good  notice  to  quit  at  some  fixed  time,  and  at  a 
period  when  the  tenant  is  able  by  notice  to  put  an  end  to  the  tenancy. 
If  the  tenant  merely  gives  notice  that  he  will  quit  "  as  soon  as  he  can 
possibly  get  another  situation,"  (it)  or  gives  a  notice  to  quit  in  the  middle 
instead  of  at  the  termination  of  the  current  term  of  hiring,  or  a  notice  of 
too  short  a  duration,  and  which  does  not  consequently  bind  the  lessor,  the 
lease  is  not  determined,  and  there  cannot,  consequently,  be  any  holding 
over  by  the  tenant,  (or)  The  liability  for  double  rent  is  not  confined,  like 
the  liability  to  double  value,  to  tenants  for  term  of  life  or  terms  of  years : 
but  any  weekly  or  quarterly  tenant  wilfully  holding  over  after  having  given 
the  lessor  notice  to  quit,  would  seem  to  be  as  much  liable  to  double  rent 
as  a  tenant  for  life,  or  for  a  term  of  years.(y)  A  tenant  who  holds  over 
for  one  year  after  notice  to  quit,  paying  double  rent,  may  quit  at  the  end 
of  such  year  without  fresh  notice.  (*) 

Recovery  of  possession  from  a  tenant  holding  over  after  the  determi- 
nation of  his  tenancy. — If  the  tenant  holds  over  and  refuses  to  give  up 
the  possession  of  the  demised  premises  after  he  has  received  a  valid  notice 
to  quit,  or  the  lease  has  been  determined  by  effluxion  of  time,  the  land- 
lord must  either  bring  an  action  of  ejectment  or  institute  summary  pro- 
ceedings before  justices  of  the  peace  under  the  stat.  1  &  2  Vict.  c.  74. 
By  that  statute  it  is  enacted,  (s.  1,)  that  whenever  the  term  or  interest 
of  a  tenant  of  premises  held  at  will,  or  for  a  term  not  exceeding  seven 
years  at  no  rent  at  all,  or  at  a  rent  not  exceeding  20/.  per  annum,  and 
upon  which  no  fine  has  been  reserved,  shall  have  ended  or  been  duly  de- 
termined by  a  legal  notice  to  quit  or  otherwise,  and  such  tenant,  or  the 
occupier  of  the  premises,  shall  refuse  to  deliver  up  possession,  the  land- 
lord or  his  agent  may  cause  the  party  in  possession  to  be  served  with  a 
written  notice  in  the  form  specified  in  the  act  of  his  intention  to  apply  at  a 
particular  time  and  place  for  a  justice's-warrant  of  possession,  and  if  the 
tenant  or  occupier,  after  having  been  served  with  the  notice,  neglects  to 
appear  and  show  cause  why  possession  should  not  be  given,  any  two 
justices  are  authorized,  on  proof  being  given  of  the  holding  and  determi- 
nation thereof,  and  of  the  service  of  the  notice  and  the  neglect  to  give  up 
possession,  to  issue  their  warrant  to  a  constable,  directing  him  to  eject  the 
tenant  or  occupier  and  give  the  landlord  possession  of  the  premises.  The 
execution  of  the  warrant  may  be  stayed  (s.  3)  in  case  the   tenant    or 

it)  TimvUtu  v.  Ro»linson,  8  Burr.  1608.  7  D.  &  R.  411,  a.  c. 

(t)  lb.  8  Burr.  1608.  (y)  But  see  Sullivan  r.  Bishop,  2  C.  &  P.  859. 

(«)  Farrance  v.  ElHngton,  2  Campb.  598.  (z)  Booth  r.  Maqfarlane,  1  B.  &  Ad.  904. 
(2)  Jotouton*  7.  Huddlettone,  4  B.  &  C.  922 ; 
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occupier  disputes  the  right  of  possession  of  the  party  who  has  obtained 
the  warrant,  and  gives  security  to  the  justices  to  proceed  against  him  with 
effect  in  an  action  at  law,  and  pay  costs,  &c.(a)  No  action  is  to  be 
brought  (s.  5)  against  the  justices  themselves,  or  their  constable,  for  the 
issuing  or  execution  of  the  warrant  at  the  instance  of  a  party  who  had  no 
right  or  title  to  the  possession  of  the  premises. 

Of  the  tenant  8  right  to  emblements  and  a  way-going  crops,  and  to 
allowances  for  till'tge,  manure,  S;c. — All  tenants  who  held  by  an  uncertain 
tenure,  and  whose  interest  might  at  any  time  be  determined  by  the  will  of 
the  lord,  were  by  the  common  law  entitled  to  emblements,  and  the  crops 
and  annual  produce  of  the  soil  which  had  been  sold  or  planted  by  them, 
and  which  had  come  to  maturity  at  the  period  of  the  determination  of 
their  interest,  (b)  In  all  farming  leases,  the  custom  of  the  country,  with 
respect  to  the  mode  of  cultivation  and  the  right  to  the  away-going  crop, 
is  impliedly  annexed  to  the  terms  of  the  lease,  unless  the  custom  is  ex- 
cluded by  express  provisions  and  stipulations,  (c)  and  by  the  general 
custom  now  prevailing  in  most  parts  of  the  country,  the  lessee,  whether 
for  a  term  of  years  or  at  will,  is  entitled,  at  the  expiration  of  his  tenancy, 
to  the  corn,  plants,  roots,  and  crops  sown  or  planted  by  him  in  the  last 
year  of  his  term,  and  which  had  not  at  the  period  of  his  quitting  the  land 
come  to  maturity,  (d)  The  general  rule  in  the  case  of  farm  leases  is  that 
the  tenant  is  bound  to  leave  the  land,  when  he  quits,  in  the  same  state  as 
he  found  it,  on  taking  possession.  If  he  has  taken  the  farm  under  a 
custom  by  which  the  outgoing  tenant  is  bound  to  leave  a  certain  quantity 
of  clover  and  grass  seeds,  or  fallows,  or  a  certain  number  of  acres  of 
growing  wheat,  or  turnips,  or  other  produce,  or  a  certain  quantity  of  hay 
and  straw,  or  manure,  on  the  demised  premises,  he  must  in  his  turn,  when 
he  quits  the  land,  leave  it  in  the  same  state  and  condition,  and  with  the 
same  privileges  and  advantages  for  the  benefit  of  his  successor,  that  he 
himself  enjoyed  when  he  entered  upon  it. 

By  the  custom  of  some  counties,  the  out-going  tenant  takes  two-thirds 
of  particular  crops,  leaving  one-third  to  the  incoming  tenant,  (e)  In  some 
districts,  all  the  hay  and  straw  must  be  left  to  be  consumed  on  the  farm; 
whilst  in  others,  the  tenant  is  entitled  to  take  it  away  with  him.  Some- 
times the  landlord  or  the  incoming  tenant  has  a  right,  and  in  some  in- 
stances he  is  bound  by  custom,  to  take  the  away-going  crops,  and  also  the 
straw  and  hay,  and  sometimes  the  manure,  from  the  outgoing  tenant  at  8 
valuation.  And  when  such  a  custom  exists,  the  tenant  has  a  right,  after 
the  expiration  of  his  lease,  and  after  he  has  quitted  the  premises,  to  enter 

(a)  5  &  6  Vict,  c  97.  Darlington  v.  Pritchard,  (d)  Wiggletworih  v.  Dalluon,  1  Dong.  201 ;  1 
4  M.  &  Gr.  783.  Smith's  Leading  Cases,  299. 

(b)  Litt  ss.  68,  69.  (e)  Holding  v.  PigoU,  5  M.  &  P.  427.  Or^fAt 

(c)  Post,  ch.  19,  s.  1.    Clarke  ▼.  Itoystone,  13  v.  Tombs,  7  C.  &  P.  810. 
M.  &  W.  752;  14  Law  J.,  Exch.  143. 
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upon  the  land  as  occasion  may  require  to  improve  and  tend  the  crop.  If  the 
landlord  or  the  incoming  tenant  does  not  take  the  crop  at  a  valuation,  the 
tenant  has  impliedly  accorded  to  him  by  general  custom  and  usage  all  such 
rights  and  privileges  as  are  necessary  to  enable  him  to  gather  it  in,  and  se- 
cure it,  and  sell  or  turn  it  to  profit  and  advantage  when  arrived  at  maturity, 
such  as  free  ingress  and  egress  into  and  from  the  demised  premises,  (/)  the 
temporary  use  of  the  barns  to  thrash  it  out,  and  yard  room  for  the  straw. 
And  he  has  a  right,  moreover,  to  the  possession  of  the  field  for  a  reason- 
able time  for  the  carrying  away  as  well  as  the  cutting  of  his  corn.(^)  If 
no  custom  exists  giving  the  tenant  a  right  to  the  away  going  crop,  the 
landlord  is,  as  we  have  before  seen,  entitled  thereto.  The  tenant,  there- 
fore, must  in  all  cases  make  out  and  establish  this  custom. (A)  When  no 
such  custom  exists,  the  natural  consequence  is  that  the  tenant  does  not 
till  or  sow  the  ground  at  the  close  of  his  term  of  hiring,  and  a  custom 
therefore  appears  to  prevail  in  all  places  where  the  outgoing  tenant  is  not 
entitled  to  the  away  going  crop,  for  the  incoming  tenant  or  the  landlord  to 
enter  to  manure  and  till  the  land,  and  plant  the  spring  corn,  and  prepare 
for  the  harvest  prior  to  the  termination  of  the  lease  and  the  commence- 
ment of  his  own  term  and  interest.  (/)  Whatever  custom  regulates  the 
tenant's  rights  on  entering,  the  same  custom  regulates  his  rights  on  leav- 
ing, and  the  custom  may  be  given  in  evidence  (post,  ch.  19,  s.  1)  although 
there  is  a  lease  under  seal,  or  a  written  contract  of  demise  between  the 
parties. 

All  customary  allowances  also  as  between  incoming  and  outgoing 
tenants,  or  between  the  outgoing  tenant  and  the  landlord,  are  impliedly 
annexed  to  the  express  terms  of  the  lease,  such  as  allowances  for  manur- 
ing, tilling,  fallowing,  and  sowing  the  land ;  for  seeds,  and  labour,  foldage, 
and  manure. (A)  The  tenant's  rights  to  growing  crops  and  produce  are  in 
all  cases  strictly  confined  to  annual  crops  or  the  first  year's  produce  of 
seeds  and  roots  sown  or  planted  by  him  during  the  last  year  of  his 
tenancy,  and  does  not  extend  to  trees,  shrubs,  and  plants  of  a  perennial 
character,  (excepting  the  fruit-trees,  plants,  and  shrubs  of  seedsmen  and 
nursery  gardeners,)  an  exception  introduced  for  the  benefit  of  trade.  (/) 
Thus  a  border  of  box,  planted  by  a  tenant  in  a  garden  demised  to  him, 
cannot  be  taken  up  and  removed  at  the  expiration  of  his  term,(m)  nor  a 
strawberry  bed,(#)  nor  hedges,  nor  fruit  trees. (o) 

(/)  Boroslon  ▼.  Green,  16  East,  81.     Strici-  Warren,  1  M.  &  W.  477.     WUkins  t.  Wood,  12 

land  t.  Maxwell,  2  Cr.  &  M.  539.  Jur.  Q.  B.  583  ;  post,  ch.  11,  b.  1. 

(a)  Beavan  r.  Delahay,  1  H.  Bl.  5.     Griffiths         (/)  Lord  Kenyon,  C  J.,  2  East,  90;  Heath,  J., 

v.  Pnleston,  13  M.  &  W.  358.    Beaty  v.  Gibbons,  4  Taunt.  316.     WardeU  v.  Usher,  8  Sc.  N.  R. 

16  East,  118.  508. 

(A)  Caldecott  ▼.  Smythies,  7  C.  &  P.  808.  (m)  Empson  ▼.  Soden,  4  B.  &  Ad.  655. 

(t)  Kennedy  &  Granger  on  Tenancy  and  County  (n)  Watherell  v.  Howtlls,  1  Campb.  227. 

Customs.  (o)  Wyndham  v.  Way,  4  Taunt.  316. 

(*)  Dolby  v.  Hirst,  3  Moore,  536.    Ifutton  v 
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Of  the  tenant"*  right  to  remove  superstructures  and  fixtures 
erected  by  him  upon  the  demised  premise*. — Buildings  and  constructions 
of  a  permanent  character,  erected  upon  the  demised  premises  by  the 
tenant  and  attached  to  the  freehold,  are  irremovable  by  him,  unless  they 
have  been  erected  for  trading  purposes.  Quicquid  solo  plantatur  solo 
cedit.(p)  Such  are  pillars  of  brick  and  mortar,  built  on  the  floor  of  a 
dairy  by  the  tenant  to  sustain  pans;  (q)  also  barns  and  beast-houses, 
waggon-houses,  fuel-houses,  pigeon-houses,  carpenter's  shops  for  mending 
waggons  and  carts,  and  agricultural  implements  employed  and  used  upon 
the  form,  and  let  into  the  ground,  and  not  merely  placed  on  the  surface 
thereof  or  on  a  brick  or  stone  floor  ;(r)  also  a  conservatory,  hot-house,  or 
greenhouse,  erected  on  a  brick  or  stone  foundation,  and  attached  thereto 
by  permanent  fastenings,  (s)  If  the  tenant  raises  and  constructs  founda- 
tions of  a  permanent  character  for  the  reception  of  a  superstructure  of 
wood,  such  as  a  windmill,  a  pump,  a  Dutch  barn  or  granary,  a  pigeon  or 
fowl-house,  or  a  conservatory,  and  the  superstructure  merely  rests  on  this 
foundation  or  is  attached  thereto  by  screws  or  moveable  pins  or  bolts,  so 
as  to  be  removable  at  pleasure  without  material  or  permanent  injury  to  the 
freehold,  the  foundation  belongs  to  the  landlord  as  part  and  parcel  of  the 
land,  and  the  moveable  structure  placed  on  such  foundation  by  the  tenant 
continues  the  property  of  the  latter,  and  may  be  carried  away  by  him  at 
the  expiration  of  his  lease,  (t)  A  door  which  may  be  lifted  from  its 
hinges,  and  a  sliding  fender  used  to  prevent  the  escape  of  water  from  a 
mill-stream,  does  not  necessarily  become  part  of  the  freehold. (u) 

Trade  fixtures. — Sheds,  buildings,  and  erections,  constructed  by  the 
tenant  upon  the  demised  premises  for  the  purpose  of  carrying  on  trade, 
such  as  engine-houses  of  wood  and  brick,  with  chimneys  and  roofs  erected 
to  protect  machinery  used  by  the  tenant  in  his  trade,  may  be  severed  and 
removed ;  and  so  also  may  the  varnish-houses  and  sheds  of  the  varnish 
manufacturer,  and  the  hot-houses  and  green-houses,  &c,  of  the  gardener 
and  nurseryman.  Amongst  the  various  trade  fixtures  now  held  to  be 
removable  by  the  tenant,  are  soap-boilers,  furnaces,  fat  vats,  coppers, 
dyeing  and  brewing  vessels,  cider  mills,  baking  ovens,  steam-engines,  and 
salt  pans. (4?) 

Ornamental  fixtures. — The  tenant  is  also  entitled  to  sever  and  cany 
away  with  him  at  the  expiration  of  his  term  all  ornamental  fixtures,  such 

(p)  Mackintoth  ▼.  Trotter,  3M.&W.  186. 

{q)  Leach  v.  Thomas,  7  C.  &  P.  827. 

(r)  Elites  v.  Maw,  3  East,  38;  1  Smith's 
Leading  Cases,  99—121.  Wood  v.  Hewett,  10 
Jar.  890. 

(s)  Buckland  v.  BuUerfield,  4  Moore,  440 ;  2 
B.  &  B.  54,  s.  c.  Sleddon  r.  Cruikshani,  16  Law 
J.,  Exch.  61. 

(t)  Gryme*  ▼.  Boweren,  4  M.  &  P.  148;  6 
Bing.  487,  s.c     Rexv.OOey,  1   B.  &  Ad.  161. 


Wansbrougk  r.  Maton*  4  Ad.  &  E.  884.  Dsmt 
v.  Jones,  2  B.  &  Aid.  165.  iter  v.  Londomtharft, 
6  T  IL  377 

(«)  Wood  t.  Hewitt,  15  Law  J.,  Q.  B.  247. 

(x)  42  Ed.  3,  fol.  6,  pL  19 ;  20  Hen.  7,  fbL  13, 
pi.  24.  Poole's  case,  1  Salk.  368.  Lavton  t. 
Lawton,  3  Atk.  18.  PtnUm  r.  Robart,  2  Kut, 
90.  Amos  and  Ferrari  on  Fixture*.  Gndy  <■ 
Fixtures. 
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as  chimney-glasses,  pier-glasses,  ornamental  chimney-pieces  and  stoves, 
tapestry  and  hangings  nailed  to  the  walls  in  lieu'  of  ornamental  paper  or 
panels,  (y)  and  ornamental  cornices  capable  of  being  detached  without 
substantial  injury  to  the  freehold.  (?)  The  things  removable  are  often 
determined  and  regulated  by  local  custom  and  usage.  In  some  counties, 
barns  and  granaries  erected  on  stone  pillars,  or  on  pattens  or  blocks  of 
timber,  are  always  considered  to  be  the  goods  and  chattels  of  the  tenant 
who  has  erected  them,  and  are  by  custom  and  usage  removable  by  him  at 
the  expiration  of  his  lease,  (a)  If  the  tenant  has  entered  into  an  express 
covenant  to  yield  up  at  the  expiration  of  his  term  "  all  erections  and 
buildings  that  may  be  erected,"  or  "  all  improvements  that  may  be  made  " 
upon  the  demised  premises,  he  cannot  afterwards  remove  trade  erections 
or  buildings,  or  trade  or  ornamental  fixtures.  (J)  And  whenever  he  has 
a  right  of  removal,  he  must  exercise  such  right  prior  to  the  determination 
of  his  tenancy ;  he  cannot  after  he  has  once  quitted  the  demised  premises, 
re-enter  for  the  purpose  of  severing  and  removing  fixtures.  "  After  the 
term  they  become  a  gift  in  law  to  him  in  reversion,  and  are  not  re- 
movable." (c) 

Short  form  of  lease. — From  the  preceding  observations  on  the  general 
doctrines  and  principles  of  the  common  law  respecting  leases  and  demises 
of  realty,  it  will  be  seen  that  the  implied  terms  of  the  contract  will  fre- 
quently meet  the  reasonable  requirements  of  the  parties  better  than  the 
verbose  and  complicated  provisions  and  stipulations  so  frequently  inserted 
in  leases ;  and  that  if  parties  were  to  confine  themselves  to  a  simple  grant 
of  the  subject  matter  of  the  demise  to  the  lessee,  to  be  holden  by  him  for  a 
certain  determinate  term,  at  a  certain  specified  rent,  the  law  would  carry 
out  their  intentions  and  provide  for  their  respective  interests  much  better 
than  they  are  ordinarily  provided  for  by  express  stipulations.  To  correct 
the  prolixity,  diffuseness,  and  expense  of  modern  leases,  the  legislature  has 
provided  by  stat.  8  &  9  Vict.  c.  124,  the  following  short  form  of  demise, 
which  may  be  used  by  parties  with  all  the  effect  of  a  much  more  lengthy 
document : — This  indenture,  made  the  —  day  of  — ,  in  the  year  — ,  in 
pursuance  of  an  act  to  facilitate  the  granting  of  certain  leases,  between  — , 
witnesseth  that  the  said  —  doth  demise  unto  the  said  —  his  executors, 
administrators,  and  assigns,  all  —  &c,  from  the  —  day  of  — ,  for  the  term 
of  — ,  thence  next  ensuing,  yielding  therefor  during  the  said  term  the  rent 
of  £ — ,  to  be  paid,  &c,  — .     In  witness,  thereof,  the  said  parties  have 

(y)  Beck  v.  Rebow,  1  P.  Wnu.  94.    Leach  v.  D.  &  R.  62,  f.  c.    Martyr  v.  Bradley,  2  M.  &  8c. 

Thomas,  7  0.  &  P.  327.  25  ;  9  Bing.  24,  s.  c    Administratrix  of  Penry 

(t)  Avery  v.  Cheslyn,  3  Ad.  &  B.  75.  ▼.  Brawn,  2  Stark.  403.     West  v.  Blateway,  8  Sc 

(a)  11  Vin.  Abr.  154,  Executors  U.  pi.  74.  N.  B.  218. 

Culling  v.  Tuffnel,  Bull.  N.P.  34.  (c)  Per  Holt,  C.  J.,  1  Sulk.  368;  Gibbi,  C.  J., 

(6)  Nayhr  v.  Collinge*  1  Taunt  19.     Thresher  7  Taunt.  191 ;  1  Atk.  477;  Amb.  113. 
t.  B.L.  Waterworks  Company,  2  B.ftG.  608  ;  4 
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hereunto  set  their  hands  and  seals."  And  if  the  parties  are  desirous  of 
annexing  other  express  terms  to  the  contract  beyond  those  which  would 
be  added  by  intendment  and  implication  of  law,  they  may  insert  one,  or 
more,  or  all  of  the  following  short  sentences,  which  will  have  all  the  effect 
of  the  ordinary  lengthy  and  diffuse  covenants — 1.  That  the  said  - —  (the 
lessee)  covenants  with  the  said  —  (the  lessor)  to  pay  rent  ; — 2.  And  to 
pay  taxes  ; — 8.  And  to  repair; — 4.  And  to  paint  outside  every — year;— 
5.  And  to  paint  and  paper  inside  every  year ; — 6.  And  to  insure  from  fire 
in  the  joint  names  of  the  said  —  (the  lessor)  and  the  said  —  (the  lessee) 

—  to  show  receipts — and  to  rebuild  in  case  of  fire  ; —  7.  And  that  the  said 

—  (the  lessor)  may  enter  and  view  the  state  of  repairs ;  and  that  the  said 

—  (the  lessee)  will  repair  according  to  notice ; — 8.  That  the  said  —  (the 
lessee)  will  not  use  premises  as  a  shop  ; — 9.  And  will  not  assign  without 
leave ; — 10.  And  that  he  will  leave  premises  in  good  repair ; — 11.  Proviso 
for  re-entry  by  the  said  lessor  on  non-payment  of  rent,  or  non-performance 
of  covenants; — 12.  The  said —  (the  lessor)  covenants  with  the  said  — 
(the  lessee)  for  quiet  enjoyment.  The  effect  of  the  use  of  each  of  these 
numbered  sentences  is  explained  in  the  schedule  of  the  act,  and  they  will 
be  found  to  meet  the  ordinary  requirements  of  leases  of  house  property. 


SECTION  II. 


LETTING  AND  HIRING  OF  MOVABLE  CHATTELS. 

Rights  and  liabilities  of  the  letter  and  hirer  of  chattels. — If  a 
man  lets  out  a  chattel  upon  the  express  or  implied  understanding  that  it 
is  to  be  put  into  a  serviceable  state  and  made  ready  for  immediate  use  by 
the  hirer,  there  is  no  implied  warranty  or  undertaking  on  the  part  of  the 
owner  that  the  chattel  is  in  any  particular  state  or  condition,  or  fit  for  any 
particular  purpose.  But  if  he  expressly  or  impliedly  represents  it  to  befit 
for  immediate  use,  or  to  be  applicable  to  any  particular  purpose,  he  im- 
pliedly warrants  the  use  for  which  he  receives  the  hire.  If  a  man,  for 
example,  lets  out  the  naked  hull,  or  the  mere  fabric  of  a  vessel,  upon  the 
terms  that  the  hirer  is  to  man  and  equip  her,  and  get  her  ready  for  sea, 
there  is  no  implied  warranty  or  undertaking  on  the  part  of  the  shipowner 
that  the  vessel  is  in  any  particular  state  and  condition  at  the  time  of  the 
making  of  the  contract.  But  if  he  mans  and  provisions  and  equips  the 
vessel  himself,  and  holds  her  out  as  fit  for  immediate  use,  there  is  an  im- 
plied warranty  on  his  part  that  she  is  seaworthy  and  fit  for  use,  and  pro- 
perly found  and  provided  with  stores  and  provisions,  seamen  and  officers, 


SECT.  H.]        OF  THE  USE  OF  CHATTELS  LET  TO  HIRE.  471 

and  all  things  needful  to  the  due  prosecution  of  the  voyage,  (a)  So  if  a 
man  lets  out  the  mere  fabric  of  a  coach  or  carriage  upon  the  understand 
ing  that  the  hirer  is  to  provide  the  horses,  harness,  servants,  and  equip- 
ments, and  prepare  the  vehicle  for  use,  there  is  no  implied  warranty  or 
undertaking  on  his  part  that  the  chattel  is  in  any  particular  state  or  con- 
dition at  the  time  that  he  parts  with  the  possession  of  it ;  but  if  he  gets  it 
ready  for  the  road,  he  impliedly  warrants  the  vehicle  to  be  road- worthy 
and  fit  for  the  performance  of  the  journey  for  which  it  is  known  to  be  re- 
quired, and  this  implied  warranty  extends  to  the  coachman,  horses,  and 
harness,  and  all  the  other  necessary  equipments  for  the  journey.  If  a  man 
lets  out  furniture  for  immediate  use,  there  is  an  implied  warranty  on  his 
part  that  it  is  fit  for  use,  and  free  from  all  defects  inconsistent  with  the 
reasonable  and  beneficial  enjoyment  of  it.  (ft)  "If  he  lets  out  vessels  for 
holding  oil  or  wine,  and  furnishes  to  the  hirer  vessels  that  are  not  in  good 
condition,  he  shall  be  responsible  for  the  damage  that  may  accrue,  for  he 
who  lets  out  a  thing  for  use  ought  to  know  whether  it  is  fit  for  use,  and  to 
warrant  the  use  for  which  he  takes  the  hire."(c)  If  he  lets  out  a  horse 
bridled  and  saddled,  and  prepared  for  immediate  use  by  an  equestrian,  he 
impliedly  warrants  the  equipments  to  be  road-worthy  and  fit  for  use,  and 
the  horse  itself  to  be  well  shod,(<£)  and  free  from  such  vices  and  defects  as 
render  it  dangerous  and  unfit  to  ride.  The  implied  warranty  does  not 
extend  to  such  defects  as  merely  render  the  use  of  a  chattel  less  conve- 
nient, and  do  not  deprive  the  bailee  of  the  substantial  enjoyment  of  it. 
Thus,  if  a  horse  hired  for  a  journey  is  blind  only  of  one  eye,  or  only  a 
little  restive,  or  slightly  weak  in  the  legs,  the  implied  warranty  does  not 
extend  to  these  defects,  because  they  are  not  inconsistent  with  the  use  of 
the  animal  for  the  purpose  required ;  but  if  the  horse  is  totally  blind,  or 
so  restive  and  unsound  that  he  cannot  be  ridden  with  safety,  then  the  latter 
is  responsible  for  a  breach  of  the  implied  warranty. 

When  the  owner  merely  grants  the  use  of  the  chattel,  retaining  the  pos- 
session of  it  through  the  medium  of  his  own  servants  and  agents,  he  is 
bound  to  keep  the  chattel  in  good  order  and  repair ;  but  if  the  possession 
of  the  thing  as  well  as  the  use  of  it  is  transferred  to  the  hirer,  this  duty 
falls  in  the  first  instance  upon  the  latter.  If  a  coach-proprietor,  for  ex- 
ample, lets  his  coach  and  horses  for  a  journey,  and  the  coach  is  driven  by 
the  coachman,  and  is  under  the  direction  and  management  of  the  servants 
of  the  owner,  the  latter  is  bound  to  keep  the  horses  properly  shod,  and  the 
carriage  in  good  travelling  order ;  but  if  the  possession  thereof  is  trans- 
ferred to  the  hirer,  and  the  carriage  is  driven  and  managed  by  his  servants, 

(a)  Lyon  ▼.  MelU,  5  Bast,  437.  vitiosa  ignarus  locavent :  deinde  vinura  effluxcrit, 

(6)  Ld.  Abinger,  Sutton  v.  Temple,   12  M.  &  tenebitur  in  id  quod  interest.     Nee  ignorantia  ejua 

W.  60.  erit  excusata.     Dig.  lib.  IS),  tit.  2,  19,  §  1. 
(c)  Domat.  L  1,  tit.  4,  s.   3,  8.    Si  quia  dolia         (rf)  Pothier,  (Louage,)  No.  54. 
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this  duly  then  falls  upon  the  latter,  although  the  owner  or  letter  of  the 
chattel  may,  under  certain  circumstances,  be  obliged,  as  we  shall  presently 
see,  to  repay  to  the  hirer  the  money  expended  by  him  in  repairs,  (e)  So  if 
a  ship  is  let  for  hire  to  sail  on  a  certain  voyage,  and  the  ship  remains  in 
charge  of  the  captain  and  crew  and  servants  of  the  shipowner,  the  latter  is 
bound  to  do  all  such  repairs  as  may  be  necessary  to  keep  her  in  good  sail- 
ing order,  and  secure  to  the  hirer  that  use  and  enjoyment  of  the  vessel  for 
which  the  hire  was  agreed  to  be  paid ;  but  if  the  mere  fabric  of  the  ship  is 
let,  and  the  possession  as  well  as  the  use  of  the  vessel  is  transferred  to  the 
hirer,  so  that  the  latter  becomes  the  bailee  of  the  ship,  and  puts  his  own 
captain  and  servants  on  board,  and  navigates  the  vessel  himself,  then  he  is 
himself  bound  to  keep  her  in  good  sailing  condition,  and  so  deliver  her  up 
at  the  expiration  of  the  term  of  hiring. 

The  letter  of  a  chattel  is  by  the  Roman  and  Continental  law,  bound  to 
pay  to  the  hirer  all  extraordinary  expenses  which  have  been  necessarily 
incurred  by  him,  without  any  neglect  or  default  on  his  part  for  the  susten- 
tation  and  preservation  of  the  thing  let  to  hire.  Thus  if  a  horse  hired  for 
a  journey,  and  delivered  into  the  charge  and  possession  of  the  hirer,  was 
taken  sick  on  the  road  without  any  fault  or  neglect  on  his  part,  the  expense 
of  the  cure,  and  of  the  nourishment  of  the  horse  during  the  continuance 
of  the  malady,  fell  upon  the  owner.  So  if  a  loom,  a  carriage,  or  a  ship, 
let  to  hire  was  injured  by  some  inevitable  accident,  and  required  extensive 
repairs  for  its  preservation,  the  hirer  might  repair  the  chattel  and  charge 
the  expense  thereof  on  the  owner.  It  is  difficult  to  say,  as  it  has  not  been 
made  the  subject  of  judicial  decision,  whether  the  liability  of  the  owner 
for  repairs  done  to  a  chattel  let  for  hire,  would  be  carried  in  the  common 
law  to  the  extent  that  it  has  been  carried  in  the  Roman  and  Continental 
law.  It  may  be  laid  down,  however,  it  is  apprehended,  as  a  general  rule, 
that  whenever  a  chattel  bailed  or  delivered  to  a  hirer  to  be  used  for  hire, 
has  sustained  a  partial  injury  through  an  inherent  defect  in  the  article  it- 
self, or  by  reason  of  some  inevitable  accident,  which  threatens  its  total  and 
immediate  destruction,  and  the  effects  of  such  partial  injury  may  be  ob- 
viated and  the  chattel  preserved  for  future  use  by  repairs  and  remedies 
promptly  provided,  there  is  an  implied  authority  from  the  owner  to  the 
hirer  to  undertake  the  necessary  repairs  and  apply  the  remedies,  and  incur 
all  such  expenses  as  a  prudent  man  would,  under  the  circumstances,  incur 
lor  the  preservation  of  his  own  property,  and  the  money  so  expended  would 
be  money  paid  by  the  hirer  for  the  use  of  the  owner  at  his  (implied)  re- 
quest, for  the  recovery  of  which  the  hirer  might  maintain  the  common  form 
of  action  for  money  paid.  (Ante,  72 — 77.)  In  order  to  establish  a  claim 
for  the  payment  of  expenses  of  this  description  in  the  Scottish  law,  it  is 
necessary,  observes  Mr.  Bell,  to  show  in  the  first  place  that  the  occasion 

(e)  Pothier,  (Louagi,)  No.  117, 129. 
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of  the  expense  was  not  ascribable  to  the  hirer ;  secondly,  that  the  expense 
was  indispensably  necessary ;  and,  thirdly,  that  the  letter  had  notice  of  it 
as  soon  as  circumstances  permitted.  (/) 

General  duties  and  obligations  of  the  hirer. — The  general  duties  and 
responsibilities  of  the  hirer  of  a  chattel  are  the  same  as  those  of  the  hirer 
of  realty.  Thus  the  bailee  for  hire  of  a  ship,  a  horse,  or  a  carriage,  a 
musical  instrument,  or  a  clock,  is  bound,  in  common  with  the  hirer  of  a 
house  or  a  mill,  a  plantation  or  an  orchard,  to  use  the  thing  let  in  a  proper 
and  reasonable  manner,  to  take  the  same  care  of  it  that  a  prudent  and  cau- 
tious man  ordinarily  takes  of  his  own  property,  and  to  return  it  to  the 
bailor  or  owner  at  the  time  appointed  for  its  return,  or  within  a  reasonable 
period  after  request,  if  no  such  time  has  been  agreed  upon,  in  as  good 
condition  as  it  was  in  at  the  time  of  the  bailment,  subject  only  to  the  de- 
terioration produced  by  ordinary  wear  and  tear  and  reasonable  use ;  (g) 
and  injuries  caused  by  accidents  which  have  happened  without  any  fault 
or  neglect  on  the  part  of  the  hirer.  (A)  The  owner  must  stand  to  all  the 
ordinary  risks  to  which  the  chattel  is  naturally  liable,  but  not  to  risks  oc- 
casioned by  negligence  or  want  of  ordinary  caution  on  the  part  of  the 
hirer.  If  a  carriage,  for  example,  let  to  hire,  breaks  down  on  the  ordinary 
public  thoroughfare,  through  the  badness  of  the  road,  or  is  injured  by  a 
flood  or  inundation,  the  owner  must  bear  the  loss,  although  the  carriage 
was  driven  by  the  servant  and  horses  of  the  hirer.  But  if  the  hirer  had 
gone  out  of  his  way  to  meet  the  danger — if  he  had  travelled  by  unusual 
and  difficult  roads,  or  crossed  a  plain  subject  to  floods,  when  he  might 
have  kept  the  high  ground  and  been  safe,  he  must  make  good  the  loss  that 
has  been  occasioned  thereby.  If  the  owner  sends  his  own  postillion  or 
coachman  to  drive  the  carriage,  the  hirer  is  discharged  from  all  attention 
to  the  horses  and  the  risks  of  the  road,  and  is  bound  only  to  take  ordinary 
care  of  the  glasses  and  inside  of  the  carriage  whilst  he  sits  in  it,  (i)  unless 
he  officiously  interferes  and  gives  orders,  and  takes  the  management  and 
direction  of  the  vehicle  into  his  own  hands. 

Loss  by  robbery. — If  the  thing  let  to  hire  is  stolen  without  any  neglect 
or  want  of  care  on  the  part  of  the  hirer,  the  latter  will  not  be  responsible 
for  the  loss ;  but  the  robbery  by  force  must  be  proved,  or  if  there  has  been 
a  secret  theft,  it  must  be  shown  by  the  hirer  that  he  had  taken  all  such 
precautions  as  are  ordinarily  taken  by  prudent  men  to  protect  their  own 
property  from  depredation.     (Post,  chs.  9,  10,  11.    Loss  by  Bobbery.) 


(/)  1  Bell'i  Comm.  453.  bon  et  soignenx  pere  de  famille  aurait  pour  la 

(p)  Handford  v.  Palmer,  5  Moore,  76 ;  2  B.  &  lienne  propre.    Lonage,  No.  190 ;  and  tee  the 

B.  359.  "observation  obhbralb"  at  the  end  of  the 

(A)  "Le  conducteur,"  observes  Pothier,  "doit  Traitl  des  Obligations,  1,  548. 

jotiir  et  user  de  la  chose  qui  lui  est  louee  comme  (*)  Pothier,  Louage,  No.  106.    Jones,  Bailm. 

nn  bon  pere  de  femille  userait  de  la  sienne  propre :  88,  89. 

il  doit  avoir  le  meme  soin  pour  la  conserver,  qu'un 
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Of  the  use  of  the  thing  lent. — It  is  also  the  duty  of  the  hirer  not  to  apply 
the  thing  to  any  other  use  than  that  for  which  it  is  hired.  Thus  if  a  horse 
is  hired  as  a  saddle-horse,  the  hirer  has  no  right  to  use  it  in  a  cart,  01  to 
carry  loads,  or  as  a  beast  of  burden.  So  if  it  is  hired  to  go  to  Richmond 
he  has  no  right  to  go  with  it  on  a  journey  to  York ;  and  if  during  such 
misuser  a  loss  occurs,  the  hirer  will  be  responsible  therefor.  If  a  ship 
hired  or  chartered  for  a  particular  voyage,  and  placed  in  the  possession 
and  under  the  control  of  the  charterer,  be  captured  by  pirates,  or  be  lost 
in  a  storm  in  the  ordinary  course  of  the  voyage,  the  owner  must  bear  the 
loss ;  but  if  the  charterer  has  deviated  from  the  ordinary  course,  and  sailed 
unnecessarily  through  dangerous  channels,  or  into  seas  infested  with 
pirates,  and  needlessly  encountered  risks  not  contemplated  by  the  owner 
at  the  time  of  the  making  of  the  charter-party,  and  which  would  probably 
not  have  been  run  by  him  except  for  a  greatly  increased  rate  of  remune- 
ration, the  charterer  is  liable  for  the  loss,  (k)  If  a  horse  hired  for  a  journey 
falls  on  the  road,  and  is  lamed,  (/)  or  is  injured  or  destroyed  by  an  acci- 
dental fire,  or  is  stolen  from  a  stable  in  which  it  has  been  placed,  the 
owner  must  bear  the  loss.  But  if  the  hirer  by  riding  immoderately,  or  at 
unseasonable  hours,  and  travelling  by  dangerous  and  unusual  roads,  or  by 
leaving  the  horse  by  the  road  side  when  he  might  have  put  it  into  a  stable 
under  lock  and  key,  has  imprudently  courted  danger  and  invited  robbery, 
he  must  himself  bear  the  loss,  and  make  full  compensation  to  the  owner,  (m) 
If  the  horse  is  taken  ill  on  the  journey,  and  the  hirer  calls  in  a  farrier,  he 
will  not  be  responsible  if  the  horse  dies,  although  the  death  may  have 
been  occasioned  by  the  injudicious  treatment  of  the  latter ;  but  if  the  hirer 
neglects  to  avail  himself  of  proper  advice  and  assistance,  or  chooses  igno- 
rantly  to  prescribe  himself,  and  from  unskilfulness  gives  the  horse  im- 
proper medicine,  and  the  horse  dies,  he  is  liable  to  the  owner  for  the 
loss .  (ft) 

It  is  of  course  the  primary  duty  of  the  hirer,  in  the  absence  of  an  ex- 
press stipulation  to  the  contrary,  to  supply  an  animal  hired  by  him  with 
suitable  food,  during  the  time  it  is  intrusted  to  him  for  use  ;  (o)  and  if  a 
hirer  notwithstanding  pursues  his  journey,  and  by  so  doing  injures  or  kills 
the  horse,  he  will  be  responsible  therefor  to  the  owner,  (p) 

Loans  of  money  to  be  used  for  hire.— Money  may  be  made  the  subject 
of  a  contract  of  hiring  and  letting  as  well  as  houses  and  lands,  and  ordi- 
nary chattels.  The  taking  of  hire  or  reward  for  the  use  of  money  is  deno- 
minated in  scripture  and  in  the  Roman  and  Continental  law,  usury.  It 
was  once  prohibited  amongst  almost  all  Christian  countries  on  the  autho- 


t 


k)  Lewin  ▼.  East  Ind.  Co.,  Peake,  320. 

I)  Cooper  v.  Barton,  3  Campb.  5,  u. 
(to)  Coggz  v.  Bernard,  2  Rayra.  909,  916. 
(n)  Dean  v.  Keate,  3  Campb.  4. 


(o)  Hanctford  r.  Palmer,  5  Moon,  74,  79;  2 
B.  &  B.  359,  8.  c. 
(/>)  Bray  v.  Mayme,  1  Gow.  N.  P.  C.  1* 
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rity  of  the  following  passage  in  the  law  of  Moses,  "  Thou  shalt  not  lend 
upon  usury  to  thy  brother ;  usury  of  money,  usury  of  victuals,  usury  of 
anything  that  is  lent  upon  usury :  unto  a  stranger  thou  mayest  lend  upon 
usury ;  but  unto  thy  brother  thou  shalt  not  lend  upon  usury."  (q)  Much 
labour  and  pains  have  been  expended  by  churchmen  to  prove  that  all 
usury  is  unlawful.  But  the  exception  in  the  law  of  Moses  expressly  sanc- 
tions the  contract  in  certain  cases,  and  there  seems  to  be  no  reason  why 
a  man  should  not  be  paid  for  the  lending  of  his  money  as  well  as  any 
other  property.  The  common  sense  of  mankind  has  accordingly  gradually 
prevailed  over  the  dogmas  of  schoolmen,  and  usury  is  now  allowed,  sub- 
ject to  certain  limitations  and  restrictions  upon  the  rate  of  hire  or  interest, 
when  landed  property  is  made  a  security  for  the  repayment  of  the  money 
advanced,  or  the  loan  is  under  10/.  (ante,  p.  123),  or  more  than  5/.  per 
cent,  per  annum  interest  is  taken  on  pledges  of  chattels  (ante,  p.  382). 
Usury  appears  to  have  been  prohibited  at  Rome  in  the  first  ages  of  the 
commonwealth,  but  it  was  afterwards  sanctioned  by  the  law  as  appears 
from  numerous  passages  in  the  code  and  digest  (r)  In  the  Common  law 
whatever  exceeds  the  legal  rate  of  interest  is  termed  usury  and  not  the 
mere  act  or  contract  of  lending  out  the  money  for  hire. 

The  lending  of  money  for  hire  is  ordinarily  denominated  a  loan  at  in- 
terest, as  distinguished  from  a  commodatum  or  gratuitous  loan  ( post,  ch. 
11,  8.  3),  where  the  sum  advanced  only  is  paid  back  without  any  interest 
or  fruits  of  increase.  A  loan  of  money  to  be  used  for  hire,  is  a  loan  for 
use  and  consumption,  the  identical  thing  lent  not  being  intended  to  be 
returned,  but  its  equivalent  in  value  and  kind.  The  absolute  property, 
therefore,  in  the  subject  matter  of  the  loan,  passes  together  with  the  trans- 
fer of  the  possession  to  the  hirer  or  borrower,  and  the  latter  becomes  in- 
debted to  the  lender  in  an  equivalent  in  value  and  amount,  which  must  be 
paid  and  rendered  to  the  latter  at  the  time  agreed  upon,  or  within  a 
reasonable  period  after  demand  made,  in  case  no  time  for  its  return  has 
been  limited.  The  liability  of  the  hirer  or  borrower  consequently  to  repay 
the  equivalent  amount  is  not  discharged  by  loss  of  the  money  from  rob- 
bery, fire,  or  inevitable  accident.  Thus,  if  I  deliver  to  a  man  five  hundred 
sovereigns  to  be  used  for  hire,  and  he  is  robbed  on  his  way  home,  or  the 
money  is  destroyed  by  an  accidental  fire  in  the  house  where  he  lodged, 
he  must  nevertheless  pay  me  the  amount  at  the  time  appointed.  (Post, 
ch.  11,  s.  3.) 

Deposits  of  money  in  the  hands  of  bankers. — Money  deposited  in  the 
hands  of  bankers  in  the  ordinary  course  of  business  is  money  lent  to  the 
banker  by  the  depositor,  with  a  superadded  obligation  that  it  is  to  be  repaid 
when  called  for  by  cheque.  If  interest  is  to  be  paid  by  the  banker,  the 
transaction  amounts  to  a  letting  and  hiring  of  the  money  or  a  loan  at 

(g)  Deuteronomy  xxiii.  19,  20.  lib.  12,  tit  6,  lex  26 ;  lib.  50,  tit  16,  lex  121. 

(r)  Cod.  lib.  3,  tit.  1 :  lib.  4,  tit.  32,  lex  27 ; 
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interest ;  if  no  interest  is  to  be  paid  on  the  deposit,  it  is  a  commodatum 
or  gratuitous  loan ;  and  in  this  last  case,  if  the  money  remains  for  six  years 
in  the  banker's  hands  without  any  payment  by  him  of  any  part  of  the 
principal  or  any  acknowledgment  by  him  in  writing  of  the  existence  of 
the  loan  and  of  the  debt  (ante,  p.  51),  the  statute  of  limitations  will  be  a 
bar  to  its  recovery  by  action.  (*)  A  banker  is,  as  we  have  already  seen, 
bound  to  pay  a  check  drawn  by  the  depositor  of  money  in  his  hands,  and 
is  liable  to  an  action  if  he  refuses  payment,  having  at  the  time  sufficient 
funds  of  t^he  drawers  (ante,  p.  65 ;  post,  ch.  11,  s.  1). 


SECTION  IIL 

OF  CONTRACTS   FOR  THE  LETTING  AND  HIRING  OF   FURNISHED  HOUSES  AND 
LODGINGS,    AND     OF    THE     RIGHTS  AND     LIABILITIES  OF    LODGING-HOUSE 

KEEPERS   AND   PUBLIC   INN-KEEPERS. 

Rights  and  liabilities  of  lodging-house  keepers. — Contracts  for  the 
letting  and  hiring  of  ready  furnished  houses  and  apartments  are  contracts 
of  a  mixed  nature,  partaking  partly  of  the  nature  of  a  demise  of  realty, 
and  partly  of  a  contract  for  the  letting  and  hiring  of  moveable  chattels, 
and  the  lessor,  therefore,  in  contracts  of  this  description,  is  clothed  with  the 
duties  and  responsibilities  resulting  from  contracts  for  the  letting  and 
hiring  of  chattels  in  addition  to  those  which  have  been  previously  described 
as  flowing  from  demises  of  realty  simply.  If  a  man  furnishes  a  dwelling- 
house  or  an  apartment  in  a  house,  and  offers  it  to  be  let  ready  furnished, 
he  impliedly  holds  it  out  as  fit  for  immediate  habitation  and  use,  and  the 
contract  for  the  letting  and  hiring  of  it  is  analogous  to  a  contract  for  the 
letting  and  hiring  of  a  ship,  rigged  and  manned,  and  prepared  for  sea,  or 
of  a  carriage  horsed  and  equipped,  and  made  ready  for  a  journey  on  land; 
(ante,  p.  471 ;)  and  there  is  consequently  an  implied  warranty  on  the  part 
of  the  lessor  that  such  ready  furnished  house  or  lodging  is  reasonably  fit  for 
habitation  and  occupation  by  a  tenant ;  and  if  the  furniture  is  unfit  for 
use,  or  is  incumbered  with  a  nuisance  of  so  serious  a  nature  as  to  deprive 
the  tenant  of  all  beneficial  enjoyment  of  it,  the  latter  is  entitled  to  throw 
up  both  house  and  furniture,  and  bring  an  action  against  the  landlord  for 
a  breach  of  contract.  Thus,  where  the  beds  of  a  ready  furnished  house 
let  to  a  tenant  at  a  rent  of  eight  guineas  per  week,  were  so  infested  and 
overrun  with  bugs  that  they  could  not  be  slept  in,  it  was  held  that  the 
tenant  was  justified  in  leaving  the  house  and  resisting  the  landlord's  de- 
mand for  the  rent  (a)     "  In  the  case  of  a  contract  for  the  hire  of  a  read? 


J.,Bj 


PoU  v.  CUgg,  16  M.  &  W.  821 ;  16  Law         (a)  Smith  v.  Marrable,  11  M.  &  W.  5;  12 
Exch.  210,  i.  c    Howard  ▼.  Danbwry,  2  0.      M.  &  W.  60,  65,  87. 
B.  806. 
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furnished  house,"  observes  Lord  Abinger,  "  the  letting  of  the  goods  and 
chattels  as  well  as  the  house,  implies  that  the  party  who  lets  the  house  so 
furnished  is  under  an  obligation  to  supply  the  other  contracting  party  with 
whatever  goods  and  chattels  may  be  fit  for  the  use  and  occupation  of  such 
a  house,  according  to  its  particular  description  and  suitable  in  every 
respect  for  his  use."  (ft) 

When  a  man  lets  out  lodgings  or  apartments  in  a  house,  he  impliedly 
demises  them  with  all  their  proper  accompaniments,  and  warrants  to  the 
hirer  the  use  of  all  such  accessorial  things  as  are  necessary  to  enable  him 
to  enjoy  the  principal  subject  matter  of  the  demise  in  the  manner  intended. 
He  impliedly  grants  to  the  tenant  the  use  of  the  door-bell,  the  knocker, 
the  skylights  or  windows  of  the  staircase,  and  the  use  of  the  water-closet, 
unless  it  be  otherwise  stipulated  at  the  time  of  the  taking  of  the  lodgings ; 
and  if  the  landlord  deprives  him  of  the  use  of  either,  he  forthwith  subjects 
himself  to  an  action  for  a  breach  of  contract  (c)  He  impliedly  covenants 
or  promises,  moreover,  according  as  the  demise  may  or  may  not  be  under 
seal,  to  keep  the  roof  of  the  house  water-tight,  and  the  windows  in  a 
reasonable  state  of  repair,  so  that  the  lodger  and  his  effects  suffer  no 
injury  from  rain  and  exposure  to  the  weather. 

By  the  Roman  and  Continental  law,  moreover,  the  lodging-house  keeper 
or  lessor  of  apartments  who  remains  in  the  general  possession  of  the  house 
is  bound  to  exercise  all  ordinary  and  reasonable  care  for  the  protection  of 
the  persons  and  property  of  his  tenants  and  lodgers ;  to  see  that  the  outer 
door  is  fastened  at  night,  and  that  strangers  or  suspected  or  doubtful 
characters  are  not  permitted,  unknown  to  the  lodger,  to  congregate  in  the 
house  at  unseasonable  hours  of  the  night  He  is  bound,  moreover,  to  ex- 
ercise ordinary  care  and  vigilance  in  the  selection  and  appointment  of  the 
servants  and  domestics  within  the  house,  and  to  take  all  such  precautions 
as  a  prudent  householder  may  be  expected  to  take  to  guard  against  rob- 
bery and  fire. 

Liabilities  of  the  lessee  of  furnished  houses  and  apartments. — We  have 
already  seen  that  a  contract  for  the  letting  and  hiring  of  furnished  lodg- 
ings is  a  contract  for  an  interest  in  land  within  the  fourth  section  of  the 
Statute  of  Frauds  (ante,  p.  37),  and  that  a  lessee,  consequently,  who  orally 
agrees  to  take  lodgings  at  a  certain  rent,  and  neglects  to  enter  and  take 
possession,  cannot  be  sued  upon  the  contract  for  not  taking  possession,  or 
for  non-payment  of  the  rent  reserved  or  agreed  to  be  paid,  (d)  Having 
taken  possession,  however,  he  may  be  sued  for  use  and  occupation  {ante, 
p.  431) ;  and  if  he  brings  goods  and  chattels  of  his  own  upon  the  pre- 
mises, they  may  be  distrained  for  the  rent  of  the  lodgings  as  in  ordinary 

(6)  Per  Ld.    Abinger.    Sutton  v.  Temple,  12      ▼.  Fansworth,  7  M.  &  Gr.  584. 
M .  &  W.  60.    Parke,  B.  &  Rolfe,  B.,  lb.  65,  67.         (c)  Underwood  r.  Burrow,  7  0.  &  P.  28. 
Hart  t.  Windtor,  ib.  87.  Tindal,  C.  J.    Surplice         (d)  Edge  t.  Strafford,  1  Cr.  &  J.  897,  398. 
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cases  of  demises  of  pure  realty,  (e)  The  liabilities  of  the  lessee  in  respeetof 
the  conservation  and  preservation  of  the  subject  matter  of  the  demise  axe 
the  same  as  those  of  the  lessees  of  realty  and  the  hirers  of  chattels  for  use 
(ante,  pp.  435,  473).  If  the  possession  as  well  as  the  use  of  the  lodgings 
and  furniture  is  granted  to  the  lessee,  the  latter  is  bound  to  deliver  up  the 
furniture  at  the  expiration  of  the  term  in  good  order  and  condition,  dete- 
riorated only  by  ordinary  wear  and  tear  and  the  reasonable  use  of  it  If 
he  received  linen,  plate,  and  household  utensils  clean  and  fit  for  use,  he  is 
bound  to  render  them  back  to  the  lessor  in  the  same  state ;  {/)  but  if  the 
use  only  of  such  linen,  plate,  and  household  utensils  is  granted,  as  is  ordi- 
narily the  case  in  contracts  for  the  letting  and  hiring  of  apartments  and 
portions  of  a  house,  the  possession  of  them  continuing  in  the  landlord  who 
retains  the  general  possession  of  the  house  and  its  contents,  the  hirer  is 
not  bound  to  clean  up  the  things  before  he  leaves. 

Duration  of  the  term  of  hiring. — Notices  to  quit. — Lodgings  and 
ready-furnished  apartments  are  rarely  the  subject  of  a  yearly  hiring,  and 
there  is  no  presumption  from  a  general  holding  thereof  in  favour  of  a 
hiring  for  a  year,  and  from  year  to  year,  as  in  the  case  of  a  demise  of 
land.  ( g)  The  duration  of  the  term  corresponds  in  general  with  the  time 
limited  for  the  payment  of  the  rent.  If  the  rent  is  payable  quarterly,  the 
presumption  is  in  favour  of  a  hiring  by  the  quarter ;  if,  on  the  other  hand, 
it  is  payable  monthly  or  weekly,  there  is  a  hiring  by  the  month  or  week. 
The  same  rule  prevails  in  the  French  law.  (A)  If  the  tenancy  is  for  one 
single  quarter,  month,  or  week,  no  notice  to  quit  is  requisite,  as  the  duration 
of  the  holding  is  fixed  and  determined  (ante,  pp.  451, 456),  but  if  the  hiring 
be  from  half  year  to  half  year,  half  a  year's  notice  to  quit  must  be  given ; 
if  from  quarter  to  quarter,  a  quarter's  notice ;  if  from  month  to  month,  a 
month's  notice,  and  if  from  week  to  week,  a  week's  notice  to  quit ;  and  if 
the  lodger  quits  his  apartments  without  giving  such  notice,  he  is  liable  to 
the  payment  of  a  quarter's,  a  month's,  or  a  week's  rent,  according  to  the  term 
of  hiring ;  (i)    and  the  lodging-house   keeper  may  recover   such  rent, 

* 

although  he  has  put  a  bill  in  the  windows  advertising  the  apartments  to  be 
let,  or  has  lighted  and  used  fires  in  the  rooms ;  (k)  but  if  he  actually  re- 
lets the  apartments,  the  original  contract  is  at  an  end,  and  the  rent 
ceases.  (/)  The  length  of  the  notice  may  be  otherwise  regulated  by  the 
express  agreement  of  the  parties,  and  also  by  the  custom  and  usage  of  the 


(e)  Newman  v.  Anderton,  5  B.  &   P.   227.  862,  a.  c    Doer.  Bay  ley,  5  C.  &  P.  67 ;  6  Eut, 

Mechelen  v.  Wallace,  7  Ad.  &  E.  54.  121,  n.     Towne  v.  Campbell,  16  Law  J.,  C.  P. 

(/)  Stanley  ▼.  Agnew.  12  M.  &  W.  827.  128. 

(g)  Abbott,  C.  J.,   Willson  v.  Abbott,  4  D.  &  (k)  Redpath  v.  Roberts,  8  Bid.  226.    Qt$A 

R.  694.    Right  v.  Darby,  1  T.  &  R.  162.  v.  Hodges,  1  C.  &  P.  419. 

(h)  Pothier,  Lounge,  No.  30.  (I)   Walls  t.  Atckeson,  11  Moore,  379 ;  S  Bing. 

(i)  Doe  v.  Hazdl,  1  Esp.  94.    Doe  v.  Raffan,  462 ;  2  0.  &  P.  268,  s.  c. 
6  Esp.  4.    Doe  v.  Scott,  4  M.  &  P.  20 ;  6  Bing. 
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district  (m)     It  must,  however,  in  all  cases  expire  at  the  end  of  the  cur- 
rent term  of  hiring,  (n) 

If  apartments  are  hired  in  a  dwelling-house  at  a  fixed  rent,  payable  half 
yearly,  the  hiring  is  for  a  year  certain,  and  the  tenant  may  leave  at  the 
end  of  the  first  year  without  giving  any  notice  to  quit.  If,  however,  the 
tenant  continues  in  possession  after  the  first  year  under  such  a  hiring,  a 
taking  from  year  to  year  may  be  inferred,  (o)  The  same  rule  prevails  in 
the  case  of  a  hiring  for  a  week.  (  p)  A  tenant  agreed  to  pay  for  the  occu- 
pation of  furnished  apartments,  "  from  March  the  4th  to  September  the 
4th,  the  sum  of  52/.  10.?.;"  also  "to  occupy  the  rooms  from  the  4th  of 
September  to  the  4th  of  December  on  the  same  terms,  viz.,  26/.  5*.  for  the 
three  months,  or  to  take  them  unfurnished  at  the  rate  of  84/.  per  annum  ;w 
and  it  was  held  that  this  was  a  lease  for  six  months  and  for  a  further 
period  of  six  months,  and  not  a  lease  from  year  to  year,  (q)  If  a  tenant 
remains  in  possession  of  lodgings  after  the  termination  of  his  term  of 
hiring,  or  after  the  expiration  of  a  notice  to  quit,  the  landlord  has  no  right 
to  expel  him  by  force,  and  turn  out  his  boxes  and  trunks  and  goods  and 
chattels  into  the  street ;  but  must  assert  his  rights  by  peaceable  means 
through  the  medium  of  the  legal  tribunals,  and  with  the  aid  of  the  accre- 
dited officers  of  the  law.  (r)  But  if  the  lodger  has  removed  his  baggage, 
goods,  and  chattels,  and  has  left  the  house,  the  landlord  may  lock  the  door 
upon  him,  and  resist  his  re-entry  by  force. 

Letting  and  hiring  of  stowage  and  places  of  deposit. — A  contract  for 
the  letting  and  hiring  of  a  vault,  or  store,  or  place  of  deposit  in  a  ware- 
house, is  a  contract  analogous  to  the  letting  and  hiring  of  an  apartment 
in  a  house  for  the  occupation  of  a  tenant  or  lodger.  In  the  civil  law,  a 
man  who  let  out  a  store  or  place  of  deposit  for  corn,  wine,  oil,  or  mer- 
chandize of  a  perishable  character,  impliedly  warranted  his  store-house 
to  be  fit  for  the  purpose  for  which  it  was  known  to  be  required.  If  the 
hirer  had  inspected  it,  and  approved  it  prior  to  the  contract,  the  store- 
keeper was  not  responsible  for  patent  defects  which  the  hirer  might  by  the 
exercise  of  ordinary  vigilance  have  made  himself  acquainted  with,  but  for 
all  latent  defects  causing  injury  to  the  property  deposited  he  was  re- 
sponsible. If  the  store-room  was  in  a  roofed  building,  he  was  bound  to 
keep  the  roof  water-tight.  If  the  places  of  deposit  were  upon,  or  below, 
the  surface  of  the  ground,  he  was  bound  to  keep  them  properly  drained 
and  free  from  water.  If  he  remained  in  the  general  possession  of  the  pre- 
mises, it  was  his  duty  to  see  that  the  outer  gates  were  fastened  at  a  proper 
hour  of  the  night,  that  suspicious  characters  were  not  permitted  to  lurk 


i 


m)  HuffeU  ▼.  ArmiUtead,  7  C.  &  P.  57.  M.  fie  Gr.  511. 

W)  Ante,  p.  456.    Doe  v.  Scott,  4  M.  fie  P.  20.  (r)  Hillary  v.  Gay,  6  C.  fie  P.  284.   Newton  v. 

o)  Willxm  t.  Abbott,  4  D.  &  B.  693.  Harland,  1  M.  &  Or.  644;  1   Sc.  N.  R.  474. 

)  Huffell  ?.  ArmiUtead,  7  C.  &  P.  56.  Lane  v.  Dixon,  16  Law  J.,  C.  P.  129. 


(p)  unpen  v.  Armttneaa,  t  u.  «  r.  do. 

(g)  Atkerstone  ▼.  Bottodc,  2  Sc.  N.  E.  643;  2 
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about  the  spot,  and  that  the  rooms  and  stores  were  watched  with  proper 
and  reasonable  care.(«)  He  was  bound,  in  short,  to  take  all  ordinary  pre- 
cautions to  secure  his  storehouse  from  attacks  without,  and  from  dangers 
within,  from  damage  by  fire  and  damp,  and  all  things  hurtful  to  the  pro- 
perty deposited  beneath  his  roof. 

Rights  and  liabilities  of  common  innkeepers. — "  Every  person  who 
makes  it  his  business  to  entertain  travellers  and  passengers,  and  provide 
lodging  and  necessaries  for  them  and  their  horses,  and  attendants,  is  a 
common  innkeeper;  and  it  is  in  no  way  material  whether  he  have  any  sign 
before  his  door  or  not."(£)  "  A  sign,"  observes  Holt,  C.  J.,  "  is  not  essen- 
tial to  an  inn,  but  is  evidence  of  it."(w)  A  London  "  coffee-house,"  where 
beds  and  provisions  are  furnished  by  the  day  or  for  the  night,  or  for  a 
longer  period,  to  persons  in  certain  stations  of  life,  who  may  think  fit  to 
apply  for  them,  is  a  common  inn.  (4?)  But  if  a  man  merely  opens  a  house 
for  the  sale  of  provisions  and  refreshments,  and  does  not  profess  to  fur- 
nish beds  and  lodging  for  the  night,  he  is  not  a  common  innkeeper.(y)  And 
if  he  professes  to  let  only  private  lodings,  and  does  not  offer  his  house  to 
the  public  as  a  place  of  reception  and  entertainment  and  lodging  for  all 
comers  who  are  able  and  willing  to  pay  for  the  accommodation  offered,  he 
cannot  be  said  to  keep  a  common  inn. 

Of  tlie  duty  of  a  common  innkeeper  to  furnish  lodging  and  food  to  all 
travellers. — Every  man  who  opens  an  inn  by  the  way-side,  and  professes 
to  exercise  the  business  and  employment  of  a  common  innkeeper,  is,  by 
the  common  law  or  custom  of  the  realm,  bound  to  afford  such  shelter  and 
accommodation  as  he  possesses  to  all  travellers  who  apply  and  tender,  or 
are  able  and  ready  to  pay  the  customary  hire,  (2)  and  are  not  drunk  or 
disorderly,  or  labouring  under  contagious  or  infectious  diseases,  (a)  And 
if  he  neglects  or  refuses  so  to  do,  he  is  liable  to  an  action  on  the  case  for 
the  recovery  of  any  damages  that  may  have  been  sustained  by  reason  of 
such  refusal  ;(ft)  and  also  to  an  indictment  at  common  law.(c%)  The  inn- 
keeper is  bound  moreover  to  receive  and  provide  for  the  horses  of  all  tra- 
vellers who  alight  at  his  inn,  if  he  has  room  in  his  stables,  even,  it  is  said, 
of  those  who  choose  only  to  put  up  their  horses,  resorting  elsewhere  for 
lodging  and  entertainment.  But  he  is  not  bound  to  receive  the  goods 
of  a  person  who  professes  merely  to  make  use  of  the  inn  as  a  place  of  de- 


(#)  Horrearii  qui  horrea  sua  locant  ad  deponen- 
das  merces,  etiam  exacts  custodisB  operas  locaase 
intelliguntur.  Igitur  li  merces  perierunt  aut  sus- 
ceptse  sunt,  tenentur  eo  nomine  quod  hanc  custo- 
diam  non  praestiterint :  de  vi  majore  autem  non 
tenentur.  Pandect.  Just.  ed.  Poth.,  lib.  19,  tit 
2,  s.  3,  art  3,  71. 

It)  Bac.  Abr.  Iras.  (B.) 

(u)  Parker*.  Flint,  12  Mod.  255. 

(x)  Thompson  r.  Lacy,  8  B.  &  Aid.  283. 

(jr)  Dot  v.  Laming,  4  Campb.  77. 


(«)  Godb.  846,  pL  440;  1  Salk.  388;  12  Mod. 
484.  Rex  ?.  /mi,  7  C.  &  P.  210 ;  6  T.  R.  17, 
18.    Hawthorn  r.  Hammond,  1  C.  &  K.  404. 

(a)  Howell  r.  Jackton,  6  C.  &  P.  725.  FeUr. 
Knight,  8  M.  *  W.  269 ;  ib.  220,  221. 

(o)  Bro.  Abr.  Act.  sur.  ca.t  76.  Collins  ou 
Godbolt,  346.  Newton  v.  Trigg,  1  Show.  246; 
270. 

(c)  Rex  t.  LueOin,  12  Mod.  445.  Rex  t.  hm, 
7  C.  &  P.  219. 
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posit,  and  not  to  lodge  there  as  a  guest,  (d)  Neither  is  he  bound  to  provide 
for  his  guest  the  precise  room  that  the  latter  may  choose  to  select,  nor  to 
provide  him  with  a  bedroom,  if  he  declares  it  to  be  his  intention  to  sit  up 
all  night  All  that  he  is  required  to  do  is  to  find  reasonable  and  proper 
accommodation  for  his  guests ;  and  if  he  tenders  such  accommodation,  and 
the  guest  refuses  it,  he  may  compel  the  latter  to  quit  the  inn,  and  seek  for 
accommodation  and  lodging  elsewhere,  (e) 

To  the  duties  and  obligations  which  attach  to  innkeepers  in  common 
with  all  lodging-house-keepers,  and  lessors  of  furnished  rooms  and  apart- 
ments for  immediate  occupation,  the  law  has  superadded  the  duty  of  pro- 
tecting the  goods  of  their  guests  from  robbery.  It  has  been  justly 
observed  by  the  civilians,  that  the  common  wants  and  necessities  of  man- 
kind compel  men  to  trust  valuable  property  to  the  keepers  of  public  inns, 
who  are  often  needy  persons,  and  men  of  suspicious  character,  and  have 
frequent  opportunities  of  combining  and  colluding  with  thieves,  to  the 
prejudice  of  those  who  trust  them ;  and  it  was  thought  right  in  the  Roman 
law  to  deprive  such  persons  of  the  temptation  to  do  wrong,  and  to  compel 
them  to  be  honest  and  faithful  to  their  employers,  by  making  them  re- 
sponsible for  the  safety  of  goods  entrusted  to  their  keeping.  By  a  public 
edict  of  the  Roman  praetor,  it  was  ordained,  that  if  shipmasters  and  car- 
riers, innkeepers  and  stablekeepers,  did  not  restore  what  they  had  received 
to  keep,  safe,  he  would  give  judgment  against  them.(/)  The  construc- 
tion put  upon  this  edict  was,  not  that  the  shipmaster,  carrier,  or  inn- 
keeper, was  bound  to  deliver  the  goods  safe  at  all  events ;  but  that  he  was 
bound  to  deliver  them,  unless  prevented  by  a,fatale  damnum,  or  a  loss  by 
what  was  termed  the  decree  of  fate,  or  order  of  destiny,  such  as  a  loss  by 
lightning,  or  an  earthquake,  or  a  sudden  inundation  that  could  not  have 
been  foreseen,  and  that  no  human  care  or  skill  could  have  provided  against 
or  avoided;  or  an  irresistible  attack  by  pirates  and  hostile  forces,  the  ene- 
mies of  the  state. 

The  spirit  of  the  edict  of  the  Roman  praetor  has  been  universally 
adopted  by  the  jurisprudence  of  continental  Europe,  and  was  introduced 
at  an  early  period  into  our  common  law.  Thus  we  learn  from  the  writ  in 
the  register,  that  "  according  to  the  law  and  custom  of  the  realm  of  Eng- 
land, innkeepers  who  keep  common  inns  for  the  accommodation  of  persons 
travelling  through  the  parts  where  such  inns  are  situate,  and  sojourning 
within  the  same,  are  bound  to  guard,  both  by  day  and  by  night,  the  goods 


(<i)  Watbroke  t.  Griffith,  Mo.  876, 877.    Sat**-  beotituuh*  ih  kw  judicium  dabo.    Dig.  Lib.  4, 

den  v.  Plnmmer,  OrL  Bridg.  227.     Btnnttt  v.  tit  9.     Maxima  est  utilitas  hujus  cdicti ;  quia  ne- 

Mellor,  5  T.  E.  273.    Binnt  ▼.  Pigot,  9  C.  &  P.  cesae  est  plerumque  eorum  fidem  sequi,  et  res  cua- 

208.  todise  eorum  committere et  nisi  hoc  esset 

(*)  Fell  t.  Knight,  8  M.  &  W.  276.  statutum  materia  daretur  cum  furibus  ad  versus  eoi 

{/)  Ait  Praetor  Naum,  oauponbs,8TABULARji,  quot  recipiunt,  coeundi.    Dig.  lib.  4,  tit.  9,  s,  1. 

QUOD    CUJUBQUI    SALYUM    FORK    RE0IPKE1HT    NISI 
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and  chattels  of  such  travellers  placed  within  their  inns,  without  subtraction 
or  loss,  so  that  no  damage  shall  come  to  them  from  the  neglect  of  the  inn- 
keeper or  his  servants."  And  the  reason  given  for  this  strict  and  extended 
liability  is,  "  the  opportunities  that  innkeepers  would  otherwise  lie  under 
to  embezzle  goods  entrusted  them,  without  possibility  of  proving  a  parti- 
cular neglect."  (jr) 

As  soon,  therefore,  as  a  traveller  has  entered  an  inn,  and  deposited  his 
baggage  and  effects  in  the  hands  of  the  master  of  the  inn  or  his  servants, 
or  in  a  room  or  other  place  in  the  inn  assigned  to  such  traveller  as  a  lodg- 
ing, the  innkeeper  impliedly  undertakes  to  be  answerable  (A)  for  their 
safety  and  security  from  robbery. (i)  "The  innkeeper  is  bound  in  law  to 
keep  them  safe,  without  any  stealing  or  purloining ;  and  it  is  no  excuse 
for  the  innkeeper  to  say  that  he  delivered  the  guest  the  key  of  the  chamber 
in  which  he  lodged,  and  that  he  left  the  chamber  door  open ;  but  he  ought 
to  keep  the  goods  and  chattels  of  his  guest  there  in  safety.  And  although 
the  guest  doth  not  deliver  his  goods  to  the  innholder  to  keep,  nor  acquaint 
him  with  them,  yet  if  they  be  carried  away,  or  stolen  by  persons  unknown, 
the  innkeeper  shall  be  charged." (£)  Where  a  guest  laid  a  reticule  con- 
taining money  on  her  bed,  and  afterwards  went  into  her  sitting-room,  the 
door  of  which  was  opposite  the  bedroom,  and  remained  there  about  five 
minutes,  and  then  sent  her  companion  for  the  reticule,  which  was  missing, 
and  could  not  afterwards  be  found,  it  was  held  that  the  innkeeper  was 
bound  to  make  good  the  loss.(/)  And  where  a  guest's  coat  was  stolen 
from  the  coffee-room  of  an  inn,  the  innkeeper  was  held  responsible,  (m) 

A  traveller  went  to  an  inn,  taking  with  him  divers  packages  of  silks, 
some  of  which  were  taken  up  stairs  to  his  bedroom,  and  others  were  by 
his  directions  carried  into  the  commercial  room  into  which  he  was  shown. 
After  remaining  for  some  days  therein,  and  after  having  been  several 
times  taken  out  and  brought  back  again  by  the  traveller,  the  goods  were 
stolen,  and  an  action  having  been  brought  against  the  innkeeper  to  re- 
cover the  value  of  the  property,  it  was  shown  to  be  the  practice  of  the  inn 
to  take  all  the  luggage  of  the  guests  into  their  bedrooms,  unless  orders  to 
the  contrary  were  given ;  and  it  was  contended  that  the  traveller,  by  order- 
ing the  goods  to  be  taken  into  the  commercial  room,  which  was  a  place  of 
common  resort  for  all  the  guests  indiscriminately,  had  taken  the  goods 


a 


(g)  Per  Holt,  C.  J.,  12  Mod.  492. 

Ji)  So  by  the  French  law,  Dei  lHnstant  qu'un 
voyageur  entre  dans  un  hotellerie,  il  se  form  entre 
lui  et  l'hotelier  une  convention  tacitc  par  laquelle 
ce  dernier  s'engage  envcrs  le  voyageur  a  le  loger  et 
nonrrir  et  a  garder  ses  voitures  humais  et  autres 
eileto.     Encyclopedic  du  droit,  (  AuberobJ  16. 

(t)  Drope  v.  Tkeyar,  Poph.  178;  2  Fit*.  Abr. 
fol.  28.  (Hostler.)  Beedle  v.  Morris,  Cro.  Jac.  224. 
Richmond  v.  Smith,  8  B.  &  C.  11. 


(k)  Calye**  case,  S  Co.  32.  Ainsi  sauf  le  ess 
de  vol  a  main  arai£e,  ou  de  Urate  autre  force  dm* 
jeure,  tela  que  la  foudre,  un  inondation,  Ac  ks 
aubergistea  rlpondent  de  la  pert©  ou  de  1'avarie 
des  effets  du  voyageur,  sans  que  ee  dernier  ait  rien 
autre  chose  a  prouver  que  rapport  qu'il  en  a  isit 
dans  l'auberge.  Ency.  du  Dr.  (  Auberqibtb,)  Art 
2,  §2, 16. 

(0  Kent  v.  Sfoickard  2  B.  &  Ad.  803. 

(;»)  UaUall  v.  Hurretl,  June  8th,  184& 
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under  his  own  protection,  and  could  not  therefore  make  the  innkeeper 
responsible  for  the  loss ;  but  the  court  held,  that  if  the  innkeeper  had  in- 
tended not  to  be  responsible  for  goods  deposited  by  the  guests  in  the  com- 
mercial room,  he  should  have  declared  his  intention  to  them  at  the  time  the 
goods  were  placed  there,  and  not  having  done  so,  that  he  was  responsible 
for  the  loss.(#i) 

A  servant  having  been  sent  by  his  master  with  goods  to  market,  and 
being  unable  to  sell  them,  went  with  them  to  an  inn,  and  asked  if  he 
could  leave  the  goods  there  until  next  market-day.  The  innkeeper's  wife 
said  they  were  very  full  of  parcels,  and  declined  to  take  charge  of  them. 
The  servant  then  sat  down  in  the  inn,  ordered  something  to  drink,  and 
put  the  goods  on  the  floor  immediately  behind  him.  When  he  got  up 
again  the  goods  were  gone,  and  were  never  afterwards  seen  or  heard  of. 
An  action  was  then  brought  against  the  innkeeper  to  recover  the  value  of 
the  goods,  and  it  was  held  that  he  was  responsible  for  the  loss.  "  If, 
indeed,  the  innkeeper,"  it  was  observed,  "  had  refused  to  take  in  the 
plaintiff's  servant  as  a  guest,  and  he  had  notwithstanding  gone  into  the 
inn,  the  plaintiff  could  not  have  charged  the  defendants  with  the  loss  of 
his  goods ;  in  such  a  case  the  innkeeper  refuses  at  his  peril,  and  if  it  be 
without  reason,  an  action  lies  for  the  refusal ;  but  in  this  case  there  was 
no  refusal  of  the  person ;  the  defendants  merely  refused  to  take  care  of 
the  goods  until  the  next  week.  And  when  the  plaintiff's  servant  was 
sitting  in  the  inn  with  the  consent  of  the  innkeeper,  (for  the  latter  did  not 
object  to  receive  him,)  he  was  in  the  same  situation  as  any  other  guest, 
and  entitled  to  the  same  protection  for  his  goods."  (w) 

But  "  if  a  guest  come  to  a  common  innkeeper  to  harbour  there,  and  he 
say  that  his  house  is  full  of  guests,  and  do  not  admit  him,  &c,  and  the 
party  say  he  will  make  shift  among  the  other  guests,  and  be  there  robbed 
of  his  goods,  the  innkeeper  shall  not  be  charged."(o)  So,  "  if  the  innkeeper 
requires  his  guest  that  he  wrill  put  his  goods  in  such  a  chamber,  under 
lock  and  key,  and  then  he  will  warrant  them,  otherwise  not,  and  the  guest 
lets  them  lie  in  an  open  court,  where  they  are  taken  away,  the  innkeeper 
shall  not  be  charged,  for  the  fault  is  in  the  guest." (p)  And  if  a  guest 
takes  upon  himself  the  exclusive  charge  of  the  goods  which  he  brings  into 
the  house  of  an  innkeeper,  he  cannot  afterwards  charge  the  innkeeper  with 
the  loss.(y)  "I  agree,"  observes  Lord  Ellenborough,  "in  what  is  stated 
in  Calye's  case,  that  the  mere  delivery  of  the  key  of  a  room  will  not  dis- 
pense with  the  care  and  attention  due  from  the  landlord,  and  that  he  can- 
not exonerate  himself  by  merely  handing  a  key  over  to  his  guest;  but  if 


(m)  RU 
(*)  Ber 


Richmond  v.  Smith,  8  B.  &  C.  9.  (p)  Sanders  v.  Spencer,  Dyer,  266  (a)    Calye's 

Bennett  v.  Mellor,  5T.R.  273.    lb.  276,  case,  8  Co.  33. 
per  Grose,  J.  (q)  Farnworth  ▼.  Pachrood,  1  Stark.  249. 

(o)  White's  case,  Dyer,  158,  b. 
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the  guest  take  the  key,  it  is  a  very  proper  question  for  the  jury,  whether  he 
takes  it  animo  cnstodiendi,  and  for  the  purpose  of  exempting  the  landlord 
from  his  liability,  or  whether  he  takes  it  merely  because  the  landlord  forced 
it  on  him,  or  for  the  sake  of  securing  greater  privacy,  in  order  to  prevent 
persons  from  intruding  themselves  into  his  room.(r) 

If  the  guest's  servant,  or  he  who  comes  with  him,  or  he  whom  he 
desires  to  be  lodged  with  him,  steals  or  carries  away  his  goods,  the  inn- 
keepers shall  not  be  charged ;  for  there  the  fault  is  in  the  guest  to  have 
such  companion  or  servant."(*)  It  has  accordingly  been  held,  that  if  a 
guest  at  an  inn  asks  for  a  private  room  for  the  purpose  of  exhibiting  goods 
for  sale,  and  receives  customers,  and  invites  the  admission  of  strangers 
into  the  inn,  upon  whose  ingress  and  egress  the  innkeeper  has  no  check, 
the  latter  is  not  responsible  for  the  safety  of  the  goods  in  the  room  so 
used. (I)  To  charge  the  innkeeper,  moreover,  for  losses  by  robbery,  the 
goods  must  have  been  deposited  by  the  guest  in  the  inn,  or  within  the  pre- 
cincts thereof,  or  must  have  been  delivered  into  the  hands  of  the  innkeeper 
or  his  servants  to  be  kept  Thus  it  is  laid  down  in  Calye's  case,  "that  the 
innholder  by  law  shall  answer  for  nothing  that  is  out  of  his  inn,  but  only 
for  those  things  that  are  infra  hospitium,  and  that  if  a  man,  therefore,  comes 
to  a  common  inn,  and  delivers  his  horse  to  the  hostler,  and  requires  him 
to  put  him  to  pasture,  which  is  done  accordingly,  and  the  horse  is  stolen, 
the  innholder  shall  not  answer  for  it,  for  the  thing  with  which  he  shall  be 
charged  ought  to  be  infra  hospitium.  But  if  the  owner  doth  not  require  it, 
but  the  innholder  of  his  own  head  puts  his  guest's  horse  to  grass,  he  shall 
answer  for  him  if  he  be  stolen."  Whenever  the  goods  and  chattels  of  the 
guest  have  been  actually  delivered  to  the  innkeeper  or  his  servants,  the 
latter  cannot,  of  course,  discharge  himself  from  the  strict  common  law 
responsibility  by  showing  that  the  goods  were  stolen  outside  the  inn,  if  he 
has  himself  placed  them  in  the  spot  from  whence  they  have  been  taken. 
Where  the  plaintiff,  a  farmer,  drove  his  horse  and  gig  to  an  inn  on  a 
market  day,  and  the  ostler  took  the  horse  out  of  the  gig  and  put  him  into 
a  stable,  and  then  placed  the  gig  outside  of  the  innyard,  in  a  part  of  the 
open  street,  where  the  innkeeper  was  in  the  habit  of  placing  the  car- 
riages of  his  guests  on  fair  days,  and  the  gig  was  stolen  therefrom  by 
some  person  unknown,  it  was  held  that  the  innkeeper  was  responsible 
for  the  loss."(u)  And  the  innkeeper  is  liable,  although  sick  at  the  tune 
and  incapable  of  attending  to  his  affairs,  for  he  is  bound  to  retain  trusty 
servants  to  secure  the  goods  of  his  guests  when  incapable  of  doing  so 
himsel£"(#) 


i 


[r)  4M.  &S.  310;  1  Stark.  252,  n.  (u)  Jones  v.  Tyler,  \  Ad.  &  E.  522,  525 ;  3  F. 

[$)  Caiye'i  case,  8  Co.  32  ;  2  Smith,  L.  C.  47.  &  M.  576,  §.  c 

(0  Burgett  t.  Ckmente,  1  Stark.  251,  n. ;  4  M.  (jr)  1  Roll.  Abr.  4,  G.  2,  3, 4.    Crw  r.  A* 

&  S.  306,  s.  c.  dt-evi,  Cro.  Eliz.  622. 


SECT.    III.]  GUESTS. — INNKEEPER'S   LIEN.  485 

This  extended  responsibility  of  the  innkeeper,  which  makes  him  an  in- 
surer of  the  goods  against  loss  by  robbery,  does  not  extend  to  losses  occa- 
sioned by  an  accidental  fire,(y)  nor  to  damage  or  injury  to  the  goods 
which  is  the  result  of  accident.  The  innkeeper  is  not  responsible  for 
injuries  which  the  horses  of  guests  inflict  upon  each  other  in  the  stables 
of  the  inn,  provided  he  has  taken  all  due  care  to  prevent  the  introduc- 
tion into  the  stables  of  vicious  and  kicking  horses,  (z)  The  carriages  and 
horses,  goods  and  chattels  of  guests  sojourning  at  public  inns,  cannot  be 
distrained  by  the  landlord,  as  we  have  already  seen,  for  the  rent  of  the 
premises,  (a) 

Who  may  be  said  to  be  a  guest  and  traveller  to  charge  the  inn- 
keeper.— He  who  seeks  to  charge  another  as  an  innkeeper  for  the  loss  of 
goods,  must  show  that  he  was  a  traveller  and  guest  at  the  inn.  If  a  man 
merely  asks  for  permission  to  leave  goods  at  an  inn,  and  the  innkeeper 
takes  charge  of  them,  the  latter  is  clothed  only  with  the  ordinary  duties 
and  responsibilities  of  a  bailee,  (b)  for  a  man  does  not  become  a  guest  at 
an  inn  by  the  mere  delivery  of  goods  to  the  landlord  to  keep.  It  has  been 
said,  however,  that  a  man  may  become  "  a  guest  by  leaving  his  horse  as 
much  as  if  he  had  staid  himself,  because  the  horse  must  be  fed,  by  which 
the  innkeeper  has  gain,  otherwise  if  he  had  left  a  trunk  or  a  dead  thing."(c) 
"  If  an  host  invite  one  to  supper,  and,  the  night  being  fax  spent,  invites 
him  to  stay  all  night,  if  he  is  afterwards  robbed,  yet  shall  not  the  host  be 
charged,  (as  an  innkeeper,)  for  this  guest  was  no  traveller."  But  the 
length  of  time  that  a  man  may  remain  at  an  inn  does  not  affect  or  alter 
his  character  as  a  traveller,  or  in  any  way  qualify  or  vary  the  common  law 
liability  of  the  innkeeper.  Thus,  "  If  A.  comes  with  goods  to  an  inn  in 
London,  and  stays  there  for  a  week,  month,  or  longer,  and  is  there  robbed 
of  them,  he  shall  have  an  action  against  his  host ;  though,  perhaps,  being 
at  the  end  of  his  journey,  he  cannot  then  be  said  to  be  transeuns  according 
to  the  writ  in  the  register." (d)  But  if  a  man  takes  apartments  in  an  inn 
for  a  term,  by  the  week,  month,  or  year,  for  example,  or  if  he  resides  in  the 
inn  under  a  special  contract  for  his  bed  and  board,  he  is  not  in  contempla- 
tion of  law  sojourning  at  the  inn  as  a  traveller,  but  rather  in  the  character 
of  a  lodger  at  a  private  boarding-house.  If,  therefore,  he  is  robbed  in  the 
house,  he  cannot  charge  the  landlord  as  an  innkeeper,  but  only  as  an  ordi- 
nary lodging-house-keeper. 

Of  the  innkeeper's  right  o/*lien  on  the  goods  and  chattels  of  the  guest. 
— As  the  law  imposes  upon  the  common  innkeeper  the  burthen  of  receiv- 

(y)  6  Anne,  c.  81,  s.  6  ;  10  Anne,  c.  14,  8. 1.  per  Buller,  J. 

(s )  Dawson  v.  Chamney,  5  Q.  B.  165 ;  13  Law  (c)  York  v.  Grindstone,  1  Salk.  388 ;  2  Raym. 

J    (Q.  B.)  33,  8.  c.  866.    Lane  v.  Cotton,  Com.  104.     See,  however, 

(a)  Co.    Litt.    47.     Robinson    v.  Walter,    8  Smith  v.  Dearlove,  17  Law  J.,  C.  P.  219;  12  Jur. 

Bulstr.   269,  270.     Francis  v.   Wyatt,  3  Burr.  377,  8.  c. 
U98.  (d)  Bac.  Abr.  (Irks,)  C.  5. 

(6)  Gtlley  v.  Clerk,  Cro.  Jac.  188;  5  T.  R  274, 
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ing  and  taking  care  of  the  goods  and  chattels  of  all  travellers  and  guests 
who  alight  at,  and  take  up  their  abode  within,  the  inn,  it  gives  him  a  right 
to  retain  such  goods  and  chattels  as  a  pledge  for  the  payment  of  the 
reckoning  of  the  guest,  (e)  If  a  horse  is  put  up  in  the  stables  of  the  inn 
by  a  guest,  the  innkeeper  has  a  lien  on  the  animal  for  its  keep,  whether 
the  horse  be  the  property  of  the  guest  or  of  some  third  party,  from  whom 
it  has  been  fraudulently  taken,  or  stolen,  unless  the  innkeeper  knew  at  the 
time  he  received  the  guest  that  he  was  not  the  true  owner  of  the  horse. (/) 
But  the  innkeeper  has  no  right  to  detain  the  property  of  the  guest  if  he 
has  previously  agreed  to  give  the  latter  credit  for  his  entertainment ;  nor 
can  the  innkeeper  detain  goods  as  a  security  for  the  payment  of  the  reck- 
oning for  beer  and  ale  drunk  by  a  guest,  unless  the  requirements  of  the 
stat.  11  &  12  Wm.  III.  c.  15,  as  to  selling  beer  in  stamped  vessels,  and 
rendering  an  account  of  the  number  of  quarts  and  pints  drunk,  have  been 
complied  with :  nor  can  he  detain  any  goods  not  received  by  him  in  his 
character  of  innkeeper,  and  not  brought  to  the  inn  by  a  person  who  is  re- 
ceived and  lodged  in  the  inn  as  a  guest,  (g) 

The  innkeeper  holds  the  chattels  detained  by  him  in  the  nature  of  a 
pledge,  so  that  if  he  once  permits  his  guest  to  take  them  away,  and  so  re- 
linquishes his  pledge,  he  cannot  afterwards  retake  them.  Therefore,  if  the 
innkeeper  allows  the  guest  to  remove  his  horses  after  a  debt  has  been  in- 
curred for  keeping  them,  and  they  are  afterwards  brought  to  the  inn  and  a 
new  debt  contracted,  the  innkeeper  can  detain  them  for  the  latter  portion 
of  the  debt,  but  not  for  the  former.(A)  And  it  is  said  that  if  several  horses 
are  brought  to  an  inn  by  the  guest,  each  is  a  pledge  for  its  own  keep,  but 
not  for  the  keep  of  the  others,  so  that  if  the  hosteller  permit  him  to  take 
away  all  but  one,  he  cannot  retain  that  one  until  the  expense  of  keeping 
the  whole  is  paid.(e)  If  the  guest  takes  the  chattel  away  without  the 
hosteller's  consent,  the  latter  may  take  it  on  a  fresh  pursuit  as  a  distress 
rescued  if  he  follow  promptly,  but  not  otherwise.  (4) 

(e)  York  v.  Grindstons,  1  Salk.  388.     Ency.  Stark.  172. 

du  Dr.  (Aubbrgb)  25.    Jones  v.  Thurlos,  8  Mod.  (a)  Smith  t.  Dearlovt,  17  Iaw  J.,  C.  P.  219; 

172.    Rosse  v.  Bramsteed,  2  Rolle,  488.     Thomp-  12  Jur.  877,  s.  c.    Ante,  p.  107. 

son  v.  Lvcy,  3  B.  &  Aid.  285.     But  he  has  no  (h)  Jones  v   Thurloe,  8  Mod.  172,  173.   Jonet 

right  to  detain  the  person  of  the  guest,  Sunbolf  v.  v.  Pearle,  Sir.  556,  557. 

Alford,  3  M.  fit  W.  248.  (i)  Moss  v.  Towuend,  1  Bulstr.  207. 

if)  Yorke  v.  Grenaugh,  2  Raym.  866.     Skip-  {k)  Rom  v.  Bramsteed,  2  Bo.  438. 

with  v. ,  1  Bulst.  170.    Johnson  v.  HiU,  3 
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SECTION  I. 


CONTRACTS   OF  HIRING  AND   SERVICE. 

Letting  and  hiring  of  labour. — The  contract  of  letting  and  hiring 
relates  as  frequently  to  human  labour  and  skill,  care,  and  attention,  as  to 
movable  and  immovable  property,  realty,  and  personalty ;  the  services 
of  workmen,  artificers,  and  labourers  being  daily  hired  to  be  employed  in 
domestic  affairs,  in  the  cultivation  of  land,  in  the  building  of  houses,  in 
the  manufacture  of  materials  furnished  to  be  worked  up,  and  upon  chattels 
which  have  been  bailed  to  the  workman  to  be  mended  or  repaired,  (a) 


(a)  Ostendit  definitio,  duo  esse  genera  locationis,      Com.  lib.  3,  tit.  25,  757 ;  Pandect.  Pothier,  lib.  10, 
rtrum  unam,  alteram  operarum,  %e\x  factorum.  Vin.      tit  2,  Art.  1. 
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Hiring  and  service. — In  order  to  constitute  a  contract  of  hiring  and 
service,  there  must  be  a  mutual  engagement  binding  on  both  the  employer 
and  the  employed,  for  the  one  to  employ  and  remunerate,  and  the  other  to 
serve. (J)  A  covenant  on  the  part  of  a  workman  to  work,  and  on  the 
part  of  the  employer  to  pay  him  a  sum  of  money  weekly  during  the  two 
years  following  the  date  of  the  contract,  and  an  additional  sum  weekly 
during  the  year  next  following,  and  to  receive  him  into  partnership  at  the 
expiration  of  three  years,  does  not  amount  to  a  contract  of  hiring  and  ser- 
vice for  the  term  of  three  years,  or  for  any  fixed  period  of  time,  and  the 
employer,  consequently,  is  not  responsible  upon  the  contract  for  discharg- 
ing the  workman  from  his  service,  although  he  would  be  bound  to  make 
good  the  weekly  sums  so  long  as  the  latter  was  able  and  willing,  and  of- 
fered to  perform  the  work  agreed  to  be  done,  and  was  prevented  by  the 
employer  from  doing  it.  (c)  A  contract  to  find  a  person  "  permanent  em- 
ployment "  means  only  that  he  shall  be  employed  for  some  substantial 
period  of  time,  and  shall  not  be  dismissed  without  substantial  cause,  (d) 

If  a  servant  covenants  or  agrees  with  an  intended  employer  to  serve  him 
for  a  term  of  years,  and  the  latter  covenants  or  promises  to  pay  so  much  a 
week  for  such  service,  the  law  does  not  imply  from  the  covenant  or  agree- 
ment to  serve  a  corresponding  covenant  to  employ,  and  the  master  or 
employer  may,  consequently,  in  the  absence  of  an  express  covenant  or 
agreement  on  his  part  to  retain  and  keep  the  servant  in  his  employ,  dis- 
miss him  at  any  time  without  warning  or  notice,  and  refuse  to  provide  him 
with  further  employment.^)  When,  however,  mutual  covenants  or  promises 
have  been  exchanged  between  the  parties  the  contract  is  complete,  so  that 
the  right  to  the  labour  and  service  at  once  passes  to  the  employer,  and  the 
right  to  the  benefit  of  the  retainer,  and  employment  to  the  servant  or  under- 
taker of  the  work,  so  that  the  former  is  entitled  to  an  action  against  the 
latter  if  he  neglects  to  enter  upon  and  complete  his  term  of  service,  and 
the  latter  to  an  action  against  the  former  if  he  neglects  to  take  the  servant 
into  his  employ  and  pay  him  his  hire.(/) 

Authentication  of  the  contract. — A  contract  of  hiring  and  service  need 
not  be  authenticated  by  writing,  unless  the  hiring  exceeds  a  year  in  dura- 
tion, (ante,  p.  49,)  and  if  reduced  into  writing  it  need  not  be  stamped,  if  it 
be  a  contract  for  the  hire  of  "  labourers,  artificers,  manufacturers,  or  menial 
servants,"  and  not  a  contract  of  apprenticeship,  (g) 

Implied  contracts  of  hiring  and  service. — Service  with  relations.— 

(5)  Lees  v.   WkUeomb,  Sykes  v.  Dixon,  ante,  t.  Taylor,  ib.  175. 
pp.  1 9,  20,  27.  (/)  Dalt  Just.  93,  c  81 ;  port,  p.  492.  EartUy 

(c)  Aspdin  v.  Austin,  5  Q.  B.  671.  Post,  r.  Cummings,  17  Law  J.,  C.  P.  84.  Piikimats* 
pp.  495,  496.  v.  Scott,  15  M.  &  W.  660. 

(d)  Elderton  v.  Emmens,  16  Law  J.,  C.  P.  (g)  Rex  v.  St,  PauCs,  Bedford,  6  T.  B.  454; 
209.                                                                            post,  ch.  18. 

(*)  Dunn  y.  Sayles,  5  Q.  B.  685.     Williamson 
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In  the  absence  of  an  express  contract  between  the  parties,  a  hiring  may 
be  presumed  from  the  mere  fact  of  the  service,  (ante,  pp.  66,  67,)  unless 
the  service  has  been  with  near  relations.  If  a  man,  for  example,  serves  a 
stranger  in  the  capacity  of  a  clerk,  or  of  a  menial  servant,  or  servant  in 
husbandry,  for  a  continued  period,  the  law  presumes  that  the  service  has 
been  rendered  in  fulfilment  of  a  contract  of  hiring  and  service,  and  if  the 
party  has  served  without  anything  being  said  as  to  wages,  the  law  pre- 
sumes that  the  parties  contracted  for  customary  and  reasonable  wages.  (A) 
But  if  the  service  has  been  with  the  parent  or  uncle,  or  other  near  rela- 
tion of  the  party  serving,  a  hiring  cannot  be  implied  or  presumed  from 
it,  but  an  express  hiring  must  be  proved  in  order  to  support  a  claim  for 
wages,  for  the  law  regards  services  rendered  by  near  relations  to  one 
another  as  gratuitous  acts  of  kindness  and  charity,  and  does  not  presume 
that  they  are  to  be  paid  for,  unless  there  is  an  express  contract  to  that 
effect,  (i)  And  if  a  poor  person  is  taken  out  of  charity  and  provided  with 
food,  lodging,  clothes,  and  necessaries,  and  set  to  work,  no  contract  of  hir- 
ing and  service  is  implied  therefrom,  however  long  the  party  may  continue 
to  serve,  (k) 

Yearly  hiring*  defeasible  by  custom. — Hiring  of  domestic  servants. 
— A  general  hiring  of  menial  or  household  servants,  such  as  cooks,  scul- 
lions, house-maids,  footmen,  butlers,  coachmen,  grooms,  where  no  time  is 
mentioned  for  the  duration  of  the  service,  is  a  hiring  for  a  year,  and  so  on 
from  year  to  year,  defeasible  by  custom  and  usage,  at  the  option  of  either 
of  the  parties,  on  giving  a  month's  warning,  or  paying  or  tendering  a 
month's  wages.  (/)  If  the  contract  is  put  into  writing,  the  customary 
power  of  defeasance  is  impliedly  annexed  to  the  express  terms  of  the 
written  agreement,  unless  the  custom  is  excluded  by  express  words.(i?i)  A 
servant  may  be  a  menial  servant,  and  as  such  clothed,  with  this  implied 
power  of  defeasance,  although  he  does  not  reside  within  the  walls  of  the 
master's  house.  Thus,  where  a  head  gardener  was  hired  for  a  year  at 
100/.  wages,  to  superintend  hothouses,  pineries,  &c,  and  a  house  was  as- 
signed him  within  his  master's  grounds,  and  he  had  the  privilege  of  taking 
in  apprentices  for  a  year  at  15/.  premium,  and  had  five  under- gardeners 
to  assist  him,  and  after  serving  for  several  years  he  received  a  month's 
warning,  which  expired  in  the  middle  of  the  current  year,  whereupon  the 


(A)  Lord  Ellenborough,  C.  J.,  15  East,  454. 
PhUlips  v.  Jones,  1  Ad.  &  E.  833. 

(t)  Danes  v.  Davit*,  9  C.  &  P.  87.  Gregory 
Stoke  r.  Pitminster,  Botts.  P.  L.  C,  206,  case  269. 
Rex  v.  Sow,  1  B.  &  Aid.  181.  Rex  v.  St.  Mary, 
Guildford,  2  Bott.  209,  c.  273 ;  Cald.  521.  Rex 
v.  Stokesley,  6T.R.  757. 

(k)  Rex  v.  WeyhUl,  Burr.  491 ;  1  W.  Bl.  206, 
S.  c. ;  2  Bott.  207,  case  271.  As  to  charitable 
and  gratuitous  employments,   see  7  Bast,  373. 


Rex  t.  Sow,  1  B.  &  Aid.  178.  Sands  v.  Leak, 
2  Roll  rep.  268.  A  If  red  t.  Marquis  Filtjatnes,  8 
Bsp.  3. 

(0  Littledale  &  Patteson,  Js..  5  B.  &  Ad.  908. 
909;  3N.&M.  180,  181;  2  N.  &  P.  142, 148; 
Lord  Denman,  5  Jar.  870.  Robinson  y.  Hind- 
man,  3  Bsp.  235.  Archard  v.  Jlornor,  3  C.  &P. 
351. 

(m)  Johnson  t.  Bienkensop,  5  Jur.  870 ;  post, 
ch.  10,  s.  1. 
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gardener  claimed  an  entire  year's  wages,  it  was  held  that  he  was  a  menial 
servant,  and,  as  such,  only  entitled  by  custom  to  "  a  month's  warning,  or 
a  month's  wages."  (n)  When  a  power  of  defeasance  is  vested  in  the 
parties  either  by  custom  or  special  agreement,  or  the  contract  is  made 
defeasible  upon  the  happening  of  a  given  event,  the  hiring  is  nevertheless 
a  yearly  hiring,  (o)  so  that  if  the  power  of  defeasance  is  not  exercised, 
and  the  contract  is  permitted  to  run  on,  and  the  service  to  continue  for  a 
year,  there  is  a  year's  hiring  and  service,  which  will  gain  a  settlement 
under  the  poor  laws.(/>)  "  It  is  a  yearly  hiring  notwithstanding  the  power 
of  determining  it,  if  that  power  is  not  exercised  before  the  expiration  of 
the  year.  The  contingency  not  having  happened  and  the  contract  not 
having  been  defeated  during  the  year  it  enures  after  the  year's  service  as 
a  yearly  hiring."(y) 

Indefeasible  yearly  hiring*. — When  the  employment  of  a  servant  is  of  a 
permanent  nature,  and  annual  wages  are  reserved,  the  hiring  is  in  all  cases 
a  yearly  hiring  ;(r)  and  when  the  servant  is  not  a  household  or  domestic 
servant,  the  hiring  cannot  be  put  an  end  to  by  either  party  without  the 
consent  of  the  other,  before  the  termination  of  the  current  year.  A  hir- 
ing of  a  servant  in  husbandry,  for  example,  is  an  indefeasible  yearly 
hiring, (s)  analogous  to  a  yearly  tenancy.  At  the  end  of  each  year  a  new 
contract  arises  to  serve  for  the  year  commencing,  which  will  continue  as 
long  as  the  parties  may  please,  and  can  only  be  terminated  at  the  end  of 
the  current  year,(/)  unless  the  servant  is  guilty  of  misconduct  A  general 
hiring  of  a  clerk,  foreman,  journeyman,  or  traveller,  at  annual  wages, 
"  with  board  in  the  house,"  is  also  a  yearly  hiring,  which  can  only  be  put 
an  end  to  by  consent,  or  at  the  expiration  of  the  current  year;(w)  and  so 
also  is  a  general  hiring  of  postillions  and  ostlers,  upon  the  terms  that  they 
are  to  receive  board  and  lodging  in  the  house,  and  the  vails  or  perquisites 
of  the  stables  in  lieu  of  wages  \{x)  also  a  general  hiring  of  a  warehouse- 
man, "the  employer  engaging  to  pay  12/.  10*.  per  month  for  the  first  year, 
and  advance  10/.  per  annum  until  the  salary  should  be  180/.  ;"(y)  also  a 
general  hiring  of  editors,  sub-editors,  reporters,  and  other  persons  regularly 


(*)  Nowlan  r.  Ablett,  2  C.  M.  &  R.  57. 

(o)  Rex  v.  Atherton,  Burr.  203,  No.  71.  Rex 
t.  Birdbrooke,  4  T.  R.  246.  Bayley,  J.,  1  B.  & 
Ad.  341.  Rex  t.  Farleigh  Wallop,  1  B.  &  Ad. 
840,  842.   Rex  v.  New  Windsor,  Burr.  22,  No.  7. 

(p)  Lord  Kenyon,  4  T.  R.  246;  6  ib.  207, 208. 
Rexv.Gt.  Yarmouth*  5  M.  &  S.  114.  Rex  v. 
Norlhwold,  2  D.  &  R.  792.     Ante,  659. 

(q)  Rex  v.  Sandhurst,  7  B.  fit  C.  562;  1  M.  fit 
R.  101,  s.  c.  Rex  v.  Byker>  8  D.  &  R.  8?6;  2B. 
&  C.  1 )  9,  8.  c.  per  Bayley,  J.  Rex  v.  Lidney, 
Burr.  8.  c.  1. 

(r)  3  T.  R.  76;  5  T.  R.  506.  As  to  exceptive 
hiring*,  see  Reg,  v.  Holbeck,  4  Q.  B.  590;  ib. 
597. 

(s)  Rex  v.  Lyth,  6  T.  &  R.  827.     Abbott,  C. 


J.,6D.&R.  101:4  B.&a  86.  Rexv.ElsUd, 
2  B.  Mott.  231,  pi.  298. 

(0  Bell r. Ckaytor,  1G.&K.  162.  Beestonr. 
Collyer,  12  Moore,  552;  2  C.  &  P.  208,  s.  c.  Wil- 
liams v.  Byrne,  2  N.  6t  P.  139.  Dunn  r.  Mur- 
ray, 9  B.  &  C.  780. 

(«)  8  Burr.  828;  12  Moore,  552.  Turner  r. 
Robinson,  5  B.  &  Ad.  789;  2  N.  &  H.  829,s.c; 
6  C.  &  P.  15,  s.  a  Atkin  v.  Acton,  4C&P. 
208. 

(x)  8  Burr.  759,  0.  286 ;  2  Bott  294 ;  Burr. 
823,  No.  257 ;  2  Bott.  299,  c.  296 ;  laid.  443 ; 
2  Bott.  230,  pi.  297.  Rex  \.  St.  Martins,  Leiees- 
ter,  8  B.  &  C.  674. 

(y)  FawceU  v.  Cash,  5  B.  fit  Ad.  908;  8  N1& 
M.  180,  s.  c. 
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employed  upon  old  standing  and  permanently  established  newspapers  and 
periodicals.  (2) 

Reservations  of  quarterly,  monthly,  or  weekly  wages  are  not  incon- 
sistent with  a  yearly  hiring.  "  Whether  the  wages  be  to  be  paid  by  the 
week  or  the  year  cannot  make  any  alteration  in  the  duration  of  the  service 
if  the  contract  were  for  a  year;" (a)  but  if  there  has  been  no  continued 
service  for  a  lengthened  period,  and  there  is  nothing  in  the  nature  of  the 
employment,  and  no  particular  custom  or  usage  leading  necessarily  to 
the  conclusion  that  the  hiring  was  for  a  year,  the  payment  of  weekly  or 
monthly  wages  raises  a  presumption  in  favour  of  a  weekly  or  monthly 
hiring.  (J) 

Hiring  by  the  month. — A  journeyman  miller  was  hired  "at  8s.  a  month 
wages,  with  liberty  to  depart  at  a  month's  wages  or  a  month's  warning," 
and  the  hiring  was  held  to  be  a  hiring  by  the  month,  (c)  But  when  the 
wages  are  reserved  weekly  with  a  proviso  for  a  month's  warning,  the  pre- 
sumption is  in  favour  of  a  conditional  and  defeasible  yearly  hiring. 

Hiring  by  the  week. — If  there  be  any  thing  in  the  contract  to  show 
that  the  hiring  was  intended  to  be  for  a  year,  then  a  reservation  of  weekly 
wages  will  not  control  that  hiring.  But  if  the  payment  of  weekly  wages 
be  the  only  circumstance  from  which  the  duration  of  the  contract  is  to  be 
collected,  it  must  be  taken  to  be  only  a  weekly  hiring."  (d)  The  following 
hirings  have  been  held  to  be  hirings  for  a  week,  and  so  on  from  week  to 
week.  A  hiring  of  a  maid  servant  at  Is.  4d.  a  week,  and  board  and  lodg- 
ing for  as  long  time  as  they  wanted  a  servant."(e)  A  hiring  of  an  assist- 
ant plumber  and  glazier  at  6s.  a  week  wages,  board,  lodging,  and  wash- 
ing, summer  and  winter."  (/)  A  hiring  of  a  gardener  at  6s.  a  week  for 
the  winter  and  9*.  a  week  for  the  summer  -"(g)  and  a  hiring  of  a  hostler 
at  2s.  a  week  in  the  summer,  and  Is.  6d.  a  week  in  the  winter.  "  The 
mere  arrangement,"  observes  Bayley,  J.,  "  that  the  wages  shall  be  at  one 
rate  in  the  summer  and  at  another  in  the  winter  does  not  show  that  the 
parties  contemplated  a  service  to  endure  through  the  summer  and  winter, 
and  therefore  that  they  intended  a  hiring  for  a  year ;  but  shows  only  that 
they  intended  that  if  the  servant,  being  hired  at  weekly  wages,  should  re- 
main till  the  summer,  he  should  then  have  so  much  per  week.  The  true 
meaning  of  such  an  arrangement  is  merely  this  :  that  the  servant's  wages 


(*)  Hokrqft  v.  Barber,  1  Gar.  Ac  Kirw.  4.  Bax- 
ter y.  Nurse,  ib.  10. 

(a)  Kenyon,  C.  J.,  4  T.  R.  246.  Beeston  v. 
Collyer,  12  Moore,  552.  Rex  v.  Holes,  5  T.  R. 
668.  CaUo  r.  Brouncler,  4  C.  &  P.  518.  Rtx 
t.  Sealon,  Cald.  440. 

(b)  Rex  v.  Puctlechurch,  5  East,  884.  Bayley 
v.  Rimmell,  1  M.  &  W.  507.  Baxter  y.  Nurse,  7 
8c.  N.  R.  801 ;  6  M. &  Gr.  935,  s.  c. 

(c)  Rex  y.  Clare,  Burr.  819,  No.  255 ;  2  Bott. 


229,  pL  295. 

(d)  EUenborough,  C.  J.,  8  M.  S.  245;  Burr. 
280,  No.  98 ;  5  East,  384 ;  2  East,  425  ;  12  East, 
352.  Ashurst,  J.t  2  T.  R.  455,  622 ;  Buller,  J  ,5 
ib.  208.  Baxter  v.  Nurse,  7  Sc.  N.  R.  801 ;  6  H. 
&  Gr.  935,  s.  c 

(e)  Rex  y.  EUtaek,  2  Bott.  231,  pi.  298. 

if)  Rex  y.  Dedham,  Burr.  653,  2  Bott  227,  pi. 
293. 
(j)  Rex  v.  Warminster*  9D.&B.  70. 
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as  a  weekly  servant  are  to  be  regulated  by  the  seasons."  (A)  A  hiring  of 
a  servant  in  husbandry  "  at  49.  weekly  wages,  board,  washing,  and  lodg- 
ing, except  in  the  harvest  month,  when  the  wages  are  to  be  increased  to 
10s.  6d.  a  week,  and  then  again  reduced  to  4s.,"  and  a  hiring  of  a  servant 
at "  8s.  per  week,  and  two  guineas  for  the  harvest,  to  do  anything  the 
gardener  should  set  him  about,"  were  also  respectively  held  to  be  weekly 
hirings,  although,  as  it  was  contended  in  the  last  case,  the  agreement  for 
a  gross  sum  to  be  paid  for  the  harvest,  imported  an  agreement  for  service 
for  a  consolidated  period  inconsistent  with  a  mere  weekly  hiring,  (t)  But 
if  terms  are  introduced  inconsistent  with  the  notion  of  a  weekly  hiring, 
the  reservation  of  weekly  wages  will  be  regarded  merely  as  a  mode  of 
payment  and  not  as  an  indication  of  the  duration  of  the  contract.  Thus 
the  presumption  of  a  weekly  hiring  resulting  from  a  reservation  of  weekly 
wages  is  rebutted  by  a  stipulation  for  a  fortnight  or  a  month's  notice  to 
quit.  (A:) 

Service  at  will. — A  boy  was  employed  to  work  "  for  meat,  drink,  and 
clothes,  as  long  as  he  had  a  mind  to  stop,"  and  served  for  two  years  upon 
these  terms,  and  the  service  was  held  to  be  a  mere  service  at  will.(/)  So 
where  an  assistant  workman  was  "  to  come  and  go  as  he  liked,"  and  an 
ostler  and  his  master  were  "to  be  at  liberty  to  separate  when  they  pleased,* 
the  service  was  held  to  be  a  service  at  wilL(wi)  In  these  cases  there  is  in 
truth  no  contract  of  hiring  at  all.(n)  The  transaction  amounts  merely  to 
an  authority  to  serve  upon  certain  terms.  If  the  work  is  actually  per- 
formed and  accepted,  the  law  raises  an  implied  promise  of  remuneration 
from  the  employer  to  the  workman,  but  the  former  is  not  bound  to  provide 
the  work,  nor  is  the  latter  bound  to  execute  it. 

Rights  and  liabilities  of  the  master  and  servant. — It  is  the  first 
duty  of  the  master  after  the  contract  of  hiring  and  service  has  been  en- 
tered into,  to  take  the  servant  into  his  employ  and  enable  him  to  earn  the 
hire  or  reward  agreed  to  be  paid,  and  if  he  neglects  so  to  do  he  renders 
himself  liable  forthwith  to  an  action  for  a  breach  of  contract.  The  master 
is  not  responsible  for  personal  injuries  sustained  by  the  servant  in  the 
execution  of  the  master's  commands,  if  the  master  has  done  no  act  calcu- 
lated to  conceal  the  danger  of  injury  and  lull  to  sleep  the  vigilance  and 
prudence  of  the  servant.  "  The  master  is  no  doubt  bound  to  provide  for 
the  safety  of  his  servant  in  the  course  of  his  employment  to  the  best  of  his 
judgment,  information,  and  belief;  but  the  law  does  not  imply,  from  the 

(A)  Rex  v.  Rohenden,  1  M.  &  R.  691 .  (0  R.  v.  ChritCt  Part*,  York,  3  B.  &  C.  430; 

(i)  R.  v.  DodderhiU,  3M.&8.  248.    R.  v.  5  D.  &  R.  314. 

Lambeth,  4  ib.  315.  (m)  R.  t.  Ot.  Bovdm,  7  B.  &  C.  249;  1  V* 

(*)  R.  v.  Uampreston,  5  T.  R.  208.    R.  v.  St.  &  R.  13,  Mag.  Cat.  42.     .ft.  v.  JSittad,  2  Bolt 

Andrew*  Pershore,  8  B.  &  C.  679.     R.  v.  Bird-  281,  c.  298. 

brooke,  4  T.  R.  246.    R.  v.  Qt.  Yarmouth,  5  M.  (»)  R.  v.  St.  Matthew*,  Jpnrich,  8  T.  B.  449. 
Ac  S.  117. 
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mere  relation  of  master  and  servant,  an  obligation  on  the  part  of  the 
master  to  take  more  care  of  the  servant  than  he  may  reasonably  be  ex- 
pected to  take  of  himself."  (o)  Neither  is  the  master  liable  for  surgical 
attendance  and  medicine  rendered  to  a  servant  who  has  been  injured  in 
the  execution  of  the  master's  service,(j?)  unless  the  surgeon  has  been  called 
in  by  the  master's  orders,  (q) 

Every  servant,  on  the  other  hand,  impliedly  undertakes  to  obey  the 
just  and  reasonable  commands  of  the  master,  (r)  and  to  be  careful,  dili- 
gent, and  industrious  in  the  performance  of  the  work  intrusted  to  him  to 
execute.  He  is  not  bound  to  fulfil  the  unjust  and  unreasonable  commands 
of  a  hard  task-master,  nor  to  perform  work  and  services  not  fairly  coming 
within  the  scope  of  his  employment.  "  He  is  not  bound  to  risk  his  safety 
in  the  service  of  his  master,  and  may,  if  he  thinks  fit,  decline  any  service 
in  which  he  reasonably  apprehends  injury  to  himself."  (s)  A  servant  who 
undertakes  an  office  of  skill  impliedly  represents  himself  to  be  possessed 
of  the  skill  requisite  for  the  due  discharge  of  the  functions  of  the  office, 
and  if  he  does  not  possess  that  skill,  or  if  possessing  it  he  fails  to  exercise 
it,  he  is  responsible  for  a  breach  of  contract  and  of  the  implied  duties  of 
his  situation.  Thus,  if  a  gardener  prunes  and  trains  his  master's  fig-trees 
and  vines  so  unskilfully  as  to  injure  or  destroy  the  trees,  he  is  liable  to  an 
action  for  the  damage  or  loss  he  has  occasioned.  So  if  a  coachman  injures 
or  destroys  his  master's  carriage  or  horses  by  gross  ignorance  and  want  of 
skill  in  driving,  he  is  liable  for  such  injuries.  A  servant,  whilst  engaged 
in  the  service  of  a  tradesman,  impliedly  promises  to  serve  faithfully,  and 
do  no  act  knowingly  and  wilfully  which  may  injure  his  trade  or  undermine 
his  business.  He  must  not  attempt  to  draw  away  his  master's  customers ; 
but  there  is  no  law  which  prevents  him  from  soliciting  prospective  custom 
from  them  at  some  future  period  when  he  hopes  to  be  able  to  set  up  in 
business  for  himself,  (t) 

Dismissal  for  misconduct. — If  a  servant  wilfully  disobeys  or  habitually 
neglects  the  just  and  reasonable  orders  of  the  master ;  if  he  absents  him- 
self repeatedly  from  the  service,  or  refuses  to  perform  his  work,  or  to 
submit  to  the  domestic  regulations  of  the  house,  or  is  guilty  of  gross 
moral  misconduct,  the  contract  may  be  dissolved  by  the  master,  and  the 
servant  dismissed.  The  following  instances  of  misconduct  and  disobedi- 
ence have  been  held  to  warrant  a  dismissal  of  the  servant  and  a  dissolu- 
tion of  the  contract  by  the  master : — Being  frequently  absent  and  sleeping 


(o)  Priestly  v.  Fowler,  3  M.  &  W.  5.    Quar-  ▼.  Bunce,  4  M.  fit  8.  275;  ante,  pp.  45,  46. 

man  t.  Burnett,  6  ib.  499.  (r)  Rex  v.  SL  John,  Devises,  9  B.  &  C.  900, 

{p)  Newby  ▼.  Wiltshire,  2  Esp.  739.    WennaU  901 ;  4  M.  &  R.  680. 

t.  Adney,  3  B.  &  P.  247,  overruling  Scarman  t.  (#)  Per  Cur.,  Priestly  t.  Fowler,  8   M.  & 

Castdl,  1  Bsp.  270.  W.  6. 

(q)  Cooper  r.  Phillips,  I  C.  &  P.  581.    Lamb  (t)  Nichol  ▼.  Martin,  2  Esp.  734. 
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out  without  leave ;  (u)  pregnancy ;  {x)  assaulting  a  fellow  maid-servant 
with  intent  to  ravish  her  ;(y)  refusing  to  work  during  the  customary  hours 
of  labour;  (2')  refusing  to  conform  to  the  hour  of  dinner,  (a)  trespassing 
unlawfully  in  game  preserves; (6)    enticing   away   of  the   master's  ser- 
vants ;  (c)  becoming  the  father  of  a  bastard ;  (d)  seducing  the  master's 
maid-servant;  repeatedly  coming  home  intoxicated  ;(e)  making  fraudu- 
lent entries  in  account-books ;  (/)    absence  from  the  master's  dwelling- 
house  for  a  night  to  visit  a  sick  mother  against  the  will  of  the  master,  and 
after  leave  of  absence  had  been  asked  for  and  refused;^)  the  setting  up 
of  a  claim,  inconsistent  with  the  relation  of  master  and  servant,  such  as  a 
claim  to  be  a  partner, (A)  or  the  assertion  of  rights  and  privileges  not 
warranted  by  the  contract  or  the  nature  of  the  service,  and  injurious  to  the 
interests  of  the  master. («)     And  it  is  apprehended  that  the  entertaining  of 
guests  at  the  master's  expense,  without  his  knowledge  and  without  any 
express  or  implied  permission  so  to  do,  would  be  a  good  ground  of  dismis- 
sal. (A)    The  following  instances  of  misconduct  and  disobedience  of  orders, 
on  the  other  hand,  have  been  held  not  to  constitute  a  sufficient  ground  of 
dismissal  and  dissolution  of  the  contract  of  hiring  and  service   without 
notice.     Temporary  absence  without  leave,  producing  no  serious  incon- 
venience to  the  employer ;(/)  occasional  insolence  of  manners  and  sulki- 
ness ;  and  occasional  disobedience  in  matters  of  trifling  moment,  such  as 
neglecting  to  come  on  one  or  two  occasions  when  the  bell  rang ;  stopping 
at  one  hotel  when  ordered  to  stop  at  another  ;(w)  temporary  absence  on 
customary  holidays,  (n)  or  for  the  purpose  of  having  a  severe  hurt  at- 
tended to,  (o)  or  for  the  purpose  of  procuring  another  situation,  such 
absence  being  warranted  by  custom. (p) 

Discharge  by  order  of  justices. — Servants  in  husbandry,  labourers, 
miners,  artificers,  handicraftsmen,  and  workmen  in  various  branches  of 
trade  and  manufactures  are  liable  to  be  summoned  by  their  masters  before 
justices  for  absenting  themselves  without  lawful  excuse,^)  and  refusing 
to  work  and  fulfil  their  contracts,  and  may,  on  conviction,  be  discharged 


(u)  Robinson  v.  Hindman,  3  Esp.  235.  As  to 
customs  to  take  holidays,  see  ante,  165 ;  and  as  to 
pleading  misconduct,  see  Burg  est  v.  Beaumont,  7 
M.  &  Gr.  962. 

(x)  Rex  v.  Brampton,  Cald.  14,  16, 17. 

(y)  Aihin  v.  Acton,  4  C.  &  P.  208. 

(z)  LUUy  v.  Elvin,  17  Law  J.,  Q.  B.  132;  12 
Jur.  6*23,  s.  c. 

(a)  Spain  v.  Arnott,  2  Stark.  256. 

(b)  Bead  v.  Dunsmore,  9  C.  &  P.  588. 

(c)  Turner  v.  Robinson,  6  C.  5c  P.  15  ;  5  B. 
&  Ad.  789 ;  2  N.  &  M.  829,  s.c. 

(d)  Rex  t.  Welford,  Cald.  57. 

(«)  Wise  v.  Wilson,  1  C.  &  K.  602. 
(/)  Baillie  v.  Kelt,  6  Sc.  379;  4  Bing.  N.  C. 
638,  s.  c. 


(g)  Turner  v.  Mason,  14  H.   &  W.  112;  14 
Law  J.,  (Bxch.,)  811. 

(h)  Amor  v.  Fearon,  1  P.  &  D.  398, 
ft)  Lacy  v.  Osbaldiston,  8  C.  &  P.  80. 
*)  But  see  Smith  v.  Kmgsford,  3  Sc  279. 

,0  Fillieul  t.  Armstrong,  7  Ad.  &  E.  557:  2 
N.  &  P.  406,  s.  c 

(m)  Callo  t.  Brouncker.  4  C.  &  P.  518.    Cu- 
sons  v.  Skinner,  11  M.  &  W.  161. 

(n)  Reg.  v.  Stoke,  5  Q.  B.t  803. 

(o)  Rex  v.  Sharrington,  2  Bott   P.  L.   525. 
Chandler  v.  Grieves,  2  H.  Bl.  606,  n. 

(p)  Rex  t.  Islip,  1  Str.  423.   Rex  r.  Poletworth, 
2  B.  &  Aid.  488. 

(?)  Re  Turner,  15  Law  J.,  M.  C.  140. 
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and  committed  to  jail,  and  such  discharge  will  be  an  answer  to  an  action 
brought  for  the  recovery  of  the  current  year's  wages,  (r) 

Warning  and  notice  to  leave. — In  the  case  of  a  yearly  hiring,  not 
made  defeasible  by  custom  or  by  the  agreement  of  the  parties,  reasonable 
notice  must  be  given  on  either  side  of  the  intention  of  determining  the 
contract,  which  notice  must  expire  with  the  current  year  of  hiring,  as  in 
the  case  of  a  tenancy  from  year  to  year  (ante,  pp.  445—457) ;  but  the  same 
length  of  notice  is  not  required  in  the  case  of  a  yearly  hiring  of  a  servant 
as  is  required  in  the  case  of  a  yearly  hiring  of  land.  A  quarter's  notice, 
given  a  quarter  of  a  year  before  the  expiration  of  the  current  year  of  hiring, 
would  in  all  cases  be  amply  sufficient,  and  a  month's  notice  is  often  all 
that  is  required  by  custom  and  usage  to  determine  the  contract  and  entitle 
the  servant  to  leave. 

Payment  of  wages. — If  the  contract  of  hiring  and  service  leaves  the 
amount  of  salary  to  be  fixed  by  a  third  party,  an  application  by  the  clerk 
or  servant  to  such  third  party  to  fix  the  salary,  is  a  condition  precedent  to 
the  liability  of  the  employer.  (*)  If  a  household  servant,  hired  for  a  year 
or  any  aliquot  portion  of  a  year,  is  hurt  or  disabled,  or  falls  sick  whilst 
doing  his  master's  business,  the  master  is  not  entitled  to  make  any  deduc- 
tion from  the  agreed  wages  for  the  time  that  the  servant  was  incapacitated 
for  the  performance  of  his  ordinary  work.(tf)  And  if  after  having  taken 
the  servant  into  his  service,  he  improperly  dismisses  him,  or  prevents  him 
by  a  continued  system  of  persecution  from  continuing  in  the  service,  he  is 
bound  to  make  compensation  to  the  servant  for  all  the  damages  sustained 
by  the  latter,  (u)  The  wages  which  accrued  due  during  the  period  of 
actual  service,  and  which  remained  unpaid  at  the  time  of  the  dismissal, 
may  of  course  be  recovered  under  the  common  count  in  indebitatus 
assumpsit ;  but  the  wages  which  the  servant  ought  to  have  been  permitted 
to  earn,  and  which  he  was  prevented  from  earning  by  reason  of  the  wrong- 
ful dismissal  can  only  be  recovered  by  a  special  action  upon  the  con- 
tract.^) In  certain  cases,  however,  where  the  servant  has  tendered  his 
services,  and  has  been  ready  and  willing  to  do  his  work,  but  has  been 
wrongfully  prevented,  such  tender  of  service,  and  readiness  and  willing- 
ness to  serve,  have  been  considered  tantamount  to  actual  service,  and  he 
has  been  allowed,  after  the  term  of  service  has  expired,  to  recover  as  for 


(r)  13  Geo.  2,  c.  8,  8.  8  ;  20  Geo.  2,  c.  19,  s. 
1  ;  6  Geo.  8,  c.  25,  e.  4  ;  4  Geo.  4,  c.  34 ;  Burn's 
Justice,  (Servants,)  880,  881.  IAlUy  v.  El- 
vrin,  17  Law  J-,  Q.  B. ;  12  Jur.  623.  s.  c. 

(s)  Owen  v.  Bowen,  4  C.  &  P.  93. 

(0  Rex  v.  WinUrsett,  Cold.  300.  Rue  v.  Sud- 
brooke,  1  Smith,  69.  Chand'er  v.  Grieves,  2  H. 
Bl.  606,  n. 

(u)  So,  by  the  French  In  v.-,  Si  e'est  par  le  fait 
da  maitre  qui  est  le  conducteur  de  ccs  services, 


qu'il  ne  les  lui  rend  pas,  le  maitre  doit  payer  an 
serviteur  l'annee  entiere  de  ces  services;  et  il 
peat  meme  etre  condamn6  aux  dommages  et  in- 
terets  da  domestiqae.  Pothier,  Loaage,  No.  173. 
174. 

(x)  Smith  v.  Hayward,  7  Ad.  &  E.  544  ;  2  N. 
&  P.  432,  s.  c.  Femngs  v.  Tindal,  17  Law,  J., 
Ezch.  19.  Broxham  v.  Wcujttaffe,  5  Jar.  Exch. 
845.     Wilkinson  v .  Cation,  1 5  Law  J,,  Q.  B.  239. 
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work  actually  done,(y)  upon  the  principle  stated  in  the  Roman  law,  and 
frequently  relied  upon  by  continental  jurists,  that  whenever  it  has  been 
agreed  that  one  man  shall  do  a  certain  act,  and  that  another  shall  pay  a 
sum  of  money  for  the  doing  of  it,  and  he  who  is  to  do  the  act  is  ready  and 
offers  to  fulfil  his  engagement,  but  is  prevented  by  the  other,  he  has  done 
that  which  is  equivalent  to  performance,  and  acquires  a  complete  right  to 
the  money,  (z)  Whenever  he  sues  for  wages,  relying  on  the  doctrine  of 
constructive  service,  he  must  not  commence  his  action  until  after  the 
expiration  of  the  term  of  service ;  (a)  whereas,  if  he  proceeds  upon 
the  special  contract,  he  may  bring  his  action  immediately  after  the  dis- 
missal, (b) 

When  the  contract  is  for  a  year's  service  at  wages,  payable  yearly,  the 
contract  is  entire  and  indivisible,  and  the  servant  or  workman  cannot 
recover  from  the  employer  wages  pro  rata,  (c)  unless  the  contract  has 
been  rescinded  or  abandoned,  or  has  been  put  an  end  to  by  the  exercise 
of  a  power  of  defeasance  vested  in  the  parties  ;(d)  so  that  if  the  servant 
dies  in  the  middle  of  the  year,  his  personal  representatives  will  not  be 
entitled  to  recover  a  proportionate  part  of  the  salary  in  respect  of  the  time 
he  actually  served  \{e)  and  if  he  is  himself  guilty  of  such  misconduct  as 
entitles  the  master  to  dissolve  the  contract  and  dismiss  him  from  his  ser- 
vice, he  will  lose  all  right  to  wages  in  respect  of  the  portion  of  the  year  he 
has  actually  served.  (/)  But  if  the  contract  is  put  an  end  to  by  virtue  of 
a  power  of  defeasance  vested  in  either  of  the  parties  by  custom  or  by 
agreement,  or  if  the  contract  has  been  abandoned  by  mutual  consent,  the 
wages  are  apportionable,  and  the  servant  must  be  paid  pro  ratd  up  to  the 
time  of  his  departure,  (^r)  The  bankruptcy  of  the  master  does  not  operate 
ipso  facto  as  a  dissolution  of  a  contract  of  hiring  and  service,  and  a  certi- 
ficate under  a  commission  of  bankruptcy  discharges  the  master  only  from 
such  wages  as  were  provable  under  the  commission.  (A) 

If  the  amount  of  wages  to  be  paid  has  not  been  settled  and  agreed  upon 


(y)  Qandell  r.  Pontigny,  4  Campb.  875. 
Collins  v.  Price,  2  M.  &  P.  239 ;  5  Bin*  14,  s. 
c  Smith  v.  Kinosford,  3  Be.  279.  But  these 
cases  have  been  shaken  by  Fewings  v.  Titdal,  1 
Ezch.  295 ;  post,  p.  498. 

(z)  1  Dig.  Lib.  50,  tit.  17, 1. 161 ;  DomaU  lib. 
1,  tit.  1,  s.  4.  xviii. ;  Pothier,  Obligations,  No. 
212.  Holt,  C.  J.,  Lancashire  v.  KiUinmoorth^  1 
Lord  Raym.  687.  Smith  v.  Wilson,  8  Bast,  443 ; 
post,  ch.  19,  s.  2,  Confltructire  accomplishment  of 

CONDITIONS. 

(a)  Smith  t.  Hayward,  7  Ad.  &  E.  544. 

(b)  Pagani  v.  Gandolfr  2  0.  &  P.  870. 

(c)  Car  riens  est  due  tanque  le  fin  de  Tan,  quod 
nota,  et  le  contract  est  entier,  et  ne  poet  ester 
sever.  Bro.  Abr.  fol.  57,  (Laborer,)  pi.  48  ;  ib. 
fol.  170,  pi.  31 ;  Yin.  Abr.  (Apportionment)  8 
&9. 

(d)  Ellenborough,  0.  J.,  Spain  v.  Arnott,  2 


Stark.  N.  P.  G.  256.  Huttman  v.  Boulnois,  2  C. 
&  P.  512.  Atkin  t.  Acton,  4  C.  &  P.  208. 
Oiraud  v.  Richmond,  15  Law  J.,  C.  P.  180; 
Bro.  Abr.  (Apportionment)  26,  pi.  13. 

(«)  Countess  of  Plymouth  r.  Tkrogwiorto%,Bdk* 
65 :  8  Mod.  153,  s.  c ;  6  T.  &.  326. 

(/)  Turner  v.  Robinson,  5  B.  &  Ad.  789;  2 
N.  &  M.  829,  s.  c.  Midgway  v.  Hung.  M.  &, 
8  Ad.  &  B.  171 ;  4  N.  &  M.  797,  s.  c. ;  IMUyr. 
Blwin,  17  Law  J.,  Q.  B.  185;  Pothier,  Lonige» 
No.  174. 

{$)  Lamburn  r.  Cruden,  2  8c.  N.  B.  534;  2 
M.  &  Gr.  252.  Bayleyr.  Mmmea,  1  M.  &  W. 
506.    Phillips  t.  Jonm,  1  Ad.  &  B.  883. 

(h)  ThomasY.WiUiams,  1  Ad.  A  B.  685 ;  snd 
see  5  &  6  Vict,  c.  122,  ss.  28,  29,  as  to  the  pay- 
ment of  clerks'  and  servants^  wages  in  cases  of 
bankruptcy. 
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by  the  contract,  there  is  an  implied  promise  on  the  part  of  the  employer 
to  pay  wages  according  to  the  customary  and  reasonable  rate  of  remune- 
ration. Against  the  claim  for  wages,  the  master  cannot  set  off  the  value 
of  goods  lost  or  broken  by  the  gross  negligence  of  the  servant,  unless 
there  is  an  express  agreement  to  that  effect.  But  the  master  must  bring 
his  cross  action  against  the  servant  for  compensation  for  the  damage  he 
has  sustained,  (i)  Neither  can  the  master  deduct  from  wages  money  paid 
by  him  to  e.Tect  the  servant's  cure  from  a  dangerous  illness,  (k)  The 
wages  in  cert.iin  trades,  moreover,  cannot  in  general  be  lawfully  paid 
otherwise  than  in  the  current  coin  of  the  realm.  (Ante,  pp.  112,  113.) 

Presumption  of  payment. — "  If  a  servant  has  left  a  considerable  time 
without  claiming  wages,  the  presumption  is  that  all  the  wages  have  been 
paid.w(/)  And  if  it  is  usual,  in  the  case  of  particular  classes  of  servants 
and  workmen,  to  pay  the  wages  weekly  or  monthly,  and  many  weeks  or 
months  have  elapsed  without  any  claim  or  demand  on  the  part  of  the 
servant,  there  may  be  a  prima  facie  presumption  of  payment,  (m)  But 
the  master  cannot  be  perfectly  secure  from  liability,  and  may  in  many 
cases  be  made  to  pay  twice  over  if  he  neglects  to  take  a  written  receipt  or 
to  secure  some  evidence  of  the  payment. 

Jurisdiction  of  justices.— By  20  Geo.  II.,  c.  19,  31  Geo.  II.,  c.  11,  and 
4  Geo.  IV.  c.  34,  disputes  between  servants  in  husbandry,  artificers,  handi- 
craftsmen, miners,  colliers,  pitmen,  glassmen,  potters,  and  workers  in 
divers  branches  of  manufactures,  (n)  and  their  masters,  respecting  the 
non-payment  of  wages,  are  to  be  heard  or  determined  by  one  or  more 
justice  or  justices  of  the  peace,  who  may  examine  the  complainant  upon 
oath,  and  make  an  order  for  the  payment  of  such  wages  as  shall  appear 
to  be  due,  provided  the  sum  do  not  exceed  10/.  in  the  case  of  a  servant, 
nor  51.  in  the  case  of  any  artificer,  handicraftsmen,  miner,  &c,  as  therein 
mentioned,  and  on  non-payment  by  the  master  of  any  suin  so  ordered  to 
be  paid  for  twenty-one  days,  the  amount  may  be  levied  by  distress  on  his 
goods  and  chattels.(o)  These  acts  extend  only  to  masters  and  servants, 
and  not  to  contracts  for  the  doing  of  taskwork,  (p) 

Payment  of  the  month's  wages  for  dismissal  without  notice  in  the  case 
of  defeasible  yearly  hirings. — When  a  defeasible  yearly  hiring  has  been 
dissolved  by  the  dismissal  of  the  servant  without  notice,  the  month's  wages 
payable  by  custom  (ante9  p.  492)  cannot  be  recovered  in  an  action  in  indebi- 
tatus assumpsit,  as  the  wages  of,  or  remuneration  for,  services  construc- 
tively rendered  to  the  employer.  The  amount  is  not,  in  contemplation  of 
law,  wages  for  services,  but  a  sum  to  be  paid  as  a  compensation  to  the 

(i)  Le  Loir  v.  Bristol  4  Campb.  1 34.  servants  are  not  within  these  statutes,  Kiiehen.  x. 

(k)  SeiUn  v.  Norman,  4  C.  &  P.  80.  Shaw,  6  Ad.  &  E.  729  ;  1  N.  &  P.  791,  s.  c. 

(I)  4  C.&  P.  81.  Evans  v.  Birch,  3  Campb.  10.  (o)  Burn's  Justice,  (8krvants,)  s.  2. 

(«)  Abbott,  0.  J.,  4  C.  &  P.  81,  n.  (/>)  Lancaster  v.  Qreaves,  9  6.   &  C.  628  ;  7 

(»)  8  Kast,  113 ;  7  B.  &  C.  539.    Domestic  Dowl.  702;  1  M.  &  S.  624. 

K    K 


498  CONTRACTS  OF  APPRENTICESHIP.  [CHAP.  IX. 

servant  for  being  turned  away  without  notice,  and  to  recover  this  compen- 
sation he  must  sue  specially  upon  the  contract,  (q)  If  he  declares  there- 
on for  the  damages  resulting  from  the  dismissal  the  month's  wages  will  be 
deemed  to  be  the  stipulated  and  agreed  damages,  and  he  cannot,  in  addi- 
tion thereto,  recover  wages  pro  ratd  for  services  actually  rendered  up  to 
the  time  of  the  dismissal,  unless  he  has  inserted  in  his  declaration  the 
common  count  in  indebitatus  assumpsit  for  work  and  labour,  (r) 


SECTION  II. 

CONTRACTS   OF  APPRENTICESHIP. 

When  the  employer  exercises  some  trade,  craft,  or  mystery,  and  it  is 
made  a  term  of  the  contract  that  he  shall  teach  as  well  as  employ  and 
remunerate  the  servant  for  some  specific  period  in  return  for  the  service 
rendered,  the  contract  amounts  to  an  apprenticeship,  a  term  derived  from 
the  French  word  apprendre,  to  learn.  Every  contract  to  serve  on  the  one 
hand,  and  to  employ  and  teach  or  instruct  on  the  other,  amounts  to  a 
contract  of  apprenticeship  and  must  be  duly  stamped,  (a)  If  there  is  an 
engagement  on  the  part  of  the  servant  to  serve  and  to  learn,  but  no  engage- 
ment on  the  part  of  the  employer  to  teach,  so  that  no  action  can  be  main- 
tained upon  the  contract  against  the  latter  for  neglecting  to  teach,  the 
contract  is  a  contract  of  hiring  and  service  only,  and  not  a  contract  of 
apprenticeship.  (J)  It  is  not  necessary,  however,  that  the  precise  words 
"  to  learn  "  and  "  to  teach  "  should  be  used  by  the  parties.  An  agreement 
to  take  and  maintain  a  person  "  after  the  manner  of  an  apprentice  "  will 
constitute  an  apprenticeship,  (c)  Nor  is  it  necessary  that  the  word 
"  apprentice  "  should  be  used  in  the  contract,  for  wherever  it  appears  to 
have  been  the  intention  of  the  parties  that  the  one  was  to  teach  and  the 
other  to  learn,  the  contract  will  be  a  contract  of  apprenticeship,  whatever 
may  be  the  words  used  to  express  that  intention,  (d) 

A  service  as  an  apprentice  for  a  certain  number  of  years  is  generally  a 
necessary  preliminary  to  the  exercise  of  particular  trades  and  professions, 
and  as  the  contract  is  always  made  to  last  for  more  than  one  year,  it  must 
be  authenticated  by  writing,  signed  by  the  party  to  be  charged  therewith 
(ante,  p.  49).  At  common  law,  no  particular  description  of  written  instru- 
ment is  requisite  to  create  a  contract  of  apprenticeship.     By  the  stat  5 


1$ 


)  Facings  v.  Tudal,  1  Ezch.  295 ;  17   Law  J.,  M.  C,  151.     Rex  ▼.  Skittfeid,  14  But,  541. 

Szch.  19.  Archard  v.  Honor,  3  C.  &  P.  349.  Rex  v.  Burdock,  1  M.&S.  370.  Lmr.WMamb 

(r)  Hartley  ▼.  Harman,  11  Ad.  &  E.  798;  ante,  pp.  19,26. 

ch.  22,  ■.  2,  Damages.  (c)  Rex  ▼.  Di 

)  Rex  v.  Nether  Knuteford,  1  6.  &  Ad.  726.  (d)  Rex  v.  Wishford,  5  N.  &  M.  540,  p»t, 


port,  ch.  22,  ■.  2,  Damages.  (c)  Rex  ▼.  Dttchingham,  4  T.  R.  769. 

(a)  Rex  v.  Nether  Knuttford,  1  B.  &  Ad.  726.  \d)  Rex  < 

(b)  Patteaon,  J.f  Reg.  v.  tfortkowram,  15  Law     ch.  19,  8.  1. 
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Eliz.,  c.  4,  s.  25,  the  binding  of  an  apprentice  for  the  purpose  of  exer- 
cising trades  was  required  to  be  made  by  indenture  ;  but  now,  by  54 
Geo.  III.,  c.  96,  s.  2,  it  is  enacted,  that  it  shall  be  lawful  for  any  person  to 
take  or  retain  or  become  an  apprentice,  though  not  according  to  the  25th,  30th, 
and  41st  sections  of  the  statute  of  Elizabeth,  and  that  indentures,  deeds, 
and  agreements  in  writing,  entered  into  for  that  purpose,  which  would  be 
otherwise  invalid  and  ineffectual,  shall  be  valid  and  effectual ;  but  it  is 
provided,  that  the  enactment  shall  not  affect  the  immemorial  customs  of 
towns  or  bye-laws  of  corporations.  It  is  essential  to  the  validity  of  every 
contract  of  apprenticeship  that  the  consideration  or  premium  paid  or 
given  with  the  apprentice  be  truly  stated  and  set  forth  upon  the  face  of 
the  instrument,  in  order  that  the  proper  amount  of  stamp  duty  may  be 
secured  thereon,  (e)  To  make  a  valid  apprenticeship  conferring  a  settle- 
ment under  the  poor  laws,  the  binding  must  be  by  a  deed  executed  by  the 
apprentice  himself.  A  covenant  on  the  part  of  his  parents  and  guardians, 
that  he  shall  serve  for  the  term  specified,  and  an  actual  service  under  the 
indenture,  will  not  suffice  to  gain  him  a  settlement  as  an  apprentice  unless 
the  contract  is  executed  by  him.(/)  An  indenture  of  apprenticeship  is 
sufficiently  executed  by  the  apprentice  desiring  a  bystander  to  write  his 
name  opposite  the  seal,  and  by  his  then  taking  the  deed  and  delivering  it 
to  his  master,  (g) 

Rights  and  liabilities  of  the  parties  to  the  indentures. — As  the 
contract  of  apprenticeship  is  invariably  created  by  deed  the  liabilities  re- 
sulting therefrom  will  depend  upon  the  terms  and  covenants  of  the  parti- 
cular contract.  The  apprentice,  and  some  one  or  more  of  his  relations  or 
friends,  usually  covenant  that  he  shall  faithfully  serve  the  master  during 
the  term  of  the  apprenticeship,  keep  his  secrets,  obey  his  lawful  com- 
mands, and  preserve  and  protect  his  property ;  that  he  shall  neither  con- 
tract matrimony  nor  commit  fornication,  nor  play  at  cards,  dice,  or  any 
other  unlawful  games ;  nor  buy  or  sell  for  his  own  gain  and  profit ;  nor 
frequent  taverns  or  play  houses ;  nor  absent  himself  from  his  master's 
service ;  and  generally  that  he  shall  behave  himself  in  all  things  as  a  faith- 
ful apprentice.  Provision  is  also  usually  made  for  the  assignment  of  the 
apprentice,  and  a  return  of  a  portion  of  the  premium  in  case  of  the 
death  of  the  master. 

An  infant  above  the  age  of  fourteen,  and  unmarried,  is  by  the  custom  of 
London  responsible  upon  covenants  contained  in  indentures  of  apprentice- 
ship executed  by  him  just  the  same  as  if  he  were  of  full  age.  (h)  But 
he  is  by  the  common  law,  where  the  apprenticeship  is  not  within  the  city 

(e)  Ante,  p.  118 ;  post,  ch.  18.    Rex  v.  Keyn-  (g)  Rex  v.  Longnor,  4  B.  &  Ad.  640 ;  1  N.  & 

tAam,  5  East,  31 1.  M.  576,  s.  c. ;  ante,  pp.  7,  8. 

(/)  8  W.  &  M.  c.  11,  a.  8;  31  Geo.  2,  c.  11,  {h)  2  Ko.  305  ;  Palm.  361 ;  Moore,  134  ;  2 

s.  1.    Rex  v.  Ditchingham,  4  T.  R.  770.    Rex  v.  Bulstr.  192 ;  2  Keb.  687. 
Amaby,  3  B.  &  Aid.  584. 
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of  London,  exempt  from  liability  thereon,  ex  contractu,  by  reason  of 
his  minority,  (ante,  p.  166).  Therefore  it  is  that  his  friends  ordinarily 
become  bound  for  his  faithful  service  and  good  conduct  during  the  period 
of  the  apprenticeship,  (i)  The  parties  who  covenant  for  the  continued 
service  and  good  conduct  of  an  infant  apprentice,  are  not  responsible  upon 
their  covenants  for  trifling  and  pardonable  instances  of  misconduct,  such 
as  staying  out  on  Sunday  evenings  half  an  hour  beyond  the  time  allowed,(i) 
or  for  temporary  absence  and  disobedience  of  orders  unattended  by  sub- 
stantial injury  to  the  master.  But  for  all  gross  misconduct  and  repeated 
or  lengthened  absence,  producing  substantial  injury  to  the  master,  they 
will  be  held  responsible,  and  if  an  infant  apprentice  who  has  executed  in- 
dentures of  apprenticeship,  avoids  the  contract  on  his  coming  of  age,  and 
refuses  to  continue  in  the  service  of  his  master,  they  are  bound  to  make 
good  whatever  damage  is  sustained  by  the  latter  by  reason  of  such  repudi- 
ation of  the  contract.  (/) 

Liability  of  the  master. — The  master  usually  covenants  in  the  inden- 
tures of  apprenticeship  to  take  the  apprentice  into  his  service  and  teach 
him  the  art  or  trade  he  himself  exercises  or  carries  on ;  to  find  him  in 
meat,  drink,  and  lodging,  and  sometimes  with  wearing  apparel,  washing, 
and  all  other  necessaries  during  the  term.  The  sickness  of  the  appren- 
tice, or  his  incapacity  to  serve  and  to  leam  by  reason  of  ill  health,  or  an 
accident,  does  not  discharge  the  master  from  his  covenant  to  provide  for 
him  and  to  maintain  him,  inasmuch  as  the  latter  takes  him  for  better  and 
for  worse,  and  must  minister  to  his  necessities  in  sickness  as  well  as 
in  health,  (m)  The  same  amount  of  misconduct  which  in  the  case  of  a  con- 
tract of  hiring  and  service  would  authorize  the  master  to  dissolve  the  con- 
tract, and  discharge  the  servant,  will  not  release  him  from  liability  upon 
his  covenant  in  an  indenture  of  apprenticeship. (n)  But  if  the  apprentice 
is  guilty  of  such  an  amount  of  misconduct  as  renders  it  impracticable 
for  the  master  to  maintain,  employ,  and  teach  him  according  to  the  terms 
of  the  indentures,  the  master  cannot  be  sued  for  neglecting  to  perform  his 
covenants  in  that  behalf,  inasmuch  as  the  capability  of  the  apprentice  to  be 
instructed,  maintained,  and  provided  for,  by  the  master  is  naturally  a  con- 
dition precedent  (post,  ch.  19)  to  the  liability  of  the  latter  upon  such 
covenants,  (o)  If  the  apprentice  deserts  the  master's  service  and  enlists 
in  the  army,  or  contracts  another  relation  which  disables  him  from  law- 
fully returning  to  his  master,  the  latter  is  not  bound  to  receive  him  back 
and  instruct  him  if  he  returns  \(p)  and  "  by  the  custom  of  London  it  is  a 

(t)  Cro.  Car.  179  ;  Cro.  Jac.  194.     Cuming  v.  (n)    Winston  v.  Linn,  2D.&R.  475;  1  B.  & 

Bill,  3  B.  &  Aid.  59.  C.  460.     Wist  v.  Wilson,  1  C.  &  K.  669. 

(k)   Wright  v.  GHhon,  3  C.  &  P.  583.  (o)  Mercer  v.  Whall,  5  Q.  B.  447—466;  14 

(/)  Cuming  v.  Hill,  3  B.  &  Aid.  59.  Law  J.,  (Q.  B.)  267. 

(m)  Rex  v.  Hales  Owen.  1   Str.  99.     Reg  v.  (p)  Hughe*  v.  Humphreys,  9  D.  &  B.  721;  6 

Smith,  8  C.  &  P.  153.                                       *  B.  &  C.  680,  b.  c. 
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sufficient  cause  for  a  master  to  turn  away  his  apprentice  if  he  frequents 
gaming  houses,"  although  gaming  may  not  be  expressly  prohibited  by  the 
indentures,  (q)  If  the  fulfilment  of  the  contract  has  not  been  prevented  by 
the  wrongful  act  of  the  master,  the  latter  is  not  bound  to  refund  any  por- 
tion of  the  premium  he  has  received,  (r) 

Payment  of  wages. — By  4  Geo.  IV.,  c.  34,  s.  2,  a  summary  method  of 
recovering  wages  due  to  apprentices  is  provided  through  the  medium  of  an 
order  of  justices,  provided  the  wages  sought  to  be  recovered  do  not  exceed 
10/.  in  amount  (ante9  pp.  495 — 497). 

Dissolution  of  the  contract.— The  indentures  of  apprenticeship  of  an 
infant  apprentice  may  be  avoided  by  the  infant  on  his  coming  of  age,  and 
the  master  must  trust  for  the  continuance  of  the  service  thereunder  to  the 
covenants  of  those  who  engage  for  the  infant,  (a)  The  contract  may  also 
be  dissolved  by  cancelling  the  indentures,  or  by  giving  them  up  with  the 
consent  of  all  parties  animo  cancellandi  ;(t) — likewise  by  the  death  of 
the  master  or  of  the  apprentice  («) — by  the  bankruptcy  or  insolvency  of 
the  master  ;(#)  by  an  award  of  justices,  or  by  the  decree  of  the  court  of 
Queen's  Bench. 

Discharge  by  award  of  justices. — The  apprentice  maybe  discharged 
from  his  apprenticeship,  and  the  contract  determined,  in  case  of  miscon- 
duct, either  on  the  part  of  the  master  or  the  apprentice,  by  an  award  of 
justices  at  quarter  sessions  for  the  counties,  if  the  master  resides  in  a 
county,   or  of  a  mayor  or  other  head  officer  of  a  borough,  with  the  assent 
of  three  other  of  4iis  brethren,  or  men  of  best  reputation  therein,  if  the 
master  resides  within  a  borough,  (y)     The  award  must  be  founded  on 
evidence  given  on  oath;  must  be  under  the  hands  and  seals  of  four  jus- 
tices ;  or  of  a  mayor,  and  "  three  of  his  brethren,  or  men  of  best  reputa- 
tion ;"  must  set  forth  the  cause  of  the  discharge,  and  be  enrolled  by  the 
clerk  of  the  peace,  or  town  clerk,  amongst  the  records  of  his  office,  (z) 
The  statutes  20  Geo.  II.  c.  19,  4  Geo.  IV.  c.  29,  5  Vict.  c.  7,  further  enact, 
that  where  no  premium,  or  not  more  than  25/.  premium,  has  been  paid  with 
the  apprentice,  it  shall  be  lawful  for  two  justices,  upon  any  complaint  by 
an  apprentice  of  misusage,  refusal  of  necessary  provision,  cruelty  or  ill 
treatment  by  the  master  or  mistress,  to  summon  the  latter  before  them, 
examine  into  the  complaint,  and  upon  proof  thereof  upon  oath,  (a)  to  dis- 
charge such  apprentice,  by  warrant  or  certificate  under  their  hands  and 

(q)  Per  Cur.     Woodroffe  v.  Farnhan,  2  Vera.  (r)  6  Geo.  4,  c.  16,  8.  49. 

290.  (y)  5  £liz»  c.  4,  s.  35,  HawktswortK  and  Ril- 

(r)  Cuff  v.  Brown,  5  Pr.297.  lary't  case,  1  Wrae.  Saund.  313—316  ;  4  M.  & 

(#)  Ex  parte  Davis,  5  T.  R.  715.     Ex  parte  W.  664  ;  Skin.  108.     As  to  the  mode  of  proceed- 
ed/, 7  East,  376.  ing,  see  Barn's  Justice,  Apprentices,  s.  9. 

(O  Cald.  126;  3T.R.  605;  6East,89;  3M.  {z)  Carth.  198;  6  Mod.  182;  2  Raym.  1117- 

&  8.  460;  3  B.  &  C.  484  ;  5  D.  &  R.  339,  s.  c.  1410 ;  1  Str.  663,  143 ;  1  Salk.  68 ;  Skin.  98  ■ 

(n)  1  Salk.  68;  2  Str.  1266;  Sid.  216;  1  Lev.  2  Str.  704,1113. 

177     32  Geo.  3,  c  57 ;  5  Vict.  c.  7.  (a)  In  re  Gray,  2D.&L.  539. 
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seals,  and  order  all,  or  any  portion  of  the  premium  paid  with  such  appren- 
tice, to  be  refunded.  They  may  also  discharge  the  apprentice,  on  like 
complaint  by  the  master  or  mistress  of  the  misbehaviour  of  the  apprentice, 
and  proof  of  such  misbehaviour  on  oath,  (b) 

Of  the  binding  of  apprentices  by  parish  officers,  or  by  the  trustees  of 
public  charities. — By  stat.  43  Eliz.  c.  2,  the  churchwardens  and  overseers 
of  parishes  are  empowered,  with  the  assent  of  two  justices  of  the  peace,  to 
bind  pauper  children  (who  have  attained  the  age  of  nine  years,  (56  Geo. 
III.  c.  139,  s.  7,)  to  be  apprentices,  until  such  children,  if  males,  shall  come 
to  the  age  of  21  years,  18  Geo.  III.  c.  47,)  or  if  females,  shall  come  to  the 
same  age,  or  be  married,  (c)  And  by  56  Geo.  III.  c.  139,  8.  11,  reciting 
that  the  premium  given  on  the  apprenticeship  of  poor  children,  or  a  part 
thereof,  is  oftentimes  clandestinely  provided  by  parish  officers,  who  are  thus 
enabled  to  bind  out  such  poor  children  without  the  sanction  of  justices  of 
the  peace,  it  is  enacted, "  that  no  indenture  of  apprenticeship,  by  reason  of 
which  any  expense  whatever  shall  be  incurred  by  the  public  parochial 
funds,  (d)  shall  be  valid  and  effectual,  unless  approved  of  by  two  justices  of 
the  peace  under  their  hands  and  seals."  (e)  The  providing  a  poor  person 
with  a  suit  of  clothes  out  of  the  parochial  funds,  in  order  to  fit  him  for  his 
situation,  is  not  an  expense  incurred  by  such  funds  within  the  meaning 
of  55  Geo.  III.  c.  139,  s.  11,  so  as  to  require  the  indenture  and  binding 
to  be  approved  of  by  two  justices  in  the  mode  thereby  provided.  (/) 
But  if  the  master,  before  the  execution  of  the  indenture,  requires  clothes 
for  the  intended  apprentice,  and  the  parish  officers  give  money  out  of 
the  parochial  funds  to  the  latter,  or  to  his  parents  and  relations,  to  buy 
clothes,  this  is  an  expense  incurred  by  the  public  parochial  fund,  within 
the  statute  56  Geo.  III.  c.  139,  and  the  indenture  is  consequently  void, 
if  unapproved  of  by  two  justices,  (g)  But  the  statute  applies  only  to 
poor  children,  and  therefore  where  an  adult  of  the  age  of  24  was  bound 
apprentice,  part  of  the  premium  being  paid  out  of  the  parochial  funds,  it 
was  held  that  the  indenture  did  not  require  the  assent  of  two  justices,  (k) 

All  indentures  and  instruments  for  placing  out  poor  children  apprentices 
at  the  sole  charge  of  any  parish  or  township,  or  of  any  public  charity,  are 
exempt  from  all  stamp  duties,  and  so  are  indentures  of  apprenticeship  in 
the  sea  service,  (t)  The  premium  therefore  given  by  parish  officers  or 
trustees  of  public  charities,  upon  the  binding  of  a  pauper  apprentice,  need 

(ft)  1  Bum's  Justice,  207.    Fitdey  ▼.  JowU,  12         (/)  Rex  t.  Quainton,  1  Ad.  &  E.  138 ;  8  N. 

But,  248.  &  M.  289,  s.  c. 

(c)  Rex  v.  SL  George,  Exeter,  8  Ad.  &  E.  873  (g)  Rex  v.  MaUuhaU,  8  B.  &  C.  735;  3  M. 
4  and  5  Wm.  IV.  c.  56.    1  Barn's  Justice,  224—  B.  886,  s.  c. 

262.    Ed.  1845.  (A)  Rex  t.  St.  John,  Bedwarduu,  5  B.  &  AcL 

(d)  1  B.  &  Ad.  916;  8  B.  &  C.  70.    3  M.  &      169 ;  2  N.  &  M. 86,  t,  c     Rex  v.  Arundel,  5  JL 
R.  386;  7  B.  &  C.  563;  1  M.  &  B.  458.  h  8.  257. 

(€)  5B.&Ad.  169;  2  N.  &  M.  86;  10  B.  &         (t)  55  Geo.  III.  c  184;  5  &  6  Win.  IV.  c.  19, 
C.  12 ;  1  M.  &  B.  458 ;  7  B.  &  C.  563.  i.  35 ;  Burr.  574,  697 ;  3  B.  &  Aid.  382. 
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not  be  set  out  in  the  indenture  in  words  at  length,  the  insertion  of  the  pre- 
mium being  required  only  to  ascertain  the  amount  of  the  duty,  (k)  But  if 
anything  is  given  or  agreed  to  be  done  by  the  relations  or  friends  of  the 
poor  apprentice,  in  addition  to  the  sums  paid  by  the  parish  or  the  trustees 
of  the  charity,  as  an  inducement  to  the  master  to  take  the  apprentice,  it 
must  be  set  out  on  the  face  of  the  contract,  and  the  proper  stamp  affixed, 
or  the  contract  will  be  void.  (I)  Money  given  by  the  relations  and  friends 
for  the  purpose  of  procuring  clothing  for  the  boy,  in  order  to  fit  him  for 
his  situation,  is  not  such  a  consideration  as  the  statute  requires  to  be  set 
out  in  the  contract,  (m) 


SECTION  III. 

LETTING   AND   HIRING    OF   WORK   BY    THE   GREAT   OR   TASKWORK. 

A  contract  for  the  letting  out  and  hiring  of  work  by  the  great,  or  as  it  is 
more  commonly  called  job  or  taskwork,  is  a  contract  for  the  doing  of  work 
in  the  lump  or  the  job,  for  a  stipulated  or  implied  remuneration,  such  as  a 
contract  to  build  a  house,  or  dig  a  well,  or  make  a  canal,  or  to  construct  a 
ship,  or  a  carriage,  out  of  materials  furnished  by  the  employer ;  (a)  or  to 
sell  goods  for  a  commission  on  the  sale.  A  contract  of  this  description 
was  styled  by  the  civilians  locatio  operis  faciendi,  or  the  letting  out  of 
work  to  be  done.  The  employer  was  called  locator  operis,  or  the  letter 
out  of  the  work ;  and  the  workman  who  undertook  the  task,  and  bestowed 
his  labour  and  skill  in  its  completion,  for  a  reward  to  be  paid  to  him,  was 
called  conductor  operarum,  or  the  hirer  of  the  work.  The  terms  letter 
and  hirer,  however,  are  applicable,  in  different  senses  to  each  of  the  con- 
tracting parties.  Thus  the  locator  operis,  or  letter  out  of  the  work,  is  also 
conductor  operarum,  or  hirer  of  the  labour  and  services ;  and  the  con- 
ductor operis,  or  hirer  of  the  work,  is  also  locator  operarum,  or  the  letter 
out  of  the  labour  and  services,  (ft)  When  chattels  were  delivered  to  a 
warehouseman  or  storekeeper  to  be  taken  care  of  or  kept  for  hire,  the  con- 


(*)  Rex  y.  Oadby,  1  B.  &  Aid.  477- 

(/)  Rex  y.  Baildon,  3  B.  &  Ad.  427.  Rex  v. 
AyUsbury,  8  B.  &  Ad.  569. 

(m,)*Rex  y.  North  Oram,  2  Str.  1132;  Burr. 
642.  Rex  y.  Leighton,  4  T.  R.  732.  Rex  y.  Wal- 
ton,  3T.B.  515.    Rex  v.  PorUea,  Burr.  884. 

(a)  Le  contrat  de  louage  d'ouvrage  est  on  con- 
tra t  par  lequel  Tune  des  parties  contractantes  donne 
on  certain  ouyrage  &  mire  a  l'autre,  qui  g'oblige 
envers  elle  de  le  aire  pour  le  prix  con  vena  entre 
elles.    La  partk,  qui  donne  a  l'autre  rouvrage  a 


firire,  s'appelle  It  locateur :  celle  qui  se  charge  de  le 
(aire  s'appelle  le  conducteur.  Poth.  Louage,  No. 
892. 

(b)  Sed  dicendum  est  in  hac  specie  locationis 
diyerso  respects  eundem  et  locatorem  et  conducto- 
rem  videri.  Nam  qui  operam  locare  dicitur,  ille 
idem  dicitur  conducere  opus  faciendum :  et  ex  con- 
trario  qui  operam  dicitur  conducere,  idem  dicitur 
locare  aliquid  faciendum ;  ut  conductor  operis  idem 
sit  operas  locator,  et  locator  operis  idem  operse  con- 
ductor.  Yin.  Corn.,  lib.  8,  tit.  25,  p.  758. 
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tract  was  a  contract  for  the  letting  and  hiring  of  care  and  custody,  termed 
locatio  operis  etcustodle.  There  is  a  great  analogy,  as  we  have  before 
seen,  (ante,  pp.  259,  260,)  between  this  contract  and  the  contract  of  sale, 
for  if  the  materials  for  the  work,  as  well  as  the  work  itself,  have  been  fur- 
nished by  the  workman,  then  the  contract  is  a  contract  of  sale ;  while,  on 
the  other  hand,  if  the  employer  has  furnished  the  materials,  and  the  under- 
taker of  the  work  contributes  his  labour  merely,  the  contract  is  a  contract 
of  letting  and  hiring  of  labour. (c) 

If  the  groundwork  of  the  labour  or  the  principal  material  entering  into 
its  composition  has  been  provided  by  the  employer,  the  contract  is  a  con- 
tract for  the  letting  and  hiring  of  work,  although  the  undertaker  of  the 
work  may  have  furnished  the  accessorial  materials  necessary  for  its  com- 
pletion. If  a  man,  for  instance,  sends  his  own  cloth  to  a  tailor  to  be  made 
into  a  coat,  and  the  tailor  furnishes  the  buttons,  the  thread,  and  the  trim- 
mings, the  contract  is  nevertheless  a  letting  and  hiring  of  work,  and  not  a 
contract  of  buying  and  selling,  (d)  When  a  contract  has  been  entered 
into  for  the  building  of  a  house  on  the  land  of  the  employer,  and  the 
builder  furnishes  the  timber,  stone,  and  materials  for  the  construction  of 
the  building,  the  contract  is  not  a  contract  of  sale,  although  it  appears  as 
if  the  builder  sold  the  materials,  but  a  contract  of  letting  and  hiring,  be- 
cause the  land  which  is  the  principal  material  for  the  labour,  and  to  which 
the  building  is  merely  an  accessory,  has  been  provided  by  the  employer,  (e) 
It,  indeed,  the  builder  is  by  the  contract  to  provide  the  ground  as  well  as 
the  accessorial  materials  for  the  house,  then  the  contract  is  a  contract  of 
purchase  and  sale. 

The  contract,  like  all  other  contracts  of  letting  and  hiring,  is  perfected 
by  the  bare  consent  of  the  parties,  so  that  as  soon  as  the  mutual  promises 
are  exchanged,  the  right  to  the  benefit  of  the  work  passes  to  the  workman 
or  hirer  of  the  job,  and  the  right  to  the  labour  to  the  employer  or  letter  of 
the  work.  If  a  mutual  misunderstanding  has  arisen  without  any  fault  or 
want  of  good  faith  on  either  side,  as  if  the  workman  has  mistaken  the 
meaning  of  the  employer  and  made  one  thing  when  another  was  ordered, 
the  contract  is  void,  as  no  valid  and  effectual  consent  to  bind  the  parties 
has  ever  been  given.  If  there  is  no  mutual  engagement  between  the 
parties  for  the  one  to  do  the  work,  and  the  other  to  provide  it  and  pay  for 
its  execution,  there  is,  as  we  have  before  seen,  no  binding  contract  at  all, 
unless  the  engagement  is  under  seal.  (/)  The  workman  in  such  a  case  is 
not  bound  to  enter  upon  his  task,  nor  is  the  other  party  bound  to  provide 
the  work  and  pay  the  hire.  But  we  must  in  all  cases  discriminate  between 

(c)  Dig.,  lib.  19,  tit.  2,  lex  2 ;  Instit.  lib.  8,  tit.  (d)  Pothier,  Louage  dWrage,  No.  894. 

25,  lex  4,  §  1 ;  Cod.,  lib.  4,  tit.  65.     Atkinton  v.  (e)  Dig.  lib.  19,  tit.  2,  lex  22,  §  2. 

Btli,  8  B.  &  C.  277.    Grafton  v.  Annitage,  2  C.  (/)  Eltee  v.  Oatvard,  5  T.  R.  149.    Syht  t. 

B.  340 ;  15  Law  J.,  (C.  P.)  20.  Dixon,  1  P.  &  D.  468 ;  ante,  pp.  19,  20. 
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an  executory  and  executed  contract.  When  the  work  has  been  actually 
done,  the  person  at  whose  request  and  by  whose  orders  it  was  executed 
must  pay  for  it,  although  the  workman  was  originally  under  no  legal  obli- 
gation to  do  the  work  nor  the  employer  to  employ  him.  Whenever  work 
has  been  done  or  services  have  been  rendered  by  one  man  at  the  request 
of  another,  the  primd  facte  presumption,  when  there  is  no  near  relation- 
ship between  the  parties,  is,  as  we  have  before  seen,  that  the  work  is  to  be 
paid  for  by  the  person  at  whose  request  it  has  been  executed.  And  if  a 
man  acquires  and  enjoys  the  services  and  skill  of  another,  and  assents  to 
what  has  beefi  done  in  his  behalf  this  subsequent  assent  is  equivalent  to 
a  previous  authority  or  direction  to  do  the  act,  and  the  party  who  so  en- 
joys the  benefit  of  what  has  been  done  in  his  behalf  is  bound  to  make  a 
reasonable  compensation  to  the  workman,  (g) 

Work  and  services  in  preserving  a  lost  chattel  from  destruction^  and 
restoring  it  to  the  owner. — Doubts  have  at  different  times  been  expressed 
as  to  whether  a  person  who  has  voluntarily  bestowed  his  own  labour  and 
services,  and  incurred  expenses  in  the  recovery  and  restoration  of  a  lost 
chattel  to  the  owner,  is  entitled  to  an  action  to  recover  compensation  and 
remuneration  therefor.  In  the  case  of  the  recovery  and  restoration  of 
shipwrecked  property  he  is  clearly  entitled  to  such  a  compensation,  as  we 
shall  presently  see  when  treating  of  salvage,  and  may  maintain  an  action 
for  its  recovery,  and  there  seems  to  be  no  valid  reason  for  confining  this 
right  of  action  to  cases  of  salvage  from  shipwreck.  By  the  civil  law,  the 
finder  of  a  chattel  who  had  restored  it  to  the  owner  was  entitled  to  recover 
from  the  latter  a  reasonable  compensation  for  his  labour  and  services  and 
loss  of  time,  and  all  reasonable  expenses  incurred  in  preserving  and  re- 
storing the  thing  to  the  owner.  But  he  was  not  entitled  in  any  case  to 
detain  the  chattel  for  those  charges  and  expenses,  nor  to  demand  anything 
for  having  found  it.  So  in  our  own  law,  the  finder  has  no  right  of  lien 
upon  the  property  found  for  his  trouble  and  expenses;  (h)  but  he  may,  it 
seems,  under  certain  circumstances,  maintain  an  action  to  recover  compen- 
sation from  the  owner  for  his  labour  and  expense  in  preserving  and  restor- 
ing it.  Thus,  where  a  quantity  of  timber,  placed  in  a  dock  on  the  banks 
of  a  navigable  river,  became  accidentally  loosened,  and  was  carried  by  the 
tide  to  a  considerable  distance,  and  left  at  low  water  upon  a  towing  path, 
and  was  there  found  by  a  stranger  who  removed  it  in  his  waggon  to  a 
place  of  safety,  it  was  held  that  the  finder  had  no  lien  upon  the  timber  for 
the  expense  and  trouble  which  he  had  put  himself  to  for  the  carriage  of 
it ;  but  the  court  seems  to  have  thought  that  he  would  have  been  entitled, 
after  the  restoration  of  the  timber  to  the  owner,  to  maintain  an  action 
against  him  for  his  expenses  and  a  reasonable  compensation  for  the  labour 

(0)  Newman  ▼.  Walters,  3  B.  &  P.  616  ;  ante,         (A)  Binttead  v.  Ruck,  2  W.  Bl.  1117.    Alitor 
pp.  28,  66,  67.  in  cases  of  salvage;  postch.  10,  s.  1. 
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and  service  rendered.  "The  timber,"  observes  Eyre,  C.  J.,  "is  found 
lying  upon  the  banks  of  the  river,  and  is  taken  into  the  possession  and 
under  the  care  of  the  defendant,  without  any  extraordinary  exertions, 
without  the  least  personal  risk,  and,  in  truth,  with  very  little  trouble.  It 
is,  therefore,  a  case  of  finding  and  taking  care  of  the  thing  found  for  the 
owner.  This  is  a  good  office,  meritorious  at  least  in  the  moral  sense  of 
the  word,  and  certainly  entitles  the  party  to  some  reasonable  recompense 
from  the  bounty  if  not  from  the  justice  of  the  owner,  and  of  which,  if  it 
were  refused,  a  court  of  justice  would  go  as  far  as  it  could  go  towards  en- 
forcing the  payment  So  it  would  if  a  horse  had  strayed  and  was  taken 
up  by  some  good-natured  man  and  taken  care  o£  till  at  some  trouble  and 
perhaps  at  some  expense  he  had  found  out  the  owner.  So  it  would  be 
in  every  other  case  of  finding  that  can  be  stated,  the  claim  to  the  recom- 
pense differing  in  the  degree  but  not  in  the  principle,  (t ) 

To  sustain  an  action  for  the  price  and  value  of  work  done,  and  of  money 
laid  out  for  the  benefit  of  another,  it  must  be  alleged  and  must  appear 
from  the  surrounding  circumstances,  as  we  have  already  seen,  that  the  work 
was  done  at  the  request  (express  or  implied)  of  the  party  sought  to  be 
charged  with  the  payment  of  it;  and  whenever  lost  goods  have  been  saved 
and  preserved  by  the  labour  and  skill  of  the  finder  from  destruction,  and 
the  owner  has  received  back  the  goods  into  his  possession,  and  assented 
to  and  approved  of  the  measures  taken,  and  the  expense  incurred  by  the 
finder,  this  subsequent  assent  to  what  has  been  done  by  the  latter  is  equi- 
valent to  a  precedent  authority,  or  request,  and  the  law  would,  it  is  appre- 
hended, imply  a  promise  from  the  owner  to  pay  a  reasonable  compensa- 
tion and  remuneration  to  the  finder.  Thus,  where  a  passenger  on  board  a 
ship,  after  the  flight  of  the  captain  in  a  small  boat,  took  the  command  of 
the  vessel,  and  exerted  himself  with  great  skill  and  courage  for  the  preser- 
vation of  the  vessel,  and  brought  her  safely  into  port  and  delivered  her  to 
the  owner,  who  formally  acknowledged  the  value  of  the  plaintiff's  services, 
and  expressed  his  belief  that  the  plaintiff  had  been  the  means  of  saving 
the  ship,  it  was  held  that  the  latter  was  entitled  to  a  reasonable  remunera- 
tion in  an  action  for  work  and  labour  bestowed  by  him  at  the  request  of 
the  defendant,  the  shipowner,  in  and  about  the  saving  and  preserving  and 
safely  delivering  to  the  defendant  the  said  ship  and  caxgo.  "  The  merito- 
rious services  of  the  plaintiff,9'  observes  Heath,  J.,  "  were  expressly  recog- 
nized in  a  letter  from  the  defendant,  who  acknowledged  that  the  ship  was 
saved  by  the  plaintiff's  skill.  It  seems  to  me,  therefore,  to  be  the  same  as 
if  he  had  given  express  orders  to  the  plaintiff  for  his  conduct  Omnis 
ratihabitio  retro-trahitur  et  mandato  priori  aquiparatur"  (k) 


(t)  Eyre,  C.  J.,  Nicholson  v.  Chapman,  2  H.         (t)  Heath,  J.,  Newman  v.  Waters,  8  B.  &  P« 
Bl.  258.    See,  howerer,  ante,  pp.  66,  67.  617. 
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"  He  who  receives  back,"  observes  Domat,  "  a  thing  which  he  had  lost, 
is  obliged,  on  his  part,  to  reimburse  the  finder  the  expenses  incurred  by 
him  in  the  preservation  and  restoration  of  the  thing  lost,  such  as  the  ex- 
pense of  feeding  a  strayed  beast  which  required  nourishment,  or  the 
carriage  and  conveyance  of  the  thing  lost  to  some  place  of  safety,  or  the 
expense  of  advertisements,  or  the  publication  of  printed  notices  in  order 
to  give  information  to  the  owner."  (/)  If  the  owner  is  present  and  cog- 
nizant of  the  exertions  made  to  recover  his  lost  property,  it  will  be  for  a 
jury  to  determine  whether  there  was,  or  was  not,  an  implied  request  on  his 
part,  for  the  performance  of  the  service  actually  rendered,  and  a  tacit  un- 
derstanding between  the  parties,  that  the  person  doing  the  work  should  be 
rewarded  for  his  pains. 

Honorary  offices  and  employments. — If  the  employment  is  by  custom 
and  usage  of  a  purely  honorary  and  gratuitous  character,  the  prima  facie 
presumption  of  a  letting  and  hiring  of  the  services  is  rebutted  as  soon  as 
the  custom  is  proved  and  established. 

Arbitrators. — The  office  of  an  arbitrator  is  deemed  to  be  an  honorary 
office,  and  a  person  who  acts  as  such  cannot  charge  for  his  services,  unless 
it  appears  from  the  terms  of  the  submission  or  the  surrounding  circum- 
stances of  the  transaction  that  it  was  the  intention  of  the  parties  that  the 
arbitrator  should  be  paid  for  his  time  and  trouble,  (m)  If  there  is  an  ex- 
press promise  to  pay  him  for  his  services,  he  may  sue  thereon  for  remune- 
ration, (n) 

Barristers  and  physicians  likewise  exercise  offices  and  professions  of 
an  honorary  character.  They  are  vulgarly  presumed  not  to  afford  their 
services  with  any  mercenary  view,  and  cannot,  therefore,  maintain  an 
action  for  remuneration  for  what  they  have  done,  unless  the  employer  has 
expressly  agreed  to  pay  them.  ( o)  And  if  a  surgeon,  apothecary,  or  any 
other  person  assumes  the  character  of  a  physician,  and  adds  M.D.  to  his 
name,  he  must  trust  to  the  honour  of  his  patients,  and  cannot  maintain  an 
action  for  his  fees.(p)  If  the  service  appears  to  have  been  rendered  as 
a  gratuitous  act  of  kindness,  or  in  discharge  of  a  public  duty,  the  prima 
facie  presumption  of  a  contract  of  letting  and  hiring  is  repelled,  (q)  Thus, 
if  a  man  undertakes  a  journey  to  become  bail  for  his  friend,  (r)  or  attends 
as  a  witness  in  a  court  of  justice,  he  is  not  entitled  to  be  paid  for  his 
trouble.  In  the  last  case,  as  the  attendance  to  give  evidence  is  a  duty  of 
a  public  nature,  an  express  promise  to  remunerate  the  witness  for  so  doing 

(A  Domat,  liy.  2,  tit.  9,  s.  2,  No.  2;  Dig.  lib.         (o)  2  Atk.  832.     Poucher  y.  Norman,  3  B.  & 

47,  tit.  2,  lex  43,  §  8.  C.  746 ;  5  D.  dc  R.  649,  g.  c     i  er  Bayley,  J., 

(»)  Per  Lord  Kenyon,  C.  J.,  and  per  Taunton,  Charley  v.  Bolcot,  4  T.  R.  317.   Veitch  v.  Russell, 

J.,  Virany  y.  Warne,  4  Esp.  47.     Bnrrouqhu  v.  3  Q.  B.  928. 
Clarke,  1  Dowl.  P.  C.  50.  (p)  Lipscombe  v.  Holmes,  2  Oampb.  441. 

(*)  Hardret  ▼.  Prowd,  8ty.  465.    Swinford         (g)  As  to  work  and  services  between  relations, 

▼.  Burn,  Gow.  8.  Hoggins  y.  Gordon,  8  Q.  B.  474-  see  ante,  s.  1. 
Russell  on  Arbitrators,  p.  434,  ed.  1848.  (r)  Reason  v.  Wirdnam,  1  C.  &  P.  484. 
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is  invalid ;  (s)  but  the  witness  is  entitled  to  his  expenses.  If  a  sailor, 
clerk,  or  servant  is  bound  by  the  nature  of  his  retainer  and  the  duties  of 
his  office  to  perform  work  of  a  certain  character  and  description,  and  the 
master  promises  him  a  gratuity  over  and  above  his  common  wages  for 
doing  what  he  is  by  the  nature  of  his  contract  bound  to  perform,  such 
promise  is  a  nudum  pactum,  {ante,  pp.  14, 15,)  and  the  employer  is  under 
no  legal  obligation  to  fulfil  his  promise ;  but  if  any  extra  services  have 
been  rendered  beyond  what  the  workman  was  in  strictness  bound  to  per- 
form, then  there  is  a  sufficient  foundation  for  the  promise,  and  the  law  will 
compel  its  faithful  performance. 

Rights  and  liabilities  of  the  employer  and  workman. — A  person 
who  employs  another  by  the  piece  or  by  the  job,  or  who  lets  out  task- 
work to  be  done  for  an  express  or  implied  remuneration,  is  bound  to  do 
every  thing  that  is  necessary  to  be  done  on  his  part  to  enable  the  hirer  of 
the  work  to  execute  his  engagement,  and  earn  the  hire  or  reward.  He 
impliedly  undertakes  to  preserve  good  faith,  to  resort  to  no  misrepresenta- 
tion or  concealment  calculated  to  mislead  the  servant  or  undertaker  of  the 
work,  and  give  him  a  false  estimate  of  the  nature  and  extent  of  it,(f)  to 
accept  the  work  when  completed,  and  to  pay  the  customary  hire  and  re- 
ward, in  case  no  specific  rate  of  remuneration  has  been  agreed  upon. 
When  there  is  an  absolute  and  unqualified  refusal  on  the  part  of  the  em- 
ployer to  permit  the  workman  to  perform  his  task,  or  the  employer  does 
an  act  absolutely  incapacitating  himself  from  performing  his  part  of  the 
engagement,  the  undertaker  of  the  work  has  a  right,  if  he  has  done  any- 
thing under  the  contract,  to  sue  immediately  for  remuneration  on  a  quan- 
tum meruit,  and  also  for  compensation  for  the  damage  he  has  sustained 
in  being  prevented  from  earning  the  stipulated  hire.(w) 

Time  when  it  is  of  the  essence  of  the  contract. — Time  is  frequently  of 
the  essence  of  the  contract  (ante,  pp.  204,  273)  as  regards  the  commence- 
ment of  the  work,  but  not  so  with  regard  to  its  completion.  If  it  is  made 
a  positive  term  of  the  contract  that  the  work  shall  be  commenced  on  a 
day  named,  the  employer  may  refuse  the  services  of  the  workman,  and 
decline  to  employ  him,  if  he  does  not  tender  his  services  or  commence  the 
work  at  the  appointed  period  ;  but  when  the  work  has  been  commenced 
the  completion  of  it  by  a  day  named  will  not  in  general  be  a  condition 
precedent  to  the  workman's  right  to  the  stipulated  hire.  When  the  mate- 
rials for  the  work,  for  example,  have  been  furnished  by  the  employer,  and 
the  produce  of  the  labour  becomes,  consequently,  the  property  of  the 
latter  as  the  work  proceeds,  the  non-performance  of  the  work  by  an  ap- 

(*)  Willis  y.  Peckham,  1  B.  &.  B.  515.    Moor  69,149. 
v.  Adam,  5  M.  &  S.  156.     Collin*  v.  Godtfroy,  («)  Planehi  v.  Colburn,  1  M.  &  Sc.  51;  2 

1  B.  &  Ad.  950  ;  ante,  p.  17.  Smith's  leading  cases,  19. 

(0  iSWtcay  v.  Fogg,  5  M.  &  W.  86  ;  ante,  pp. 
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pointed  time  does  not  release  the  employer  from  his  obligation  to  pay  the 
contract  price.  He  must  in  such  a  case  perform  his  part  of  the  engage- 
ment, and  bring  a  cross  action  against  the  undertaker  of  the  work  to  re- 
cover compensation  for  any  damage  he  may  have  sustained  by  reason  of 
the  non-completion  of  the  work  at  the  appointed  period.  Thus,  in  the 
case  of  a  contract  to  build  a  house,  where  the  employer  furnishes  the  land 
which  is  the  principal  material  for  the  work,  if  the  house  is  not  built  by 
the  time  specified  in  the  contract,  but  is  afterwards  completed,  the  em- 
ployer who  has  got  the  house,  and  has  had  the  value  of  his  land  increased 
by  its  erection  thereon,  can  never  be  permitted  to  free  himself  from  his 
obligation  to  pay  for  it  by  alleging  that  the  work  was  not  done  by  the  time 
appointed.  The  stipulation  as  to  time  is  not,  in  such  a  case,  "  a  condition 
going  to  the  essence  of  the  contract.  The  parties  never  could  have  con- 
templated, that  if  the  house  were  not  completed  by  the  day  named,  the 
builder  should  have  no  remuneration ;  at  all  events,  if  an  engagement  so 
unreasonable  was  contemplated,  the  parties  should  have  expressed  them- 
selves with  a  precision  that  could  not  be  mistaken."  {x) 

If  a  builder  has  agreed  to  build  a  house  or  to  lay  down  a  foot  pave- 
ment by  a  day  named,  and  the  employer  has  promised  to  pay  him  a  cer- 
tain sum  for  the  job,  and  the  work  is  not  completed  until  after  the  expira- 
tion of  the  time  limited  for  its  performance,  the  builder,  in  suing  for  his 
hire,  must  allege  performance  of  the  work  generally,  without  reference  to 
time  ;(y)  but  if  his  title  to  remuneration  is  to  depend  entirely  upon  the 
completion  of  the  work  by  the  day  appointed,  and  he  is  to  forfeit  all  claim 
to  payment  if  the  condition  as  to  time  is  not  strictly  complied  with,  per- 
formance by  the  day  or  hour  appointed  must  then  be  averred  in  the  decla- 
ration, and  proved  as  laid.  If  the  work  was  not  completed  by  the  time 
specified,  and  the  plaintiff  in  his  declaration  avers  that  it  was,  and  issue  is 
joined  thereon,  he  will  of  course  fail  on  such  issue. (z)  If  the  doing  of 
the  work  by  the  day  fixed  is  not  of  the  essence  of  the  contract  it  may  be 
averred  that  the  thing  was  done  "within  a  reasonable  time." (a) 

When  performance  of  the  whole  work  agreed  to  be  done  is  a  condition 
precedent  to  the  right  to  payment  for  any  part  of  it. — When  it  appears 
to  have  been  the  intention  of  the  parties  that  the  whole  of  what  the  plain- 
tiff had  undertaken  to  perform,  should  be  done  before  any  liability  should 
arise  on  the  part  of  the  defendant,  the  plaintiff  cannot,  so  long  as  the  con- 
tract remains  open  and  unrescinded,  maintain  an  action  in  respect  of  a 
partial  execution  of  the  work.  As  if  a  coachman  were  to  agree  to  convey 
a  passenger  from  London  to  York  for  a  certain  stipulated  remuneration, 

(x)  Tindal,  C.  J.,  Lucas  v.  Godwin,  4  Sc.  509;  (z)  Littler  v.  Holland,  8  T.  R.  590.     Maryon 

3  Bing.  N.  C.  744  ;  post,  ch.  19,  Time.  v.  Carter,  4  C.  &  P.  295. 

(y)  Maryon  v.  Carter,  4  C.  &  P.  295.    Lucas  (a)  Kingdom  v.  Cox,  15  Law  J.,  N.  S.  C.  P. 

r.  Godwin,  4  Sc.  509.   Thresh  v.  Rake,  1  Esp.  53.  95. 
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and  were  to  carry  him  only  half  the  distance,  he  would  not  be  entitled  to 
any  payment,  the  precedent  act  to  be  performed  being  entire  and  indivi- 
sible. Where  the  plaintiff  had  undertaken  to  make  "  complete w  certain 
dilapidated  chandeliers  for  the  sum  of  10/.,  and  took  them  away  and 
cleaned  them,  and  added  certain  glass  drops,  icicles,  and  spangles,  but 
returned  the  articles  in  an  imperfect  and  incomplete  state,  with  some  of 
the  branches  broken,  and  the  jury  found  that  the  plaintiffs  had  not  ful- 
filled their  part  of  the  contract,  but  that  the  defendants  had  been  bene- 
fited to  the  amount  of  51.  by  the  partial  execution  of  it ;  the  court  held, 
that  the  contract  and  consideration  were  entire,  and  as  the  plaintiffs  had 
never  been  discharged  from  their  liability  to  complete  the  contract,  they 
could  not  maintain  an  action  in  respect  of  the  partial  execution  of  it  (b) 
Where  an  attorney  covenanted  to  pay  his  clerk  2*.  for  every  quire  of 
paper  he  copied  out  it  was  held  that  this  was  an  entire  covenant,  of  which 
no  apportionment  could  be  made  pro  rata,  and  that  the  clerk  conse- 
quently could  not  maintain  an  action  to  recover  remuneration  for  copying 
out  any  number  of  sheets  less  than  a  quire,  (c)  Where  the  owner  of  a 
ship,  by  a  note  in  writing,  promised  to  pay  a  sailor  thirty  guineas,  pro- 
vided he  continued,  and  did  his  duty  as  second  mate  on  board  for  the 
voyage,  and  the  sailor  died  before  the  completion  of  the  voyage ;  it  was 
held,  that  the  contract  was  indivisible,  and  the  performance  of  the  voyage 
a  condition  precedent  to  the  right  to  payment,  and  that  as  the  sailor  was 
prevented  by  death  from  performing  it,  his  representatives  were  not  en- 
titled to  recover  the  money,  nor  any  proportionate  part  thereof.  (*/)  So 
where  a  sailor  was  prevented  by  the  loss  of  the  ship  during  the  voyage, 
from  performing  the  stipulated  service  ;  it  was  held,  that  he  was  not  en- 
titled to  recover  a  proportionate  remuneration,  in  respect  of  the  work  and 
services  he  had  actually  rendered,  (e)  And  where  a  printer  had  agreed  to 
print  a  certain  number  of  copies  of  a  book,  and  part  of  the  impression  was 
consumed  by  a  fire  which  broke  out  on  his  premises ;  it  was  held,  that  be 
was  not  entitled  to  any  remuneration  for  his  work  and  labour,  as  the  con- 
tract was  entire,  and  the  working  off  the  stipulated  number  of  copies,  and 
the  completion  of  them  ready  for  delivery  a  condition  precedent  to  his 
right  to  *  demand  payment.  (/*)  The  plaintiff  offered  to  cure  a  flock  of 
sheep  and  lambs,  consisting  of  three  hundred  and  fifty  sheep,  and  one 
hundred  and  forty-seven  lambs,  of  a  disease  called  the  scab,  at  so  much 
per  head  for  the  sheep,  and  so  much  for  the  lambs,  and  stated  that  he  did 
not  expect  to  be  paid  unless  he  cured  all  the  sheep  and  lambs ;  where- 
upon the  defendant  accepted  his  offer,  and  agreed  to  employ  him ;  and 

(b)  Sinclair  v.  Bowles,  4  M.&R.3;  9B.  &  leading  cases,  1. 
C.  94,  s.  c.    Ellis  y.  Hamlm,  8  Taunt  52.     Guy         (e)  Appleby  v.  Dods,  8  East,  299. 
▼.  Gower,  2  Marsh,  275.  (/)  Gillett  y.  Mawman,  1  Taunt  18T.  Aflari 

(e)  Needier  y.  Gtust,  Aleyn.  9.  y.  Booth,  7  C.  &  P.  108 ;  and  see  1  Stand.  820,  fc 

(d)  Cutter  y.  Powell,  6  T.  R.  325 ;  3  Smith's 
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the  plaintiff,  after  he  had  materially  checked  the  complaint,  but  before  he 
had  entirely  subdued  it,  brought  his  action  for  the  money ;  and  it  appear- 
ing ihaX  forty  out  of  the  flock  were  not  cured,  it  was  held  that  he  was  not 
entitled  to  recover  anything  for  his  pains,  (g) 

When  the  work  to  be  done  is  divisible  and  apportionable,  and  a 
part  performance  of  it  will  give  rise  to  a  claim  for  payment. — But  if 
the  work  to  be  done  be  in  its  nature  divisible  and  apportionable,  and 
there  be  nothing  in  the  terms  of  the  contract  which,  either  by  express 
stipulation  or  necessary  intendment,  precludes  the  plaintiff  from  recover- 
ing in  respect  of  a  partial  execution  of  it,  the  plaintiff  may,  on  the  per- 
forming a  part  only  of  his  engagement,  require  a  corresponding  part  per- 
formance on  the  part  of  the  defendant  Thus,  where  a  ship  outward 
bound  with  goods,  being  damaged  at  sea,  put  into  a  harbour  to  receive 
some  repairs,  and  an  agreement  was  made  with  a  shipwright  to  put  her 
"  into  thorough  repair,"  but  nothing  was  said  as  to  the  amount,  or  time  or 
mode  of  payment,  and  before  the  repairs  were  completed  the  shipwright 
struck  work,  and  demanded  payment  for  what  he  had  done,  and  brought 
his  action  in  respect  thereof,  although  the  repairs  were  unfinished  and  in- 
complete ;  it  was  held  that  the  contract  was  not  an  entire  contract  to  do 
the  whole  of  the  repairs  and  make  no  demand  for  payment  until  they 
were  completed,  but  that  the  shipwright  might  from  time  to  time,  in  the 
course  of  the  work,  demand  payment  for  what  he  had  done,  before  pro- 
ceeding to  complete  the  residue.  And  if,  in  a  contract  of  this  description, 
the  defendant  is  deprived,  by  accident,  of  the  benefit  of  the  work  before  it 
is  finished,  the  workman  is  not,  by  reason  of  such  accident,  deprived  of 
his  right  to  remuneration,  (h) 

Building  contracts. — If  a  contract  has  been  entered  into  to  build  a 
house  for  a  specific  sum,  to  be  paid  on  the  completion  of  the  building,  the 
contract  is  entire  and  indivisible  and  the  employer  is  not  bound  to  pay  for 
a  half  or  a  quarter  of  a  house  as  the  work  proceeds,  for  "  the  court  and 
jury  can  have  no  right  to  apportion  that  which  the  parties  themselves 
have  treated  as  entire,  and  to  say  that  it  shall  be  paid  in  instalments,  con- 
trary to  the  agreement,  instead  of  in  a  round  sum,  as  provided  by  the 
agreement."  But  when  the  thing  to  be  done  is  divisible  and  apportion- 
able, the  fair  presumption,  then  is,  that  the  payment  of  the  hire  is  to  keep 
pace  with  the  execution  of  the  work,  and  the  accrual  of  the  benefit  thereof 
to  the  employer,  unless  the  payment  is  otherwise  regulated  by  custom  and 
the  usage  of  trade.  Therefore,  where  a  builder  engages  to  build  a  house, 
to  be  paid  for  his  work  and  labour,  and  the  materials  supplied  by  measure 
and  value,  or  according  to  the  customary  rate  of  remuneration,  the  builder 
is  entitled  to  demand  payment  from  time  to  time  as  the  work  proceeds. 


g 


)  Boies  v.  Hudson,  6D.&R.  3.  post,  pp.  513,  614. 

A)  Roberts  v.  Ha\>ehck,  3  B.  &  Ad.    404 ; 
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The  presumption  in  such  a  case  is,  that  the  parties  intended  the  payment 
to  keep  pace  with  the  accrual  of  the  benefit,  for  which  the  payment  is  to 
be  made.(t')  So  if  a  bricklayer  is  employed  to  construct  a  wall  at  so 
much  a  yard,  he  is  entitled  to  be  paid  as  the  work  proceeds,  and  may 
at  any  time  cause  it  to  be  measured  and  demand  payment ;  but  if  the  wall 
is  to  be  completed  and  approved  of,  and  then  measured  and  paid  for,  the 
work  is  not  apportionable,  and  cannot  be  paid  for  pro  ratd. 

Deviations  from  the  contract. — If  work  has  been  agreed  to  be  done, 
and  materials  supplied,  under  a  building  contract  for  certain  estimated 
prices,  and  there  has  subsequently  been  a  deviation  from  the  original  plan 
by  the  consent  of  the  parties,  the  contract  and  estimate  are  not  on  that 
account  excluded,  but  are  to  be  the  rule  of  payment,  as  far  as  the  contract 
can  be  traced  to  have  been  followed,  and  the  excess  only  is  to  be  paid  for 
according  to  the  usual  rates  of  charging ;  but  if  the  original  plan  has  been 
so  entirely  abandoned  that  it  is  impossible  to  trace  the  contract,  and  to 
say  to  what  part  of  it  the  work  shall  be  applied,  in  such  a  case  the  work- 
man shall  be  permitted  to  charge  for  the  whole  work  by  measure  and 
value,  as  if  no  contract  at  all  had  ever  been  made,  (k)  But  there  must  be 
a  total  deviation,  so  that  the  terms  of  the  original  contract  are  not  appli- 
cable to  the  new  work.(/) 

Certain  repairs  were  done  to  a  vessel  upon  a  special  contract,  which 
described  the  work  to  be  done,  and  regulated  the  mode  of  payment ;  the 
repairs  likewise  had  been  estimated  and  the  expense  ascertained  ;  and  it 
was  agreed  that  the  expense  should  not  exceed  the  sum  of  620/.,  payment 
to  be  made  by  instalments  at  stated  periods.  The  original  plan  was  sub- 
sequently varied,  and  other  work  was  done  by  the  defendant's  orders  out 
of  the  scope  of  the  agreement,  and  beyond  the  repairs  originally  contem- 
plated by  the  parties,  and  an  action  was  brought  upon  an  implied  contract 
to  pay  the  value  of  the  whole  of  the  work  and  labour  actually  done,  with- 
out reference  to  the  special  contract ;  but  it  was  urged,  on  the  part  of  the 
defendant,  that  because  there  might  be  some  excess  of  work  agreed  for 
beyond  the  special  contract,  or  a  slight  deviation  from  the  original  plan, 
it  was  not,  therefore,  reasonable  to  let  the  whole  contract  loose,  and  to 
take  from  the  defendant  all  the  benefit  of  his  previous  stipulations  ;  and 
the  court  held  that  the  special  contract  must  be  the  rule  of  payment  as 
far  as  it  extended  and  could  be  traced,  and  that  for  any  excess  of  work 
performed  under  additional  orders,  independent  of  the  special  contract, 
the  plaintiff  might  recover  upon  a  quantum  meruit,  or  implied  promise  to 
pay  the  value  thereof,  (m) 

(t)  Roberts  v.  Havefock,  2  Smith's  L.  0.  12 ;  8  (0  Robson  v.  Qotyrty,  1  Stark.  275.    EUis  t. 

B.  &  Ad.  404.     Planchi  v.  Colburn,  1  M.  &  Sc.  Hamlen,  3  Taunt.  52.    Rett  v.  Lines*  8  C.  &  P. 

51.  126. 

(*)  Lord  Kenyon,  C.  J.,  Pepper  y.  Burland,         (m)  Robson  t.  Godfrey,  Holt,  N.  P.  C.  236. 
Peake,  139. 
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Extras, — For  all  work  done  dehors  the  contract,  under  subsequent  or 
antecedent  directions,  the  plaintiff  may  of  course  recover,  just  as  if  no 
special  contract  had  ever  been  made.(n)  But  the  mere  fact  of  the  de- 
fendants having  assented  to  certain  alterations  is  not  sufficient  to  make 
him  liable  to  pay  for  them  as  extras  not  covered  by  the  contract,  unless 
the  alterations  are  of  such  a  nature  that  he  cannot  fail  to  be  aware  that 
they  must  increase  the  expense,  and  cannot  be  done  for  the  contract 
price,  (o)  "In  cases  of  variation  set  up  byway  of  defence,  the  courts 
look  to  the  subsequent  conduct  of  the  parties,  for  this  obvious  reason, 
that  as  the  parties  intend  the  contract  to  remain  in  force,  so  far  as  it  is 
not  varied,  it  is  only  by  comparing  the  conduct  of  the  parties,  subse- 
quently to  the  making  of  the  alleged  variation  with  the  terms  originally 
agreed  upon,  that  the  court  can  determine  with  certainty  upon  oral  evi- 
dence that  such  variations  were  mutually  intended  to  take  effect,  (p) 

Destruction  of  work  before  payment. — If  the  contract  is  entire  for  the 
performance  of  a  'specific  work  for  a  specified  sum,  so  that  the  perform- 
ance of  the  whole  of  the  work  bargained  for  and  agreed  to  be  done  is  a 
condition  precedent  to  the  right  to  payment  for  any  part  of  it,  the  work- 
man will  be  deprived  of  all  legal  right  to  remuneration  if  the  work  is 
destroyed  by  accident  before  it  has  been  completed ;  but  if  the  workman  is 
entitled  to  payment  from  time  to  time  as  the  work  proceeds,  the  destruc- 
tion of  the  work  before  its  completion  will  not  deprive  the  workman  of  his 
hire  if  the  loss  has  not  been  occasioned  by  any  negligence  or  want  of  care 
or  skill  on  his  part,  (q)  If  a  labourer  is  employed  to  dig  potatoes  at  so 
much  an  acre,  or  to  cut  turf  at  so  much  per  load,  or  to  make  excavations 
of  earthwork  at  so  much  per  cubic  foot,  and  the  produce  of  his  labour  and 
the  result  of  his  toil  are  destroyed  by  tempest  or  inundation,  or  by  acci- 
dents which  have  happened  without  any  default  on  his  part,  the  employer 
must,  nevertheless,  pay  him  the  stipulated  remuneration  for  every  acre  of 
potatoes  dug  up,  load  of  turf  cut,  or  cubic  foot  of  earth  excavated,  but  he 
would  not  be  obliged  to  pay  him  pro  rata?  for  a  proportionate  part  of  an 
acre,  load,  or  foot,  in  the  absence  of  circumstances  showing  it  to  have 
been  the  intention  of  the  parties  that  he  should  be  so  paid ;  unless,  in- 
deed, there  should  have  been  only  a  partial  destruction  of  the  produce  of 
the  labour,  and  the  employer  should  have  derived  some  benefit  from  the 
work,  in  which  case  he  would  be  liable  upon  a  quantum  meruit. 

If  the  workman  furnishes  the  materials  for  the  manufacture  of  a  chattel, 
as  well  as  his  own  labour  and  skill,  the  contract  is,  as  previously  men- 
tioned, a  contract  of  sale,  and  if  the  thing  perishes  by  accident  before  it  is 

(»)  Fletcher  v.  Gillespie,  3  Bing.  687.     White      Union,  12  Jar.  85,  Ch. 
y.  Parkin,  12  Rait,  578.  (q)  Menetont  v.  Athavm,  3  Burr.  1592.    As  to 

(o)  Lovelock  v.  King,  1  Mood.  &  Rob.  60.  Ssamkn's  wages,  see  7  &  8  Vict.  c.  112,  a.  17  ; 

(p)  Price  y.  Dyer,  17  Yes.  364.     As  to  orders      post,  p.  532. 
in  writing  for  extra  work  see  Kirk  v.  Bromley 
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delivered,  the  loss  will  fall  either  upon  the  vendor  or  purchaser  according 
as  the  right  of  property  in  the  chattel  may  or  may  not  have  passed  to  the 
latter.  {Ante,  pp.  259,  260.)  When,  on  the  other  hand,  the  materials  are 
furnished  by  the  employer,  and  the  workman  contributes  merely  his  labour 
and  skill,  the  contract  is,  as  we  have  already  seen,  a  contract  for  work  and 
labour  simply,  and  the  right  of  the  workman  to  demand  payment  for  his 
work  in  case  of  the  destruction  of  the  chattel  by  inevitable  accident  before 
it  has  been  delivered  back  to  the  employer,  depends  upon  the  nature  of 
the  contract,  and  of  the  work,  and  also  upon  custom  and  usage.  When 
the  contract  is  entire  and  indivisible  for  the  manufacture  out  of  materials 
furnished  by  the  employer  of  a  particular  chattel  for  a  specific  sum,  to  be 
paid  on  the  completion,  and  delivery  of  the  chattel  to  the  employer,  and 
the  chattel  is  destroyed  by  inevitable  accident,  whilst  it  remains  unfinished 
in  the  hands  of  the  workman,  the  employer  must  stand  to  the  Iqss  of  his 
materials,  and  the  workman  to  the  loss  of  the  price  and  value  of  his 
labour.  If  a  tailor,  for  example,  is  employed  to  make  a  coat  out  of  cloth 
furnished  by  the  employer,  and  is  to  be  paid  for  the  exercise  of  his  labour 
and  skill  on  the  completion  and  delivery  of  the  coat,  and  before  the  coat  is 
finished,  the  cloth  is  destroyed  in  the  hands  of  the  tailor  by  an  accidental 
fire,  the  tailor  has  no  claim  against  the  employer  for  the  payment  of  the 
work  actually  done.  So  if  a  printer  is  employed  to  print  a  book  at  so  much 
per  sheet,  the  price  and  value  of  the  printing  to  be  paid  for  on  the  comple- 
tion of  the  work,  and  before  the  whole  impression  has  been  worked  off  and 
made  ready  for  delivery,  an  accidental  fire  breaks  out  upon  the  printer's 
premises  and  consumes  the  work,  the  employer  must  stand  to  the  loss  of 
his  paper,  and  the  printer  to  the  loss  of  the  price  and  value  of  his  labour 
and  skill,  (r)  But  if  the  work  has  been  completed,  and  the  copies  have 
been  printed  and  made  ready  for  delivery,  and  placed  at  the  disposal  of 
the  employer,  they  remain  at  his  risk,  as  the  right  of  property  in  the 
printed  work  has  then  passed  to  him,  and  if  an  accidental  fire  then  breaks 
out  and  consumes  them,  he  must  stand  to  the  loss  and  pay  the  printer  his 
hire.(.v)  If  the  price  is  not  to  be  paid  in  solido  on  the  completion  of  the 
work,  and  the  thing  to  be  done  is  divisible  and  apportionable,  and  the  fair 
presumption  is  in  favour  of  a  payment  to  keep  pace  with  the  execution  of 
the  work,  then  the  workman  is  justly  entitled  to  a  fair  remuneration  for 
the  work  actually  done,  although  the  employer,  by  reason  of  the  accident, 
can  never  reap  the  benefit  of  it.  When  the  work  is  to  be  paid  for  as  it 
proceeds,  the  produce  of  the  labour  exercised  upon  the  materials  of  the 
employer  becomes  the  property  of  the  latter,  as  each  portion  of  work  is 
done,  and  the  price  thereof  becomes  at  the  same  time  a  debt  due  to  the 
workman  ;  the  produce  of  the  labour,  therefore,  remains  at  the  risk  of  the 
employer  to  whom  it  belongs,  and  if  it  perishes  by  inevitable  accident  in 

(r)  aUhtt  v.  Mawman,  1  Tuunt.  140.  (*)  A'Vard  x.  Booth,  7  C.  &  P.  108. 
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the  hands  of  the  workman,  the  employer  must  stand  to  the  loss,  and  must, 
notwithstanding  such  loss,  pay  the  price  of  it. 

If  a  chattel  of  the  employer  has  been  delivered  to  the  undertaker  of  the 
work  to  be  repaired,  the  accessorial  materials  supplied  by  the  latter  for  the 
work,  become,  as  we  have  previously  seen,  the  property  of  the  employer,  as 
soon  as  they  are  attached  to  the  chattel  under  repair,  upon  the  principle 
that  omne  accessorium  sequitur  suum  principale,  and  if  the  completion  of 
the  work  is  not  made  either  by  agreement  or  by  custom,  a  condition  prece- 
dent to  the  payment,  the  loss  of  such  materials,  as  well  as  of  the  value  of 
the  work  and  labour  employed  upon  them,  is  the  loss  of  the  employer  and 
not  of  the  workman,  and  the  employer,  consequently,  must  pay  the  hire, 
although  he  can  reap  no  benefit  from  what  has  been  done.  Thus,  in  the 
case  of  building  contracts,  where  the  employer  furnishes  the  land  upon 
which  a  house  is  to  be  erected,  if  the  contract  is  an  entire  and  indivisible 
contract  for  the  building  of  the  house  for  a  specific  sum  to  be  paid  on  its 
completion,  and  the  edifice  is  destroyed  by  lightning,  or  overthrown  by  a 
whirlwind  during  the  progress  of  the  work,  the  contractor  must  stand  to  the 
loss,  and  be  himself  at  the  expense  of  repairing  the  damage.  But  if  no 
price  is  specified,  and  no  time  of  payment  fixed,  the  right  presumption  is 
that  the  work  and  the  materials  are  to  be  paid  for  as  the  work  advances,  and 
the  materials  are  attached  to  the  freehold,  and  become  the  property  of  the 
employer,  and  if  the  materials  and  the  produce  of  the  labour  perish  by 
accident,  the  employer  must,  notwithstanding  the  loss,  pay  the  price  of 
them  according  to  measure  and  value,  or  the  customary  rate  of  remuneration. 
If  the  contract  price  of  the  building  is  to  be  paid  by  instalments  on  the 
completion  of  certain  specified  portions  of  the  work,  each  instalment  be- 
comes a  debt  due  to  the  builder  as  the  particular  portion  specified  is  com- 
pleted, and  if  the  house  is  destroyed  by  accident,  the  employer  would  be 
bound  to  pay  the  instalments  then  due,  but  would  not  be  responsible  for 
the  intermediate  work  and  labour  and  materials. (/)  So  in  the  Roman  law, 
if  a  builder  was  employed  to  build  a  house  on  the  land  of  the  employer,  and 
the  building  was  overthrown  by  an  earthquake,  or  destroyed  by  lightning 
during  the  progress  of  the  work,  the  employer  was  accountable  both  for 
the  materials  which  the  undertaker  of  the  work  had  furnished  and  for  what 
was  due  on  account  of  the  workmanship,  inasmuch  as  the  materials,  and 
the  produce  of  the  labour,  became  the  property  of  the  employer  as  soon  as 
they  were  fixed  on  the  land.  But  if  by  an  express  contract  between  the 
parties,  the  payment  of  the  money  was  made  conditional  on  the  comple- 
tion and  approval  of  the  building,  so  that  nothing  was  due  until  the  whole 
of  the  work  had  been  performed,  then  the  builder  lost  both  the  value  of 
his  materials  and  of  his  workmanship,  and  was  bound  to  reconstruct  the 
building  before  he  called  upon  the  employer  for  payment,  (u) 

(t)  Tripp  v.  Armitage,  4  M.  &  W.  687.  (u)  Dig.  lib.  19,  tit  3,  lex  59 ;  Dig.  lib.  6,  tit.  1, lex  39. 
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Work  to  be  approved  of  be/ore  payment. — If  a  tailor  undertakes  to 
make  me  a  coat  upon  the  terms  that  I  am  not  to  take  and  pay  for  it,  if,  on 
inspection,  I  disapprove  of  the  style  and  workmanship,  I  am  at  liberty  to 
return  the  coat  and  refuse  payment  of  the  price,  if  I  think  fit  so  to  do. 
But  if  I  engage  an  artist  to  work  up  my  own  materials,  or  to  paint  a  ceil- 
ing in  my  house,  and  I  have,  consequently,  no  opportunity  or  power  of 
returning  him  the  produce  of  his  labour,  I  cannot  make  my  approval  of  the 
work,  a  condition  precedent  to  his  right  to  demand  some  remuneration  for 
what  he  has  done,  (or)  If  a  contract  for  the  building  or  repairing  of  a  house 
provides  for  the  inspection  and  approval  of  the  work  by  the  employer  be- 
fore payment  of  the  contract  price,  the  employer  must  be  afforded  an  op- 
portunity of  inspection  before  he  can  be  called  upon  to  pay,  but  he  cannot 
by  unreasonably  withholding  his  approval  after  an  opportunity  of  inspec- 
tion has  been  afforded  him,  deprive  the  workman  of  his  hire.(y)  The  em- 
ployer has,  indeed,  a  right  in  all  cases  to  inspect  the  work  before  he  pays 
for  it,  but  his  approval  of  it  is  by  no  means  essential  to  the  maintenance 
of  an  action  by  the  workman,  (z)  It  will  always  be  a  question  for  the  jury 
to  determine,  whether  the  employer  ought  reasonably  to  have  been  satis- 
fied with  the  work  done,  (a)  By  an  agreement  between  a  landlord  and  a 
tenant,  it  was  stipulated  that  the  tenant  should,  within  one  year  from  the 
making  of  the  agreement,  expend  the  sum  of  200/.  in  erecting  a  kitchen 
and  making  various  alterations  and  repairs  upon  the  demised  premises,  to 
be  inspected  and  approved  of  by  the  landlord,  and  the  tenant  was  to  be 
allowed  to  deduct  200/.  out  of  the  rent  in  respect  of  such  repairs,  on  the 
landlord's  approval  being  given.  The  repairs  were  accordingly  done,  and 
the  tenant  claimed  the  deduction,  but  the  landlord  conceiving  the  value  of 
them  to  be  far  below  200/.  refused  to  allow  the  deduction,  and  maintained 
that  his  approval  was  a  condition  precedent  to  the  tenant's  right  to  retain 
the  amount,  but  the  court  held  that  this  was  not  so,  and  that  the  essential 
part  of  the  contract  was  the  making  of  the  alterations  and  repairs,  for 
otherwise  the  tenant's  right  to  be  reimbursed  the  costs  of  the  repairs 
might  be  altogether  defeated,  although  the  contract  on  his  part  had  been 
faithfully  fulfilled.  "  The  landlord's  capriciously  and  without  cause  with- 
holding his  approval,"  observes  Tindal,  C  J.,  "never  could  have  been 
contemplated  by  the  parties;  it  would  in  effect  have  been  a  condition 
going  to  the  destruction  of  the  .thing  granted,  when,  according  to  the  well 
known  rule,  the  thing  granted  would  pass  freed  from  the  condition."  (J)  A 
condition  in  a  contract  for  work  and  services,  that  die  work  contracted  for 

(x)  "  Ces  termes,  si  je  suis  content  de  l'ouvmge,  417. 
ne  doivent  pas  etre  entendus  en  ce  sens,  que  le  To-  (y)  DaUman  v.  King,  5  Sc  382. 

cateur  puisse  etre  admis  indistinctement  a  dire  qu'il  (z)  Hughe*  v.  Lenny,  5  M.  &  W.  183. 

n'est  pas  content  de  l'ouvrage,  pour  se  dispenser         (a)  Parsons  v. Sexton,  16  Law  J.,  (-.P.  184. 
de  payer  la  gratification  promise,  ce  qui  rendroit  (o)  DaUman  ▼.  King,  6  8c  N.  R.  389 

cette  clause  nulle  et  illusoire."    Poth.  Louage  No. 
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shall  be  done  "  in  a  proper  and  workmanlike  manner,"  is  not  a  condition 
precedent  going  to  the  whole  root  of  the  action.  "  Such  a  condition  is 
implied  in  every  contract  for  work  and  labour ;  and  if  it  were  a  condition 
precedent  to  the  plaintiff's  right  to  remuneration,  any  little  deficiency 
would  destroy  the  contract,  and  deprive  the  plaintiff  of  ary  claim  for  pay- 
ment." Neither  is  "  the  performance  of  every  portion  of  the  work  a  con- 
dition precedent  to  the  payment  of  the  stipulated  price,  otherwise  the  least 
deviation  would  deprive  the  plaintiff  of  the  whole  price."  (c) 

Work  rendered  useless  by  the  negligence  or  incompetence  of  the  work- 
man.— Whenever  the  work  contracted  to  be  done  is  a  work  of  art  and 
skill,  and  the  undertaker  being  charged  with  the  bare  work,  executes  it  so 
negligently  and  unskilfully  as  to  render  it  utterly  useless  to  the  employer, 
he  cannot  call  upon  the  latter  for  payment  of  it.  Thus,  where  a  man 
undertook  to  erect  a  stove  in  a  shop,  and  to  lay  a  tube  under  the  floor, 
which  would  carry  off  the  smoke,  and  the  plan  entirely  failed,  and  the 
stove  could  not  be  used,  it  was  holden,  that  he  was  not  entitled  to  an 
action  in  respect  of  his  work  and  labour  in  the  erection  of  the  stove.  In 
such  a  case,  observes  Lord  Ellenborough,  "  if  there  has  been  no  beneficial 
service  there  shall  be  no  pay."(rf)  A  builder  contracted  with  the  defend- 
ant to  rebuild  the  front  of  his  house,  and  built  it  out  of  the  perpendicular, 
so  that  it  was  in  danger  of  falling,  and  required  to  be  taken  down ;  and  it 
was  holden,  that  the  builder  could  not  maintain  any  action  in  respect  of 
such  defective  execution  of  the  work.(e)  "  If  a  man  has  contracted  with 
another  to  build  him  a  house  for  a  certain  sum,  it  would  not  be  sufficient 
for  him  to  show  that  he  had  put  together  such  a  quantity  of  brick  and 
mortar,  he  ought  to  be  prepared  to  show  that  he  had  done  the  stipu- 
lated work  according  to  the  contract.  And  it  is  open  to  the  defendant  to 
prove  that  it  was  executed  in  such  a  manner  as  to  be  of  no  value  to 
him."(/)  If  a  surveyor  makes  an  estimate  of  the  expense  of  certain 
works,  which  turns  out  to  be  incorrect  to  a  very  considerable  extent,  either 
from  negligence  or  want  of  skill,  he  is  not  entitled  to  recover  anything  for 
his  plans,  specifications,  or  estimates.  "  The  just  value  of  the  services 
may  be  appreciated,  and  if  they  have  been  found  wholly  abortive,  or  the 
defendant  has  suffered  an  injury,  instead  of  deriving  a  benefit  from  them, 
the  party  rendering  such  abortive  services  is  entitled  to  no  compensation 
for  his  trouble."^) 

When  the  contract  is  for  the  erection  of  a  building,  or  of  some  fixture, 
on  the  soil  of  the  employer,  and  the  building  is  so  negligently  constructed 

(c)  Mondel  v.  Steel,  8  M.  &  W.  870.  M.  &  W.  35*2. 

(<£)  Duncan  ▼.  Blundell,  3  Stark.  6.    Duffit  ▼.  (/)  Le  Blanc,  J.,  Batten  *.  Butter,  7  East,  484. 

James,  cited  7  East,  481.     Hayulden  v.  Staff %  5  (g)  Moneypenny  ▼.  Hartland,  1  C.  &  P.  352 ; 

Ad.  &  E.  161.  2  C.  &  P.  378,  s.  c.  Deneto  v.  Daveretl,  3  Campb. 

(e)  Farnsievrth  v.  Oarrardy  1  Campb.  38.    The  451. 
Christina,  12  Jur.  251.     Grounsell  ▼.  Lamb,  i 
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as  to  be  dangerous  and  unfit  for  use,  the  employer  may  require  the  builder 
to  take  down  the  structure,  and  rebuild  it,  and  is  not  liable  to  pay  any 
portion  of  the  contract  price  until  that  has  been  done.  If  the  builder  ne- 
glects so  to  do,  and  refuses  to  fulfil  his  part  of  the  contract,  the  employer 
may  give  him  notice  to  remove  his  materials  from  off  the  land,  and  may 
resist  payment  of  any  portion  of  the  price  of  the  work.  If  he  retains  the 
materials,  and  makes  use  of  them,  he  will  be  bound  to  pay  their  fair 
value;  (A)  but  if  the  materials  are  altogether  useless,  or  the  employer  has 
suffered  from  the  breach  of  contract  on  the  part  of  the  workman,  more 
damage  and  injury  than  they  are  worth,  he  is  not  bound  to  pay  anything* 
"  If  a  bricklayer  brings  an  action  against  his  employer  for  work  and  labour 
done  in  building  a  wall,  if  he  had  so  erected  it  that  it  would  be  liable  to 
fall  down  shortly  after  its  completion,  he  would  not  be  entitled  to  recover, 
as  the  utility  of  the  work  must  be  looked  at  and  considered,  in  order  to  ap- 
portion the  remuneration  to  which  the  builder  might  be  entitled."(t) 

So,  with  regard  to  professional  men,  if  a  surgeon  requires  his  patient 
to  undergo  an  operation  which  turns  out  to  have  been  altogether  useless 
or  unnecessary,  he  cannot  make  it  the  subject  of  a  pecuniary  claim  or 
charge  on  such  patient.  (A:)  If  a  medical  man  ignorantly  and  unskilfully 
administers  improper  medicines,  and  the  patient,  consequently,  derives  no 
benefit  from  his  attendance,  the  medical  man  is  not  entitled  to  any  remu- 
neration for  what  he  has  done ;  but  if  he  has  employed  the  ordinary 
amount  of  skill  in  his  profession,  and  has  applied  remedies  fitted  to  the 
complaint,  and  calculated  to  do  good  in  general,  he  is  entitled  to  his  hire 
and  reward,  although  they  may  have  failed  in  the  particular  instance,  such 
failure  being  then  attributable  to  some  vice,  or  peculiarity,  in  the  constitu- 
tion of  the  patient,  for  which  the  medical  man  is  not  responsible.  (/)  If  a 
surveyor,  engineer,  or  architect,  from  negligence  or  want  of  still,  gives 
his  employers  a  grossly  incorrect  estimate  of  the  cost  of  certain  works  and 
engineering  operations,  and  thereby  leads  them  into  expenses  which  they 
would  not  have  incurred  had  they  received  correct  information,  he  is  not 
entitled  to  be  paid  for  his  plans,  estimates,  and  specifications,  or  for  his 
work  and  labour  and  expenses  in  preparing  them.(m)  But  if  the  incor- 
rectness of  the  estimate  does  not  arise  from  the  negligence  or  incompe- 
tency of  the  workman,  but  from  inherent  difficulties  in  the  work  itself, 
baffling  all  ordinary  calculations,  the  incorrectness  of  the  estimate  will  not 
relieve  the  employer  from  the  obligation  of  payment.  If  an  attornev, 
conducting  a  suit,  is  guilty  of  misconduct  and  negligence,  by  reason 

{h)  Lucas  v.  Godwin,  4  Sc.  502.  (/)  Hand*  v.  Hooper,  7  C.  &  P.  84.    Katntn 

•    (i)  TindiU,  C.  J.,  5  M.  &l  P.  644.    lb.  548,  per  ▼.  McMvllen,  Peake,  88.     Hvp*  ▼.  Pkdp,  2 

Aldcrson,  J.,  Ellenborongh,  C.  J.     Fanuwortft  v.  Stark.  480. 

Qarrard,  1  Campb.  37.     Pothier.    Louage  d'ouv-  (wi)  Monty  penny  v.  Heartland,  2  C  &  P.  378 : 

rage,  No.  484.  1  C.  &  P.  854,  i.  c. 

(*)  Tindal,  C,  J.  5  M.  U  P.  544. 
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whereof  all  the  previous  steps  taken  in  the  cause  become  useless,  he  can- 
not recover  his  charges  for  any  part  of  the  business  he  has  done  ;  but  if 
the  suit  fails  from  causes  over  which  the  attorney  has  no  control  the  case 
is  otherwise,  (n) 

Defective  work  accepted  by  the  employer. — Whenever  the  employer  has 
accepted  and  retains  the  benefit  of  work  done  for  him  under  a  special 
contract  which  has  been  abandoned  or  rescinded,  and  remains  no  longer 
a  subsisting  contract  to  be  carried  into  complete  execution  by  the  work- 
man, he  is  liable,  as  we  have  already  seen,  (ante,  p.  68,)  to  pay  a  reason- 
able remuneration  in  respect  thereof.  If  the  workman  undertakes  to  repair 
a  chattel,  the  property  of  the  employer,  and  the  new  work  and  materials 
are  so  intermixed  with  the  old  work,  that  the  one  cannot  be  separated 
from  the  other  without  injury  to  the  chattel,  and  the  employer  conse- 
quently accepts  the  work,  his  liability  to  pay  for  it  in  case  it  has  been 
negligently  and  unskilfully  executed,  depends  upon  the  utility  or  inutility 
of  the  work.  If  the  chattel  has  been  benefited  and  rendered  more  valuable 
by  what  has  been  done,  the  employer  must  pay  the  fair  value  of  the  work- 
manship ;  but  if  it  is  in  nowise  improved,  and  the  work  done  has  been  so 
negligently  executed  as  to  be  worth  nothing,  the  employer  cannot  be  called 
upon  for  payment.  If  the  contract  is  an  entire  and  indivisible  contract 
for  the  completion  of  certain  work,  such  as  the  contract  to  make  complete 
"the  dilapidated  chandelier  for  the  sum  of  10/.,"  previously  mentioned, 
(ante,  p.  510,)  and  the  chattel  is  returned  in  an  unfinished  state,  the  em- 
ployer may  require  the  undertaker  of  the  work  to  complete  and  perfect  the 
article,  and  refuse  payment  of  the  money  until  it  is  done ;  and  the  latter 
cannot,  so  long  as  the  contract  remains  open  and  unrescinded,  and  the 
employer  has  declared  his  intention  not  to  accept  the  work  in  its  incom- 
plete state,  maintain  an  action  for  the  contract  price.  But  if  the  employer 
has  received  the  work,  and  retained  the  article  in  his  possession  for  any 
length  of  time,  without  making  any  complaint  of  the  defective  execution 
of  the  work,  he  will  be  deemed  to  have  accepted  it,  and  must  pay  what  it 
may  be  considered  to  be  fairly  worth,  (o) 

Substantial  performance. — Whenever  a  contract  for  work  and  labour 
has  been  substantially  performed,  and  the  employer  has  had  in  substance 
what  he  bargained  for,  he  is  bound  either  to  pay  the  stipulated  remunera- 
tion or  such  an  amount  as  the  work  is  fairly  worth,  although  the  contract 
has  not  been  fully  and  strictly  performed,  and  the  workman  has  not  done 
all  the  work  he  has  engaged  to  do,  or  has  not  performed  it  at  the  exact 
time  or  in  the  exact  mode  specified,  or  in  exact  accordance  with  the  orders 
and  instructions,  and  the  employer  consequently  has  not  derived  all  the 

(*)  Bracey  ▼.  Carter,  12  Ad.  &  E.  873.  peu  considerable  sans  so  plaindre.    Poth.   Louage, 

(o)  Ante,  p.  67.    L'ouvrage  est  cense*  tacitcment      No.  437. 
refu,  lorsquc  lc  locatcur  a  laiase"  pass£  un  temps  un 
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benefit  he  would  have  done  from  the  contract,  if  it  had  been  frilly  and 
faithfully  performed  in  every  particular. (p)  In  cases  where  the  employer 
has  had  in  substance  what  he  bargained  for,  but  the  contract  has  not  been 
strictly  fulfilled  by  the  workman,  the  employer  may  obtain  an  abatement 
of  the  contract  price,  by  way  of  compensation  for  the  injury  he  has  sus- 
tained, or  he  may  bring  a  cross  action  against  the  workman  to  recover 
damages  for  the  nonfulfilment  by  the  latter  of  the  strict  terms  of  his  en- 
gagement. 

Abatement  of  the  contract  price  for  work. — "Formerly  when  an  action 
was  brought  for  the  price  of  work  agreed  to  be  done  at  a  stipulated  rate, 
the  defendant  was  not  allowed  to  make  any  deduction  from  that  stipulated 
price,  in  respect  of  the  plaintiff's  having  failed  properly  to  perform  his 
contract,  but  was  driven  to  his  cross  action  for  the  breach  of  it ;  but  the 
law  is  now  settled  otherwise  ;"(y)  and  it  has  been  holden  that  whenever  a 
contract  for  work  and  services  on  the  one  side,  and  payment  on  the  other, 
has  been  so  far  executed  as  to  give  rise  to  a  cause  of  action  in  respect  of 
the  thing  sold  or  the  work  done,  but  has  not  been  fully  performed,  it  is 
competent  to  the  defendant  to  show,  in  reduction  of  the  price  agreed  to  be 
paid,  that  the  subject-matter  of  the  contract  is  diminished  in  value  by 
reason  of  the  incomplete  and  inefficient  execution  of  the  work  by  the 
plaintiff.  In  an  action  for  the  price  of  a  warm-air  apparatus,  it  appeared 
that  the  plaintiff  had  agreed  to  erect  a  powerful  warm-air  stove  and  appa- 
ratus in  a  chapel,  and  that  the  defendant  had  agreed  to  pay  him  the  sum  of 
70/.  for  so  doing,  and  the  claim  for  the  money  was  resisted  on  the  ground 
that  the  apparatus  was  imperfect,  and  did  not  answer  the  purpose  for 
which  it  was  known  to  be  required  ;  and  it  was  held  by  Tindal,  C.  J.,  that 
if  the  stove  in  question  was  altogether  incompetent  and  unfit  for  the  pur- 
pose, and  did  not  at  all  answer  the  end  for  which  it  was  intended,  the  de- 
fendant was  not  bound  to  pay  for  it ;  but  that  if  the  apparatus  was  in  the 
main  substantial,  but  not  quite  so  complete  as  it  ought  to  have  been,  ac- 
cording to  the  contract,  the  action  was  maintainable  for  the  price,  and  that 
the  jury  might  deduct  from  the  full  price  such  a  sum  as  would  enable  the 
defendant  to  do  that  which  was  required  to  make  it  complete  and  perfectly 
effective.  "  Where  a  party  engages  to  do  certain  work  on  certain  speci- 
fied terms  and  in  a  certain  specified  manner,  but  does  not  perform  the 
work  so  as  to  correspond  with  the  specification,  he  is  not,  of  course,  en- 
titled to  recover  the  price  agreed  upon  in  the  specification,  nor  can  he 
recover  according  to  the  actual  value  of  the  work  done,  as  if  there  had 
been  no  special  contract.  What  the  plaintiff  is  entitled  to  recover  (if  he 
is  entitled  to  recover  anything)  is  the  price  agreed  upon  in  the  specifica- 
tion, subject  to  a  deduction,  and  the  measure  of  that  deduction  is  the  sum 

(p)  Mill*  v  BlachdU  17  Law  J.,  Q.  B.  33.  (q)  Aldenon,  B.,  Rigg*  v.  Burbidge,  15  M.  & 

Hall  v.  Bainbridge,  5  Q.  B.  233.  W.  600. 
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which  it  would  take  to  alter  the  work  to  make  it  correspond  with  the 
specification,  (r)  And  the  defendant  is  not,  as  we  have  already  seen,  by 
reason  of  his  having  given  evidence  of  such  breach  of  contract  on  the  part 
of  the  plaintiff,  and  obtained  a  reduction  of  the  agreed  price,  according  to 
the  difference  between  the  value  of  the  work  actually  done  and  that  which 
ought  to  have  been  done  according  to  the  contract,  precluded  from  bringing 
his  cross  action  to  recover  compensation  for  any  special  damage  he  may 
have  sustained  by  reason  of  the  non-compliance  by  the  plaintiff  with  the 
strict  terms  of  the  engagement,  (s) 

Care,  however,  must  be  taken  to  mark  the  distinction  between  an  action 
on  the  special  contract  itself  for  the  agreed  price  of  the  work,  and  an 
action  upon  a  bill  of  exchange  or  promissory  note  given  by  way  of  pay- 
ment of  the  amount.  "  In  the  former  the  value  of  the  work  only  can  be 
recovered ;  in  the  latter  the  party  holding  bills  given  for  the  price  of  the 
work  done  can  recover  on  them  unless  there  has  been  a  total  failure  of  the 
consideration.  If  the  consideration  fails  partially,  as  by  the  inferiority  of 
the  work,  the  buyer  must  seek  his  remedy  by  a  cross  action.  The  contract 
also  may  be  divisible,  but  the  security  is  entire."  (/) 

General  duties,  obligations,  and  liabilities  o/'taskworkmen. — Far- 
riers and  smiths,  who  open  shops  by  the  road  side,  and  profess  to  physic 
and  shoe  the  horses  of  all  travellers,  are  bound,  in  common  with  common 
carriers,  (post,  ch.  10,  s.  2,)  and  common  innkeepers,  (ante,  ch.  8,  s.  3,)  to 
exercise  their  craft  in  favour  of  all  who  pass  along  the  road,  on  being  ten- 
dered the  customary  hire.(w) 

Common  ferrymen  also  are  bound  by  law  to  convey  across  their  ferry, 
at  customary  and  seasonable  hours,  all  travellers  who  present  themselves, 
and  tender,  or  are  able  and  ready  and  willing  to  pay,  the  customary  gra- 
tuity ;  and  they  are  bound,  moreover,  to  provide  a  boat  and  tackle,  in 
good  order  and  condition,  together  with  able  and  expert  boatmen,  to  fulfil 
the  duties  of  the  office,  (x)  Every  person  who  has  entered  into  a  contract 
for  the  performance  of  a  particular  task  or  job,  is  bound  to  enter  upon  his 
employment  without  delay,  and  be  active,  industrious,  careful,  and  dili- 
gent in  the  performance  of  the  work,  to  do  it  according  to  orders  given 
and  assented  to;(y)  to  complete  it  within  a  reasonable  period,  if  no  time 
has  been  agreed  upon  for  its  fulfilment;  and  to  exercise  a  reasonable 
amount  of  care  and  skill  in  its  execution.  If  the  work  is  to  be  performed 
under  the  direction  of  a  surveyor  to  be  appointed  by  the  employer,  the 

(r)  Parke,  J.,  Thornton  ▼.  Place,  1  Mood.  &  Tye  v.  Chcynne,  2  Campb.  847. 

Rob.  218.    Ellis  v.  HanUen,  8  Taunt.  58.  BaiUie  («)  Keilw.  60,  pi.  4.   Jeffries,  C.  J.,  Jaekton  ▼. 

v.  KM,  4  Brag.  N.  C.  652.    Street  v.  Blag,  4  Roaers.  2  Show.  328,  832;  Raym.  654. 

Bing.  N.  C.  462,  463.  (*)  Churchman  v.  Tunslai,  Hardr.  168 ;  5  T. 

(«)  Ante,  p.  313.    Mondel  v.  Steel.  8M.&W.  R.  160  ;  Sav.  14,  pi.  38.     Walker  v.  Jackson,  10 

858.     Rigge  v.  Burbidge,  15  M.  &  W.  599.  M  &  W.  161. 

(0  Morgan  t.  Richardson,  1  Campb.  40,  n.  (y)  Streeter  v.  Uorlock,  7  Moore,  287. 
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appointment  of  such  surveyor  is  a  condition  precedent  to  the  liability  of 
the  workman  to  commence  his  task ;  and  if  the  surveyor  is  not  appointed 
within  a  reasonable  period,  the  undertaker  of  the  work  is  released  from 
his  engagement  to  do  the  work.(s)  In  ordinary  cases,  the  workman 
may  accomplish  the  work  through  the  medium  of  inferior  agents  and 
workmen  ;  but  if  the  work  is  a  work  of  art  and  genius,  and  the  contract  is 
founded  upon  the  personal  talent  and  capacity  of  the  artist,  he  impliedly 
undertakes  to  perform  the  work  himself,  and  not  intrust  it  to  an  inferior 
agent  of  less  skill  and  reputation.  If  a  portrait-painter,  for  example,  is 
employed  to  paint  a  portrait,  or  an  artist  to  design  a  ceiling,  (a)  he  cannot, 
without  the  consent  of  the  employer,  intrust  the  execution  of  the  work  to  a 
third  party. 

Of  the  implied  obligation  to  do  the  work  well. — Every  workman  impli- 
edly undertakes  to  do  his  work  well,  and  in  a  workman-like  manner,  and 
according  to  the  rules  and  principles  of  his  trade  or  art  "  When  a  person 
is  employed  in  a  work  of  skill,  the  employer  buys  both  his  labour  and  his 
judgment ;  he  ought  not  to  undertake  the  work  if  he  cannot  succeed,  and 
he  should  know  whether  he  will  or  not." (b)  Every  workman  impliedly 
promises  his  employer  that  he  is  possessed  of,  and  will  exercise  the  ordi- 
nary amount  of  skill  and  knowledge  incident  to  his  particular  craft,  art, 
or  profession.  If  the  work  is  defective,  either  from  want  of  skill  in  the 
execution  of  it,  or  the  insufficiency  and  viciousness  of  the  materials  fur- 
nished by  the  workman,  the  latter  is  responsible  for  a  breach  of  contract 
Thus  where  a  carpenter  undertook  to  build  a  booth  on  a  race-course,  and 
the  booth  fell  down  in  the  middle  of  the  races,  from  bad  materials  and 
bad  workmanship,  it  was  held  that  the  carpenter  was  responsible  for  the 
damage  that  had  been  sustained,  (c)  And  if  a  carpenter  undertakes  to 
roof  a  barn,  and  employs  defective  materials,  or  does  his  work  so  negli- 
gently and  unskilfully,  that  the- thatch  sinks  and  lets  in  the  wet,  he  is  liable 
for  the  injury  to  the  building  so  occasioned,  (d)  So,  to  cite  an  example 
from  the  French  law,  "  If  I  employ  a  builder  to  build  me  a  new  house,  or 
repair  the  one  I  am  living  in,  and  from  badness  of  construction,  or  the  de- 
fective materials  employed,  the  house  falls,  and  destroys  my  furniture,  the 
builder  must  make  good  the  loss." — If  I  employ  a  carpenter  to  make  a 
staircase,  and  the  stairs  are  so  badly  constructed  as  to  be  dangerous  and 
unfit  for  use,  the  carpenter  is  responsible  for  the  damage  I  sustain,  (e) 


(z)  Coombe  v.  Greene,  11  M.  &  W.  483. 

(a)  Le  principe  que  le  conducteur  peut  faire  faire 
I'ouYiage  par  un  autre,  recoit  exception  a  l'6gard 
des  ouvrages  de  glnie  dans  lcquels  on  considere  le 
talent  personnel  de  celui  a  qui  on  le  donne  a  faire ; 
comme  lorsque  j'ai  fait  march  e  avec  un  peintre  pour 
peindre  un  plafond,  il  ne  lui  est  pas  pennis  de  la 
faire  faire  par  un  autre  sans  mon  consentment. 
Poth.,  Louage,  No.  421. 

(6)  Bayley,  J.,  Duncan  v.  Blundell,  8  Stark. 


7  ;  5  M.  &  P.  548.  C'est  de  sa  parte  on  fcote 
de  se  charger  d*une  chose  qui  suipane  set  force* 
Pothier,  404.  No.  425. 

(e)  Broom  v.  Davis,  7  Bast,  479,  n.  (a)  Money- 
penny  v.  ffartland,  2  C.  &  P.  378.  Ante,  210, 
211. 

(d)  Batten  v.  Butter,  7  East,  484. 

(«)  Pothier,  (Louage,)  No.  427 ;  Traite  des 
Obligations,  No.  168. 
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The  employer  is  not,  by  reason  of  his  having  given  evidence  of  the 
breach  of  contract  on  the  part  of  the  workman,  and  obtained  a  reduction 
of  the  contract  price  of  the  work  in  an  action  brought  for  the  recovery 
thereof  (ante,  p.  520),  precluded  from  bringing  his  cross  action  to  recover 
compensation  for  any  special  damage  he  may  subsequently  have  sustained 
by  reason  of  the  negligent  and  unskilful  execution  of  the  work.  (/)  The 
degree  of  skill  and  diligence  which  is  required  from  the  workman,  rises  in 
proportion  to  the  value,  the  delicacy,  and  the  beauty  of  the  work,  and  the 
fragility  and  brittleness  of  the  materials.  The  Roman  law  required  the 
exercise  of  greater  skill  and  diligence  from  workmen  who  undertook  the 
delicate  work  of  raising  or  removing  pillars  of  granite  and  porphyry,  than 
from  those  who  were  employed  upon  common  materials ;  and  greater  care 
from  a  person  who  undertook  to  remove  a  column,  than  from  a  man  who 
was  employed  in  the  transport  of  a  rude  block  of  stone,  (g)  So  in  our 
own  law,  if  I  hire  the  labour  and  services  of  shipbuilders,  clockmakers,  or 
any  other  artificers  or  handicraftsmen,  they  are  severally  bound  to  exer- 
cise in  their  respective  callings  superior  skill  and  knowledge  ;  for  it  is  their 
own  fault  if  they  undertake  a  work  of  skill  without  being  possessed  of 
sufficient  skill,  or  apply  less  than  the  occasion  requires.  If  I  hire  the 
labour  and  services  and  skill  of  a  coachman  or  driver  of  a  carriage,  a  sur- 
geon, a  surveyor,  an  apothecary,  a  farrier,  an  attorney,  or  any  other  pro- 
fessional person,  he  impliedly  undertakes  for  the  possession  and  exercise 
of  competent  skill  and  knowledge  in  the  practice  of  his  art  or  profession, 
and  is  responsible  for  any  injury  I  may  sustain  from  his  neglect  to  exer- 
cise such  skill.  (A) 

"  Every  person,"  observes  Tindal,  C.  J., "  who  enters  into  a  learned  pro- 
fession, undertakes  to  bring  to  the  exercise  of  it  a  reasonable  degree  of 
care  and  skill.  He  does  not  undertake,  if  he  is  an  attorney,  that  at  all 
events  you  shall  gain  your  cause,  nor  does  a  surgeon  impliedly  undertake 
that  he  will  perform  a  cure  ;  nor  does  he  undertake  to  use  the  highest  pos- 
sible degree  of  skill,  but  he  undertakes  to  bring  a  fair,  reasonable,  and 
competent  degree  of  skill."  (t)  By  the  ancient  laws  of  the  Egyptians  re- 
lating to  physicians  and  medical  men,  it  was  provided,  that  if  the  physi- 
cians treated  their  patients  according  to  the  rules  and  regulations  of  the 
art  of  medicine  prescribed  and  written  down  in  a  certain  public  book  or 
register,  and  the  patient  died  under  their  hands,  they  should  not  be  answer- 
able ;  but  if  they  acted  contrary  to  those  regulations  and  written  direc- 
tions, and  the  patient  died,  then  they  were  to  be  tried  for  their  lives  !  (k) 

(/)  Afondel  v.  Steel,  8  M.  fit  W.  868.    Ante,  (%)  Lanphier  ▼.  Pkipot,  8  C.  &  P.  479.  Hancle 

200.  v.  Hooper,  7  C.  fie  P.  84.     Skilcock  v.  Passman, 

(g)  Dig.  lib.  19,  tit.  2,  1. 25,  §  7.  ib.  289.     Oibht  v.  Tunaley,  1  C.  B.  640.   Hayne 

(A)  Seare  v.  Prentice,  8  East,  852.    SUtfer  ▼.  v.  Rhodes,  15  Law  J.f  Q.  B.  137. 

Raker,  2  Will.  359.  Oladwell  v.  SUggaU,  5  Bing.  (*)  Diod.  Sic.  lib.  1,  c.  82. 
N.  C.  733.     Wood  ▼.  Curling,  15  M.  &  W.  627. 
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But  the  employer  himself  is  bound  to  exercise  ordinary  caution  and  dis- 
crimination in  the  choice  and  selection  of  the  party  he  employs.  If  he 
selects  a  common  quack  or  an  unauthorized  practitioner,  the  latter  is 
responsible  only  for  a  reasonable  and  bond  fide  exertion  of  his  capacity. 
He  is  bound  to  exercise  such  skill  as  he  actually  possesses,  and  if  he  has 
done  his  best  and  failed,  he  cannot  be  made  responsible  for  a  want  of 
skill ;  for  it  was  the  employer's  own  fault  to  trust  an  unlearned  and  un- 
skilful person,  known  not  to  be  regularly  and  properly  qualified.  If  the 
employer  "  voluntarily  employs  in  one  art  a  man  who  openly  exercises 
another,  his  folly,"  observes  Sir  William  Jones,  "  has  no  claim  to  indul- 
gence, and  unless  the  latter  makes  false  pretensions  or  a  special  under- 
taking, no  more  can  be  fairly  demanded  of  him  than  the  best  of  his  ability. 
The  case  which  Sadi  relates  with  elegance  and  humour  in  his  Gulistan,  or 
Rose  Garden,  is  not  inapplicable  to  the  present  subject  '  A  man  who 
had  a  disorder  in  his  eyes  called  on  a  farrier  for  a  remedy,  and  he  ap- 
plied to  them  a  medicine  commonly  used  for  his  patients ;  the  man  lost 
his  sight,  and  brought  an  action  for  the  damages ;'  but  the  judge  said, 
'  No  action  lies,  for  if  the  complainant  had  not  himself  been  an  ass,  he 
would  never  have  employed  a  farrier ;'  and  Sadi  proceeds  to  intimate, 
that '  if  a  person  will  employ  a  common  mat-maker  to  weave  or  embroider 
a  fine  carpet,  he  must  impute  the  bad  workmanship  to  his  own  folly.' "  (/) 
Conservation  and  re-delivery  of  materials  furnished  by  the  em- 
ployer to  be  worked  upon.— The  liabilities  of  a  workman,  to  whom  chat- 
tels have  been  bailed  or  delivered  to  be  wrought,  or  manufactured,  or 
worked  upon,  or  to  be  taken  care  of,  or  sold,  or  otherwise  dealt  with,  in 
the  course  of  his  trade  or  employment,  form  part  of  the  general  law  of 
bailments  for  hire.  The  term  bailment,  derived  from  the  French  word 
bail  or  bailler,  to  deliver,  denotes,  in  the  common  law,  a  delivery  or  transfer 
of  a  chattel  from  one  person  to  another,  in  order  that  something  may  be 
done  with  it,  either  for  the  benefit  of  the  owner,  or  of  the  party  who 
receives  it  as  the  temporary  possessor,  or  for  the  mutual  benefit  of  both 
of  them,  and  is  applied  to  contracts  for  the  letting  and  hiring  of 
chattels  as  well  as  to  contracts  for  the  delivery  of  them  to  workmen  to  be 
worked  upon  or  dealt  with  in  the  course  of  their  employment  The  term 
is  also  equally  applicable  to  contracts  for  the  letting  and  hiring  of  realty, 
although  it  is  not  used  in  the  common  law  to  denote  that  class  of  con- 
tracts. In  the  French  law,  the  term  bail  a  loyer,  or  bail  for  hire,  anciently 
denoted  a  contract  for  the  letting  and  hiring  of  a  house,  or  farm,  or  im- 
moveable property,  but  in  modern  times,  it  has  been  applied  by  the 
French  jurists  to  contracts  for  the  letting  and  hiring  of  personalty  as  well 
as  of  realty,  (m)     In  this  class  of  contracts,  the  person  who  delivers  the 

(l)  Sir   Wm.  Jones  t  Bailments,  citing  Rosar.  (m)  Diet  de  P  Acad,  and  the  Encyclopedic  di 

Polit-  c  7.  Droit,  tit.  (Bail.) 
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chattel  for  the  purposes  of  the  contract  is  called  the  bailleur  or  bailor,  and 
the  party  who  receives  it  the  bailee.  Every  workman  or  artificer  to  whom 
chattels  have  been  bailed  or  delivered  to  be  worked  upon  is  responsible 
for  all  injuries  that  may  result  to  the  chattel  from  the  negligent  or  un- 
skilful execution  of  the  work.  Thus,  if  cloth  be  bailed  to  a  tailor  to  be 
made  into  a  coat,  and  the  cloth  is  spoiled  or  injured  by  him  or  his  servants 
in  the  cutting  of  it  up,  the  tailor  must  make  good  the  loss.  If  a  gem,  de- 
livered to  a  jeweller  to  be  set  or  engraved,  is  broken,  damaged,  or  destroyed, 
the  jeweller  will  be  responsible  for  the  loss,  unless  he  can  show  that  the 
accident  arose  from  a  defect  in  the  material,  and  was  not  occasioned  by 
the  negligence,  unskilfiilness,  or  rashness  of  the  artisan,  (n) 

Of  the  safe  keeping  of  the  chattel. — The  bailee  of  chattels  to  be  manu- 
factured or  repaired  for  hire  is  bound  to  take  the  same  care  of  them,  whilst 
they  remain  in  his  possession,  that  a  prudent  and  cautious  man  ordinarily 
takes  of  his  own  property.  He  is  bound  to  exercise  all  reasonable  and 
ordinary  forethought  and  precaution  for  their  protection  and  preservation, 
and  if  a  loss  has  occurred  from  robbery,  or  from  fire  or  inundation,  (o) 
or  from  waste  or  decay,  he  must  show  that  he  had  taken  all  such  precau- 
tions as  are  ordinarily  taken  by  prudent  men  (p)  to  guard  against  the 
mischief.  If  clothes  are  delivered  to  a  fuller  to  be  dressed,  and  he  suffers 
them  to  be  eaten  by  mice,  he  will  be  responsible  for  the  loss,  unless  he  can 
discharge  himself  from  all  imputation  of  neglect,  by  showing  that  he  had 
been  subjected  to  some  unusual,  extraordinary,  and  unexpected  visitation 
from  such  vermin.  The  very  occurrence  of  the  disaster  affords  a  strong 
prima  faeie  presumption  of  a  want  of  ordinary  caution,  (q)  A  ship,  bailed 
to  a  shipwright  to  be  repaired,  was  put  into  a  dry  dock  belonging  to  the 
shipwright  on  the  banks  of  the  Thames,  and  whilst  she  lay  there  a  remark- 
ably high  tide  arose  and  pressed  against  the  dock  gates ;  and  it  appeared 
that  the  gates  might  have  been  shored  up  so  as  to  resist  the  pressure  of  the 
water,  but  the  workmen  were  absent,  and  only  a  watchman  was  left  to  take 
care  of  the  shipping  in  the  dock.  Nothing,  consequently,  was  done,  and 
the  water  at  last  burst  open  the  gates  and  forced  the  bailor's  vessel  against 
another  vessel  and  greatly  injured  it ;  and  it  was  held  that  the  bailee  was 
responsible  for  the  injury,  as  he  might  by  proper  precautions  have  guarded 
against  the  accident  (r) 

Loss  by  robbery. — A  chronometer,  bailed  to  a  watchmaker  to  be  repaired 
for  hire,  was  placed  by  the  bailee  in  a  drawer  in  his  shop  amongst  a 

(*)  Si  gemma  includenda  aut  inseulpenda  data  (o)  In  the  Roman  law,  proof  of  such  a  disaster 

sit,  eaqne  tracta  sit ;  si  quidem  vitio  materia;  fac-  was  held  to  be  proof  of  negligence.     "  Si  fullo  ves- 

tum  sit,  non  erit  ex  locato  actio,  si  imperitia  feci-  timenta  polienda  acceperit ;  eaque  mures  roserint, 

entis  erit.     Dig.  lib.  19,  tit.  2,  lex  13,  §  5.  ex  locato  tenebitur,  quia  debuit  ab  hoc  re  cavere. 

(o)  Mention*  v.  Athawes,  3  Burr.  1592.  ....     Poterat  ea  res  in  locum  tutiorem  trans- 

(p)  Le  soin  d'un  diligent  pere  de  fiunille.  Poth.  ferre.     Dig.  lib.  19,  tit.  2,  lex  13,  §  6.           , 

405.  (r)  Leek  v.  Maestaer,  1  Campb.  137. 
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variety  of  common  watches,  part  of  which  belonged  to  the  bailee,  and  the 
rest  to  his  customers.  This  drawer  was  locked  at  night  In  a  recess  in 
the  same  room  stood  a  strong  iron  chest,  in  which  watches  belonging  to 
the  watchmaker  of  the  value  of  several  thousand  pounds  were  deposited 
and  locked  up.  In  the  night  the  drawer  was  broken  open  by  a  youth  who 
slept  in  the  shop,  and  the  chronometer  was  stolen  by  him,  together  with 
the  other  watches  there  deposited ;  and  it  was  held,  that  as  the  watch- 
maker had  taken  more  care  of  his  own  watches  by  locking  them  up  in  the 
iron  safe  than  he  had  taken  of  the  bailor's  chronometer,  and  had  trusted  a 
mere  lad  with  the  protection  of  property  of  so  great  value,  he  had  not  ex- 
ercised that  amount  of  vigilance  and  care  which  he  ought  to  have  exercised 
for  the  preservation  of  the  thing  bailed  to  him,  and  was,  therefore,  respon- 
sible for  the  loss,  (s) 

Redelivery  of  the  articles. — If  the  bailee,  by  mistake,  returns  the  chattel 
to  the  wrong  person,  and  the  article  is  lost,  he  is  responsible  for  the  loss.(f) 
Workmen  in  the  cotton,  flax,  fustian,  hosiery,  linen,  mohair,  silk,  woollen, 
and  worsted  manufactures,  (u)  and  in  the  felt,  fur,  hat,  hemp,  leather,  and 
iron  manufactures,  (x)  and  workmen  employed  in  making  clocks  and 
watches,  (y)  boots  and  shoes,  (z)  who  pawn,  sell,  purloin,  embezzle, 
secrete,  exchange,  or  fraudulently  dispose  of  the  materials  given  them  to 
work  upon  in  the  way  of  their  trade,  or  neglect  to  return  such  materials  to 
their  employers,  are  liable,  on  conviction  before  justices  of  the  peace,  to 
be  fined  and  imprisoned,  (a) 

Liabilities  of  warehousemen  and  wharfingers,  agisters  of  cattle, 

BOOKING-OFFICE     KEEPERS,     and  DEPOSITARIES  for     HIRE,     FACTORS,    and 

bailiffs. — All  persons  to  whom  goods  and  chattels  are  delivered  to  be 
kept  for  hire  and  reward,  and  who  are  paid  expressly  and  specifically  for 
the  exercise  of  their  labour  and  care  in  keeping  them,  and  not  merely  for 
the  finding  of  a  place  of  deposit,  are  bound  to  exercise  the  utmost  care 
and  vigilance  for  their  preservation,  which  may  be  defined  to  be,  the  amount 
of  care  which  the  most  prudent  and  careful  of  men  exercise  for  the  pro- 
tection of  their  own  property,  (b)  It  has  been  held,  indeed,  by  Lord 
Kenyon  in  one  or  two  nisi  prim  decisions,  that  a  person  to  whom  goods 
have  been  bailed  to  be  kept,  and  who  is  paid  expressly  for  the  keeping  of 
them,  is  bound  to  take  only  ordinary  care  of  them  and  keep  them  as  he 
keeps  his  own  goods.  Thus,  where  an  officer  in  the  army  being  about  to 
leave  London  delivered  a  trunk  containing  divers  articles  of  value  to  an 


(t\  Clark  v.  JSarnshaw,  Gow.  80.  (*)  9  Geo.  I.  c.  27. 

(t)  Wilson  v.  Powu,  11  Moore,  546.    Lubbock  (a)  Burn's  Justice  by  Chitty  and  Beie,  (Sst- 

v.  Inglis,  1  Stark.    1 04.    Lilky  t.  Barnsley,  1  VANTS  s.  2.) 

Car.  &  Kirw.  844.  (6)   Quod  si  horrearius  nominctfitn  costodnm 

(u)  6*  &  7  Vict.  c.  40.  mercium  in  se  recepit,  videbitur  locasse  operas  non 

(x)  22  Geo.  II.  c  27,  and  17  Geo.  III.  c.  56.  solum  exacts,  sed  etiam  exactittimm  enstodi*. 

(y)  27  Geo.  II.  c.  7.  Pandect  Just.  ed.  Poth.  Lib.  10,  th.  %  art  3, 7.?. 
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upholsterer  to  be  kept  for  a  shilling  a  week,  to  be  paid  by  the  latter,  and 
the  trunk  was  returned  to  the  officer  emptied  of  its  contents,  which  were 
alleged  to  have  been  stolen  by  some  person  unknown,  it  was  held  by  Lord 
Kenyon  that  the  upholsterer  was  bound  only  to  take  as  much  care  of  the 
goods  as  he  took  of  his  own,  and  was  not  responsible  for  the  loss,  (c)  So 
where  merchandize  contained  in  a  box  was  delivered  to  a  warehouseman 
to  be  kept  for  hire,  it  was  held,  that  the  warehouseman  was  bound  to  exer- 
cise only  "  common  diligence  "  for  its  preservation,  (d) 

A  man  who  undertakes  to  find  only  a  place  of  deposit  (post,  ch.  11,  ss.  1, 
2,)  ought  certainly  to  be  responsible  for  no  more  than  that  ordinary  watch- 
fulness which  may  be  requisite  to  secure  his  warehouses  from  ordinary  and 
extraordinary  hazards.  But  when  the  thing  is  delivered  into  his  hands  to 
keep,  and  he  is  paid  for  his  care  and  labour  in  keeping  and  preserving  it, 
he  ought  to  be  clothed  with  a  greater  liability  and  to  exercise  more  care 
than  a  mere  gratuitous  bailee  who  receives  no  reward  for  his  services,  and 
who  is,  as  we  shall  presently  see,  (post,  ch.  11,)  bound  to  take  the  same 
amount  of  care  of  things  intrusted  to  him  to  keep  as  he  has  ordinarily 
taken  of  his  own  property.  It  is  laid  down  by  the  French  law,  that  "  he 
who  undertakes  to  keep  a  thing  for  a  certain  price  ought  to  preserve  that 
which  is  intrusted  to  him  with  all  the  care  that  is  possible  to  be  taken  by 
persons  the  most  watchful  and  diligent,  and  if  for  want  of  such  care 
the  thing  perishes  by  accident,  the  undertaker  is  accountable  for  the 
loss,  (e)  And  it  is  submitted,  that  according  to  the  spirit  of  the  recent 
decisions  in  our  law,  a  bailee  who  receives  a  chattel  into  his  possession  to 
keep,  and  is  paid  for  the  keeping  of  it,  is  bound  to  exercise  more  than 
ordinary  care  and  common  diligence  for  its  preservation,  and  that  he  will 
be  responsible  for  any  neglect  causing  the  loss  of  the  chattel.  It  is  no 
answer  to  an  action  against  a  warehouseman  for  the  non-delivery  of  a 
chattel  intrusted  to  him  to  keep  for  hire,  to  say  that  he  has  lost  it,  (f)  the 
mere  fact  of  the  loss  is  primd  facie  proof  of  negligence,  and  he  must  rebut 
this  primd  facie  presumption  by  showing  that  he  had  taken  the  utmost 
care  of  the  thing  entrusted  to  him,  and  had  no  means  of  preventing  the 
loss.  A  booking-office  keeper  who  receives  money  for  booking  parcels,  is 
bound  to  put  them  into  a  safe  place,  and  if  he  leaves  them  in  a  public 
room  or  an  open  shop,  and  they  are  lost  or  stolen,  he  will  be  responsible 
to  the  owner,  (g)  A  very  sensible  distinction  is  taken  in  the  civil  law  be- 
tween a  public  palpable  robbery  by  force  and  violence  when  a  house  is  broken 
into  and  rifled  of  its  contents,  and  a  theft  or  secret  purloining  of  goods. 
In  the  one  case,  the  bailee  relieved  himself  from  responsibility  for  the  loss 
by  proof  of  the  mere  fact  of  the  robbery ;(//)   (it  being  considered  that  indi- 

(e)  Finucane  v.  Smalt,  1  Esp.  315.  (g)  Dover  v.  Milh,  5  C.  &  P.  175. 

id)  Caitiff  v.  Danvers,  1  Pcake,  N.  P.  C.  155.  (A)  Dig.  lib.  17,  tit.  2,  lex  52,  53.     InaUt.  lib. 

(«)  Pothier,  (Pret  a  Usage,)  art.  53.  3,  tit.  15,  §  2,  3. 

(/)  Cairns  v.  Robins,  8  M.  &  W.  258. 
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vidual  care  or  vigilance  could  avail  but  little  against  the  open  attack  of  the 
determined  robber ;)  (t)  in  the  other,  he  was  bound  to  make  good  the 
loss,  unless  he  could  show  that  he  had  taken  the  greatest  care  of  the  thing 
entrusted  to  him,  and  that  it  had  been  purloined,  notwithstanding  every 
precaution  for  its  safety,  (k) 

If  the  owner  himself  in  any  way  conduces  to  the  loss ;  if  he  brings 
people  to  the  warehouse  or  place  of  deposit  to  look  at  the  goods,  opens 
packages  in  which  they  are  contained,  and  the  loss  is  as  likely  to  have 
arisen  from  the  misconduct  of  the  persons  so  introduced,  or  from  the  care- 
lessness of  the  owner,  as  from  the  neglect  of  the  warehouseman  or  bailee, 
the  latter  is  not  responsible  for  the  loss.  Thus,  where  a  quantity  of  ginseng 
contained  in  a  box  was  deposited  by  the  plaintiff  in  the  defendant's  ware- 
house, and  the  plaintiff  was  in  the  habit  of  resorting  to  the  box  and  order- 
ing the  lid  to  be  taken  off  for  the  purpose  of  showing  the  ginseng  to 
expected  purchasers  who  came  to  the  warehouse  to  view  it  on  the  invita- 
tion of  the  plaintiff,  and  rats  at  last  got  into  the  box  and  destroyed  the 
ginseng ;  it  was  held  that  the  defendant,  the  warehouseman,  was  not  re- 
sponsible for  the  loss.  (/) 

Wharfingers. — The  duties  and  responsibilities  of  the  wharfinger,  in 
respect  of  the  safe  keeping  of  the  goods  entrusted  to  him,  to  be  dealt  with 
in  the  way  of  his  trade,  are  analogous  to  those  of  the  warehouseman.  If 
he  receives  directions  to  ship  them  on  board  a  particular  vessel,  he  does 
not  discharge  his  duty  by  delivering  them  to  one  of  the  crew ;  but  he  is 
bound  to  place  them  in  the  hands  of  the  captain  or  some  person  in  autho- 
rity on  board  the  vessel,  (m)  If  he  is  clothed  merely  with  the  custody  of 
the  goods,  and  the  duty  of  shipping  them  devolves  upon  the  master  of  the 
vessel  to  which  they  are  to  be  sent,  the  wharfinger  is  discharged  from 
responsibility  as  soon  as  he  has  placed  them  in  the  possession  and  under 
the  care  of  the  masters  and  officers  of  such  vessel,  although  they  are  not 
actually  removed  from  the  wharf,  (n) 

Agisters  of  cattle. — :By  the  civil  law  and  modern  codes  founded  thereon, 
a  person  who  receives  cattle  or  horses  or  living  animals  to  keep  for  the 
owner,  and  is  paid  expressly  for  his  care  and  watchfulness  in  preserving 
them,  as  well  as  for  their  sustenance,  is  bound  to  take  the  utmost  care  of 
them,  and  he  is  responsible  for  damage  and  injury  resulting  from  ordinary 
casualties  if  such  damage  might  have  been  averted  and  prevented  by  the 
exercise  of  great  care  and  vigilance.     In  our  own  law,  it  is  said  that  the 

(i)  Adversus  lalronet  parura  prodest  custodia ;  (Fret  a  Usage,)  art  53.    Robinton  v.  Ward,  By. 

adversus  furem  prodesse  potest  si  quia  advigilet  &  Mood.  276. 
Gothofred.  Jur.  Civ.  (/)  Cailiff  v.  Donvrn,  1  Peake.  N.  P.  C.  155. 

(£)  Ad  casus  autem  fortuitos  non  sunt  referendi  (m)  Leigh  ▼.  Smith,  1  C.  fit  P.  638,  641 ;  2 

illi  casus,  qui  cum  culpa  conjuncti  esse  so  lent ;  cu-  Esp.  695. 

jusmodi  sunt  furta.    Quamobrem,  qui  rem  furto  (*)  Cobban  v.  Dotvne,  5  Esp.  41 ;  Story's  Bsil- 

amissam  dicit,  is  diligentiam  suam  vrobare  debet,  mente,  293 ;  Sir  Wm.  Jones,  97. 
Vin.  Com.  ad.  Instil  lib.  3,  tit  15,  §  5.    Pothier, 
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bailee  is  responsible  only  for  ordinary  and  common  care,  which  is  the 
amount  of  care  that  a  mere  mandatary,  or  person  who  undertakes  to  feed 
and  keep  living  animals  gratuitously,  is  bound  to  take,  of  the  beasts  com 
mitted  to  his  keeping  ( post,  ch.  11,  s.  2).  Very  slight  evidence  of  neglect 
has,  however,  been  sufficient  to  induce  juries  to  return  verdicts  in  favour  of 
those  who  have  sought  compensation  for  the  loss  of  cattle  delivered  to 
bailees  to  be  kept  for  hire.  Thus,  where  the  defendant,  a  farmer,  had 
received  the  plaintiff's  horse  to  agist  for  a  certain  price,  and  the  horse 
strayed  and  was  lost  and  never  after  heard  of,  and  the  plaintiff  gave 
evidence  of  the  gates  having  been  occasionally  seen  left  open,  and  the 
fences  being  in  parts  out  of  order,  but  it  did  not  appear  that  the  horse 
had  strayed  through  any  defect  in  the  fences,  or  through  any  of  the  gates 
having  been  left  open,  the  jury,  nevertheless,  returned  a  verdict  against 
the  defendant  for  the  full  value  of  the  horse,  {n)  If  the  bailee  leaves 
open  the  gates  of  his  fields,  or  suffers  his  fences  to  be  defective,  or  puts 
the  horse  into  a  dangerous  pasture,  and  the  horse  by  reason  thereof  is  lost 
or  injured,  this  is  a  degree  of  neglect  for  which  he  is  undoubtedly  respon- 
sible, (o) 

Livery-stable  keepers. — A  livery-stable  keeper,  to  whom  a  horse  is  bailed 
to  be  kept  for  hire,  impliedly  undertakes  to  provide  a  stable  reasonably 
wind  and  water  tight,  also  a  proper  quantity  of  wholesome  food  for  the 
animal,  and  a  hostler  who  has  a  reasonable  knowledge  of  horses,  and  is 
reasonably  fit  for  the  duties  of  his  situation.  He  is  bound  moreover  to 
give  the  hors^  proper  air  and  exercise,  to  have  it  dressed  and  cleaned,  and 
to  exert  himself  with  care  and  diligence  to  protect  it  from  cold  and  wet,  and 
from  all  ordinary  and  extraordinary  hazards. 

Factors  to  whom  goods  have  been  bailed  to  be  sold  for  the  owner,  and 
who  receive  a  commission,  or  a  per  centage  upon  the  price,. by  way  of  hire 
or  reward  for  the  exercise  of  their  skill  and  labour  in  the  commission  en- 
trusted to  them,  are  bound  to  employ  the  same  care  in  the  custody  and 
safe  keeping  of  the  goods  as  an  ordinary  hirer  of  chattels  for  use,  or  a 
bailee  to  whom  chattels  have  been  bailed  to  be  worked  upon,  repaired,  or 
manufactured.  He  is  not  bound  to  take  the  greatest  amount  of  care  that 
is  ever  taken  of  property  of  the  description  bailed  to  him,  as  he  is  not  paid 
particularly  and  especially  for  his  safe  custody  of  the  goods,  but  for  his 
labour  and  services  in  selling  them.  It  is  sufficient,  therefore,  if  he  does 
all  that  a  man  of  average  prudence  is  wont  to  do  in  the  care  of  his  own 
goods.  "  Though  he  is  to  have  a  reward  for  his  management,  yet  he  is 
only  to  do  the  best  he  can  ;  and  if  he  be  robbed,  &c,  it  is  a  good  account 
.  .  .  .  if  he  receives  his  master's  money  and  keeps  it  locked  up  with 
reasonable  care,  he  shall  not  be  answerable  for  it  if  it  be  stolen." (p) 

(n)  BroadvaUr  v.  Blot,  Holt,  547.  (p)    Per  Holt,  C.  J.     Coggn  v.  Bernard,   2 

(o)  Motley  ▼.  Fottet,  1  Roll.  Abr.  4,  per  Pop-      Raym.  920. 
ham,  C.  J.  MM 
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Of  the  lien  of  workmen. — Workmen  who  have  bestowed  their  labour 
and  skill  in  manufacturing  or  repairing  a  chattel,  have  a  lien  thereon  for 
their  hire.  A  farrier  who  cures  a  horse  of  a  disease,  and  a  horse-breaker 
by  whose  skill  the  horse  is  rendered  manageable,  have  liens  ;{q)  but  livery- 
stable  keepers  and  agisters  of  cattle  have  no  lien  for  the  price  of  the  food 
of  beasts  committed  to  their  keeping,  (r)  Attorneys  and  solicitors  have  a 
lien  for  their  costs  and  charges  upon  all  deeds  and  documents  that  come 
into  their  possession,  in  furtherance  of  the  business  in  respect  of  which  such 
costs  and  charges  have  been  incurred  ;(#)  but  this  is  not  the  case  with  re- 
spect to  a  certificated  conveyancer. (t)  Warehousemen  and  wharfingers 
have  sometimes  a  lien  by  custom,  (u) 

Payment  of  seamen's  wages. — It  ought  previously  to  have  been  stated, 
(ante,  p.  497,)  that  by  7  &  8  Vict.  c.  112,  a  summary  remedy  is  provided 
for  the  recovery  of  seamen's  wages,  and  that  in  case  of  shipwreck  every 
surviving  seaman  is  entitled  to  his  wages  up  to  the  period  of  the  wreck, 
whether  the  ship  has  or  has  not  previously  earned  freight,  provided  the 
seaman  produces  a  certificate  from  the  master  or  chief  surviving  officer  of 
the  ship,  to  the  effect  that  he  exerted  himself  to  the  utmost  to  save  ship, 
cargo,  and  stores.  (#) 

(q)  And  so  also  has  the  owner  of  a  stallion  to  vies  fie  Lownde*,  8  C.  B.  820. 

whom  a  mare  has  been  delivered  to  be  sot  with  (t)  Steadman  ▼.  Hockley,  15  M.  &  W.  558. 

foal.    Scarfe  v.  Morgan,  4  M.  &  W.  283.  (u)  Rex   ▼.  Humphrey,    M'CleL    &  T.  173. 

(r)  Chapman  v.  Allen,  Cro.  Car.  271.  Jackson  Leuckhart  v.  Cooper,  1  Sc  481 ;  7  C.  A  P.  126; 

v.  Cummins,  5  M.  &  W.  342.  Judson  ▼.  Etheridae,  4  M.  &  Or.  574. 

1  Cr.  &  M.  746.    Sanderson  ▼.  Beit,  2C.&M.  (x)  Ss.  14—17.    The  Stephen  Wright,  12  Jv. 

304.  Adm.  732. 

(s)  Re  Broomhead,  16  Law  J.,  Q.  B.  355.   Da- 
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SECTION  I. 


CARRYING   CONTRACTS   WITH    PARTIES  WHO  ARE    NOT   COMMON   CARRIERS. 


Contracts  for  the  letting  and  hiring  of  the  work  of  carrying. — 
Every  person  who  accepts  goods  and  chattels  for  conveyance  to  a  parti- 
cular destination  for  hire  or  reward,  paid  or  agreed  to  be  paid  him  for  the 
carriage  of  them,  impliedly  lets  out  his  labour  and  care  in  return  for  the 
hire  or  reward  agreed  to  be  paid  to  him.  The  contract,  therefore,  belongs 
to  the  class  locatio  operis.  It  was  styled  by  the  Roman  jurists  locatio 
operis  mercium  vehendarum,  or  the  letting  out  of  the  work  of  carrying 
merchandize.     The  owner  who  delivered  the  goods  to  the  carrier  to  be 
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carried  was  the  letter  of  the  work  of  carrying,  and  he  was  also  at  the  same 
time  the  hirer  of  .the  labour  and  services  of  the  carrier,  whilst  the  carrier, 
on  the  other  hand,  was  both  the  hirer  of  the  work  of  carrying  and  the 
letter  of  his  own  labour  and  services,  care  and  attention,  to  be  employed 
in  and  about  the  conveyance  and  transport  of  the  merchandize.  In  our 
own  law,  the  liabilities  resulting  from  the  delivery  of  goods  to  a  carrier  to 
be  carried  for  hire  form  an  important  branch  of  the  law  of  bailments.  The 
genera]  rules  and  principles  of  law  respecting  this  description  of  contract 
will  be  considered  first  with  reference  to  the  carriage  of  merchandize  on 
the  high  seas  and  inland  waters,  and  secondly  with  reference  to  the  con- 
veyance of  goods  and  passengers  by  land. 

Contracts  of  affreightment. — Charter  parties. — When  goods  and 
merchandize  are  carried  by  sea  from  one  place  to  another,  they  are  usually 
shipped  on  board  a  vessel  under  a  charter  party  or  a  bill  of  lading.  A 
charter  party  is  a  contract  whereby  the  shipowner  or  the  shipmaster  cove- 
nants or  agrees  for  the  use  of  the  ship  by  the  charterer  for  some  specified 
period  of  time,  or  for  a  particular  voyage  or  adventure.  The  contract 
derives  its  name  from  the  Latin  term  charta  partita,  there  being  anciently 
as  many  divided  parts  of  the  contract  as  there  were  parties  to  it,  each 
party  having  his  part  of  the  contract  as  a  security  against  fraud  or  mis- 
take. The  customary  stipulations  on  the  part  of  the  shipowner  or  master 
are,  that  the  ship  shall  be  tight  and  staunch,  and  well  equipped  and  man- 
ned, and  furnished  with  all  the  necessaries  for  the  voyage ;  that  she  shall 
be  ready  by  a  day  appointed  to  receive  the  cargo,  and  shall  wait  a  certain 
number  of  days  to  take  it  on  board,  and  after  lading  shall  sail  with  the 
first  fair  wind  for  the  destined  port,  and  there  deliver  the  goods  in  proper 
order  and  condition  to  the  order  of  the  charterer ;  and  further,  that  during 
the  continuance  of  the  voyage  the  ship  shall  be  tight  and  staunch,  and 
furnished  with  sufficient  men,  and  other  necessaries,  to  the  best  of  the 
owner's  endeavours.  The  charterer,  on  the  other  hand,  usually  covenants 
to  load  the  ship  after  she  shall  be  ready  to  receive  her  cargo,  and  unload 
her  within  a  certain  number  of  days,  and  to  pay  freight  at  so  much  per  ton 
according  to  the  tonnage  of  the  vessel,  or  according  to  the  quantity  of 
goods  actually  shipped  on  board,  or  according  to  the  time  of  the  ship's 
employment.  Although  the  shipowner,  by  the  charter  party,  expressly 
grants  the  vessel  to  be  used  by  the  charterer,  the  contract  will  nevertheless 
not  amount  in  general  to  a  demise  or  bailment  of  the  ship  to  the  char- 
terer, so  as  to  clothe  him  with  the  possession  of  the  vessel,  but  simply  to 
a  contract  for  the  use  of  the  ship,  together  with  the  services  of  the  master 
and  crew  for  the  conveyance  of  merchandize,  t.  e.  to  a  contract  for  the 

LETTING  AND   HIRING   OF  THE   WORK  OF  CARRYING  MERCHANDIZE.      If  the 

end  sought  to  be  attained  by  a  charter  party  can  be  accomplished  without 
a  transfer  of  the  possession  of  the  vessel  to  the  charterer,  the  courts  will 
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not  give  effect  to  the  contract,  as  a  demise  of  the  ship,  although  there  may 
be  express  words  of  grant  and  demise.  "  The  words  granted  and  taken 
to  freight,"  observes  Burrough,  J.,  "  used  in  the  beginning  of  the  charter 
party,  have  been  assimilated  to  those  of  demises  in  leases  of  land ;  but  it 
appears  to  me  that  no  analogy  can  be  drawn  between  them,  for  the  subject 
matter  in  each  is  of  a  wholly  different  nature.  In  the  case  of  a  lease,  the 
party  must  be  the  actual  possessor  of  the  land,  as  he  takes  it  for  the  pur- 
pose of  cultivation.  So  with  respect  to  a  lease  of  a  house,  he  takes  it  for 
his  actual  residence,  and  it  is  necessary  in  both  instances  that  he  should 
have  the  exclusive  possession.  It  by  no  means  follows,  that  although 
words  of  this  description  are  introduced  in  a  charter  party  that  the  pos- 
session of  the  whole  of  the  vessel  should  thereby  pass  to  the  charterer."(a) 
If,  however,  the  nature  of  the  service,  and  the  due  attainment  of  the  object 
sought  to  be  accomplished,  requires  the  vessel  to  be  absolutely  under  the 
control,  and  subject  to  the  orders  and  directions  of  the  charterer ;  if  she 
is  to  be  employed  in  warfare,  or  in  the  fishing  or  coasting  trade,  or  as 
a  general  ship  for  the  conveyance  of  merchandize  by  the  charterer  for 
third  parties,  (post,  s.  2,)  and  is  to  be  at  the  general  disposal  of  the  latter 
to  sail  upon  any  service  that  he  may  require,  the  courts  will  give  effect  to 
the  contract  as  a  demise  of  the  ship,  (b)  In  this  case  the  contract  is  a 
contract  for  the  letting  and  hiring  of  a  chattel,  and  belongs  to  the  class 
locatio  rei.  (Ante,  p.  470.)  The  services  of  the  master  and  crew  pass  as 
merely  accessorial  to  the  principal  subject  matter  of  the  contract  \  they 
attorn  it  as  it  were  to  the  charterer  and  become  temporarily  the  servants  of 
the  latter,  bound  to  obey  his  orders,  (c) 

Liabilities  of  the  shipowners  and  master  upon  charter  parties. — 
In  order  to  determine  who  is  the  proper  person  to  be  sued  upon  a  con- 
tract of  affreightment,  it  must  be  ascertained  whether  the  contract  is,  or  is 
not,  under  seal.  If  the  parties  have  contracted  by  deed,  the  action  can 
only  be  brought  against  those  who  have  executed  the  instrument  and 
covenanted  therein  in  their  own  names,  or  by  some  known  title  or  descrip- 
tion. If  the  charter  party  contains  covenants  both  on  the  part  of  the 
owners  and  the  master  for  the  conveyance  of  the  cargo  and  has  been  ex- 
ecuted by  both,  the  action  may  be  brought  either  against  the  one  or  the 
other  at  the  election  of  the  covenantee.  If  it  has  been  entered  into  and 
executed  by  the  owners  alone,  they  alone  can  be  made  liable  upon  it, 
whilst  if  the  master  is  the  only  executing  party,  he  alone  can  be  sued 
thereon,  although  the  deed  may  be  expressed  to  be  made  by  him  for  and 
on  behalf  of  his  employers,  the  shipowners.     In   order  to   charge  the 

(a)  Burrough,  J.,  Christie  ▼.  Lewis.  5  Moore,         (ft)  Trinity  House  t.  Clerk,  A  M.  ft  &  295, 209. 

258  ;  2  B.  ft  B.  410,  s.  c.    Saville  v.  Campion,  2  Button  ▼.  Bragg.  7  Taunt  14. 
B.  ft  Aid.  510.    Parish  ▼.  Crawford,  Abbott  on         (e)  Belcher  ▼.  Capper,  5  8c  N.  R.  316 ;  4  M. 

Shipping,  32.    Dtan  t.  Hogg,  4  M.  ft  Sc  195.  &  Or.  502.    Thompson  t.  Small,  1  C.  B.  353. 


534  CHARTER   PARTIES. — BILLS   OF   LADING.  [CHAP.  X. 

owners  upon  a  charter  party  under  seal  entered  into  and  executed  for 
them  by  the  master  of  the  ship,  it  must  be  shown  that  the  master  was 
authorized  by  power  of  attorney  under  seal  to  bind  the  owners  by  deed, 
the  covenants  moreover  must  be  expressed  to  be  made  by  the  owners 
themselves,  and  not  by  the  master  on  their  behalf,  and  the  deed  must  be 
executed  by  the  master  in  the  name  of  the  owners,  as  in  the  case  of  the 
execution  of  an  ordinary  deed  by  an  agent  for  his  principal.  If  the 
master  covenants  in  his  own  name,  the  contract  is  exclusively  the  contract 
of  the  master.  He  constitutes  himself  in  such  a  case  the  carrier  of  the 
goods,  and  becomes  personally  responsible  upon  the  express  covenants 
contained  in  the  charter  party,  and  also  upon  all  such  implied  covenants 
and  engagements  as  result  from  the  contract  and  the  nature  of  the  em- 
ployment (d)  If  a  shipowner  covenants  that  his  vessel  shall  proceed  to  a 
safe  port  on  some  particular  coast,  and  there  take  in  a  cargo  to  be  provided 
by  the  charterer,  the  naming  of  a  safe  port  is  a  condition  precedent  to  the 
shipowners  liability  upon  the  covenant,  (e)  and  the  charterer  is  bound  to 
name  the  port  within  a  reasonable  period.(/) 

Payment  of  stores  and  repairs. — If  the  charter  party  operates  as  a 
demise  or  bailment  of  the  ship  to  the  charterer,  so  as  to  clothe  him  with 
the  possession  as  well  as  the  use  of  the  vessel,  and  constitute  him  the 
temporary  owner,  the  master  becomes  the  agent  of  the  charterer,  and  the 
latter,  and  not  the  registered  owners,  is  then  responsible  for  stores  ordered 
for  the  use  of  the  vessel  by  the  master  in  the  course  of  his  employment  by 
the  charterer.  "  To  say,"  observes  Lord  Ellenborough,  "  that  the  regis- 
tered owner  who  divests  himself  by  the  charter  party  of  all  control  and 
possession  of  the  vessel  for  the  time  being  in  favour  of  another  who  has 
all  the  use  and  benefit  of  it,  is  still  liable  for  stores  furnished  to  the  vessel 
by  order  of  the  captain  during  the  time,  would  be  pushing  the  effect  of  the 
register  acts  much  too  far."(^)  And  whenever  the  shipowner  has  ceased 
to  be  beneficially  interested  in  the  ship  at  the  time  that  repairs  are  done 
to  the  vessel,  he  cannot  be  made  liable  for  them  unless  it  be  shown  that 
they  were  done  by  his  authority  and  upon  his  credit.  (A) 

Shipment  under  bills  of  lading. — When  the  use  of  an  entire  vessel,  or 
a  certain  amount  of  stowage  therein,  is  not  contracted  for,  but  the  mer- 
chant or  owner  of  the  goods  merely  sends  certain  parcels  or  packages  of 
goods  on  board,  to  be  conveyed  to  the  port  of  destination,  the  master  or 
commander  of  the  vessel,  or  some  person  acting  for  him,  usually  gives  a 

(d)  Horsley  v.  Rush,  cited  7  T.  R.  209;  nost,      M.  &  Gr.  316,  i.  c 

ch.  20.     As  to  the   righto  and  liabilities  of  co-  (g)   Frazer  ▼.  Marsh,  13  East,  238 ;  S  &  9 

owners  and  partners  inter  se,  see  post,  ch.  15,  s.  1.  Vict.  c.  89.     Briggt  v.  Wilkinson,  7  B.  &  C.  34  ; 

Green  v.  Brings,  12  Jur.  Ch.  326.  9D.&R.  871,  s.  c. ;  Lord  Denman,  1  Ad.  &  E. 

(e)  Roe  v.  HacAeU,  12M.&W.  724 ;  13  Law  312. 

J.,  N.  S.  Exchr.  216,  s.  c. ;  and  see  post,  ch.  19,  (h)  Jennings  r.    Griffiths*    Sj.    &  Mood.  42. 

s.  2,  as  to  Conditions  pbbobdjbnt.  Curling  r.  Robertson,  8  Sc.  N.  B.  IS :  7  M.  &  Ur. 

(/)   WooUeg  v.  Reddslien,  6  Se.  N.  R.  206  ;  6      337,  s.  c. 
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receipt  for  them,  and  the  master  afterwards  signs  and  delivers  to  the  mer- 
chant sometimes  two  and  sometimes  three  parts  of  a  bill  of  lading,  (ante, 
pp.  807,  808,)  of  which  the  merchant  commonly  sends  one  or  two  to  his 
agent,  factor,  or  other  person  to  whom  the  goods  are  to  be  delivered  at  the 
place  of  destination ;  that  is,  one  on  board  the  ship  with  the  goods, 
another  by  the  post  or  other  conveyance,  and  one  he  retains  for  his  own 
security,  (t)  The  bill  of  lading  is  a  written  or  printed  memorandum, 
signed  by  the  master,  acknowledging  the  shipment  of  the  goods  on  board, 
and  promising  to  deliver  them  at  the  port  of  destination  to  a  person  named 
as  the  consignee,  or  his  assigns,  on  payment  of  freight,  primage  and 
average,  "  the  act  of  God,  the  king's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 
and  kind  soever  excepted."  The  master  who  thus  acknowledges  the  re- 
ceipt of  the  goods,  and  promises  to  carry  and  deliver  them,  is  personally 
responsible  for  the  fulfilment  of  his  engagement, (A)  and  the  shipowner  who 
receives  the  fruit  and  earnings  of  the  ship  is  also  liable  upon  the  bill  of 
lading,  although  he  is  not  named  therein.  (/) 

Covenants  and  agreements  to  procure  and  ship  cargoes  and  mer- 
chandize.— We  have  already  seen  that  it  has  been  laid  down  as  a  general 
rule  or  principle  of  law,  that  whenever  a  party  enters  into  an  absolute  and 
unqualified  contract  to  do  some  particular  act,  the  impossibility  of  perform- 
ance occasioned  by  inevitable  accident,  or  some  unforeseen  occurrence 
over  which  he  had  no  control,  will  not  release  him  from  the  obligation  of 
his  contract,  as  the  casualty  or  accident  might  have  been  provided  against 
by  the  contract  (ante,  pp.  404,  405).  Therefore,  if  a  party  has  cove- 
nanted or  agreed  to  ship  any  particular  sort  of  cargo,  such  as  a  cargo  of 
guano,  a  cargo  of  corn,  or  of  timber,  on  board  a  vessel  at  a  specified  port, 
the  circumstance  that  no  guano,  corn,  or  timber,  was  to  be  procured  at 
that  port,  or  that  its  exportation  had  been  prohibited  by  a  foreign  govern- 
ment, or  that  the  loading  of  it  on  board  was  prevented  by  an  embargo,  or 
an  infectious  disorder,  will  constitute  no  answer  to  an  action  brought  to 
recover  damages  for  the  non-performance  of  the  contract,  (tft)  Where  it 
was  agreed  by  charter  party  that  a  vessel  should  sail  to  Ichaboe,  and 
there  load  a  cargo  of  guano,  and  then  proceed  to  Cork,  "  restraint  of  ru- 
lers, acts  of  God,  the  Queen's  enemies,  fire,  and  perils  of  navigation  ex- 
cepted," the  charterers  "  to  supply  stores  for  the  vessel  at  cash  prices  for 
the  voyage,  and  deduct  the  amount  from  the  balance  of  freight ;  but  in  the 
event  of  the  vessel  being  lost,  or  any  unforeseen  cause  preventing  the 
completion  of  the  charter  party,"  the  disbursements  for  stores  to  be 

(t)  Abbott  on  Shipping,  by  Serjt.  Shee,  279.  (m)  Blight  v.  Page,  8  B.  &  P.  295,  n.   (a.) 

(k)  Domat,  lib.  1,  tit.  16,  s.  2.  Sjoerdt  ▼.  Luscombe,  16  East,  201.    Barker  v. 

(I)  Carman  v.  Meaburn,  8  Moore,  127.     Got-  Hodgson,  3  M.  &  S.  267.     Marquis  of  Bute  ▼. 

linn  ▼.  Higgins,  1  Carapb.  451.     As  to  payment  Thompson,  13  M.  &  W.  487. 

of  freight  under  bills  of  lading,  see  post,  Freight. 
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repaid  to  the  charterers,  it  was  held  that  this  last  stipulation  did  not  ex- 
tend to  the  earlier  part  of  the  instrument,  wherein  the  shipowner  had 
positively  contracted  to  load  a  cargo  of  guano,  and  that  the  unforeseen 
occurrence  of  there  being  no  guano  at  Ichaboe  on  the  arrival  of  the  ship 
constituted  no  answer  to  an  action  against  the  shipowner  for  a  breach  of 
contract  in  not  procuring  and  loading  and  carrying  to  Cork  the  specified 
cargo.  "  The  stipulation,"  observes  Parke,  "  is,  in  reality,  nothing  more 
than  a  stipulation  to  pay  the  amount  of  the  necessary  disbursements  for 
stores  for  the  voyage  in  advance  of  the  freight ;  then  if  the  ship  be  lost,  or 
any  other  unforeseen  cause  arise  to  occasion  a  loss  of  the  freight,  the 
charterer  is  to  be  repaid  that  advance.  If  the  parties  meant  to  refer  to 
any  unforeseen  cause  which  might  prevent  the  loading  of  a  cargo  they 
would  have  said  so ;  they  have  only  said,  that  if  the  charterer  do  not  re- 
pay himself  his  advances  from  the  freight  the  shipowner  shall  repay  it 
But  if  the  shipowner  do  not  perform  his  positive  contract  by  loading  a 
cargo  he  is  to  be  answerable  in  damages,  to  be  measured  of  course  by  the 
market  price  of  the  guano ;  if  it  rises  the  damages  will  be  substantial ;  if 
it  falls  below  the  freight  they  will  be  nominaL"(w)  When  the  charterer 
has  contracted  to  procure  and  ship  a  cargo  on  board,  and  is  unable  so  to 
do,  and  the  master  then  takes  in  a  cargo  on  behalf  of  the  shipowners  at 
their  expense,  and  for  their  benefit,  the  charterer  will  not  be  entitled  to 
the  cargo  so  brought,  (o)  If  the  charterer  has  been  prevented  from  ship- 
ping the  cargo  on  board  by  reason  of  the  negligence  or  misconduct  of  the 
master  himself,  the  shipowner  cannot  then  maintain  an  action  for  the 
default,  (p)  A  covenant  to  provide  a  full  cargo  for  a  ship  at  certain  rates 
of  freight,  applies  exclusively  to  goods  and  merchandize,  so  that  human 
beings  and  their  passage  money  cannot  be  included  under  the  term 
"  cargo."  (q) 

Of  the  consignor's  right  to  countermand  the  shipment  and  require 
the  goods  to  be  delivered  back  to  him. — When  goods  have  been  shipped 
on  board  a  vessel  pursuant  to  a  contract  of  sale,  or  under  bills  of  lading, 
or  any  contract  by  which  the  ownership  and  right  of  property  in  the  goods 
have  been  transferred  to  the  consignee  or  some  third  party,  the  consignor's 
power  over  the  goods  is  gone,  and  he  cannot  lawfully  countermand  the 
consignment  and  require  the  goods  to  be  delivered  back  to  him.  He  cannot, 
after  he  has  ceased  to  be  the  owner  of  them,  stop  them  in  transitu,  and  pre- 
vent their  delivery  to  the  consignee,  unless  the  latter  has  become  bankrupt 
or  insolvent,  (r)     But  if  the  goods  are  merely  addressed  to  the  consignor's 

(»)  Hills  v.  Sughrue,  15  M.  &  W.  261.  (g)  Lewis  ▼.  Marshall,  7  M.  &  Or.  744,  745. 

(o)  Lidyett  v.  Williams,  4  Hare,  V.  C.  456.  As  to  the  notice  to  be  given  of  the  Teasel's  being 

(p)  Taylor  ▼.  Clay,  16  Law  J.,  Q.  B.  44 ;  11  ready  to  receive  cargo,  Fairbridgt  t.  Poet  1  Car. 

Jur.  277,  s.  c.     As  to  the  master's  duty  to  take  in  &  Kirw.  317.  ' 

a  cargo  tendered  after  the  expiration  of  the  lay         (r)  Ante,  pp.  284,  800.    Anderson  ▼  Clark,  2 

days,  Harries  v.  Edmonds,  1  C.  &  K.  686.  Bing.  20. 
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agent  for  sale,  or  under  circumstances  which  do  not  divest  the  consignor 
of  his  ownership  and  right  of  property  in  the  goods,  he  may  countermand 
the  consignment  and  require  the  goods  to  be  returned  to  him,  subject  to 
the  following  qualifications  and  restrictions.  If  the  ship  is  a  general  ship, 
carrying  other  goods  besides  those  of  the  consignor,  the  goods  must  be 
demanded  back  a  convenient  time  before  the  period  appointed  for  the 
ship's  sailing,  and  the  demand  must  be  accompanied  by  a  tender  of  the 
freight,  and  of  the  reasonable  costs  and  charges  of  the  re-shipment  and 
re-delivery  of  the  goods,  and  the  demand  must  appear  to  have  been  made 
at  a  time  when  it  was  reasonably  in  the  power  of  the  master  to  comply 
with  it,  without  injury  to  the  cargo,  or  the  property  of  other  parties  on 
board,  and  without  creating  delay  in  sailing.  If  the  entire  vessel  has 
been  chartered,  the  charterer  may  demand  back  the  goods,  on  tendering'  all 
the  reasonable  charges  and  lawful  claims  of  the  shipowner  and  master 
upon  them,  together  with  the  expenses  of  re-shipment.($)  By  the  Spanish 
commercial  code  every  person  who  embarks  goods  in  a  general  ship  may 
unload  the  goods  shipped,  paying  half  freight,  the  expense  of  loading  and 
unloading,  and  all  the  damage  to  the  other  shippers,  unless  these  last 
oppose  the  unloading,  in  which  case  they  are  entitled  to,  and  must  take, 
the  goods  upon  themselves,  paying  the  contract  price.(l) 

Covenants  and  agreements  for  the  conveyance  of  cargoes  and  mer- 
chandize.— Whenever  a  party  has  covenanted  or  agreed  to  carry  cargoes 
or  merchandize  from  one  place  to  another,  the  circumstance  that  he  has 
been  prevented  from  fulfilling  his  contract  by  some  casualty  or  inevitable 
accident,  (not  being  the  act  of  God,  a  peril  of  the  sea  or  of  navigation,  or 
the  act  of  the  Queen's  enemies,)  will  constitute  no  answer  to  an  action 
brought  against  him  for  the  recovery  of  damages  for  the  breach  of  con- 
tract, if  the  casualty  has  not  been  expressly  provided  against  by  the  con- 
tract. Therefore,  where  the  defendant  agreed  safely  and  securely  to  carry 
the  plaintiff's  goods  by  ship  from  Gibraltar  to  London,  calling  at  Cadiz, 
"  the  act  of  God,  the  Queen's  enemies,  fire,  and  dangers  of  the  seas,  rivers, 
and  navigation  excepted,"  and  the  goods  were  seized  by  the  revenue  au- 
thorities at  Cadiz,  and  condemned  and  sold,  it  was  held  that  such  seizure 
and  sale  formed  no  answer  to  an  action  for  the  non-delivery  of  the  goods, 
as  the  casualty  did  not  come  within  any  of  the  exceptions  inserted  in  the 
contract  of  affreightment. (u)  Where  10  pipes  of  wine  were  shipped  at 
Madeira  to  be  carried  to  Jamaica,  and  from  thence  to  England,  and  the 
vessel  was  seized  with  her  cargo  at  Jamaica,  and  there  condemned  for  a 
supposed  violation  of  the  revenue  laws,  but  the  sentence  of  condemnation 

(*)  Thompson  ▼.  Small,  1  C  B.  328 ;  14  Law  (u)  Spence  r.  Ckadwick,  16  Law  J.,  Q.  B.  818. 

J.,  C.  P.  167,  •.  c.  Bvant  ▼.  Hutton,  5  8c.  N.  R.  670 ;  2  Dowl.  N.  8. 

(0  Coddgo  de  Commtrcio,  Art.  765 ;  cited  1  C  600. 
B.  355. 
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was  subsequently  reversed,  it  was  held,  that  the  shipowner  was,  notwith- 
standing the  seizure,  responsible  for  the  non-delivery  of  the  wine,  and 
must  seek  his  remedy  over  against  the  custom  house  officers,  (x)  So 
where  a  cargo  of  indigo  was  shipped  at  Calcutta  under  a  bill  of  lading, 
providing  for  the  delivery  thereof  to  the  plaintiffs  in  London,  unless  such 
delivery  was  prevented  by  the  dangers  and  accidents  of  the  seas,  and  of 
navigation,  and  the  vessel  was  disabled  by  stress  of  weather,  and  put  into 
the  Mauritius  in  a  sinking  state,  and  the  master  placed  the  vessel  and 
cargo  at  the  disposal  of  the  Vice-admiralty  court,  which  ordered  both  to 
be  sold ;  but  it  appeared  that  the  cargo  had  been  landed  uninjured,  and 
might  have  been  re-shipped  and  sent  to  London  ;  it  was  held,  that  the  sale, 
under  the  circumstances,  constituted  no  answer  to  an  action  for  not  de- 
livering the  goods  according  to  the  contract  (y)  If,  however,  the  master 
has  no  means  of  transhipment  at  hand, (2)  and  has  no  prospect  of  obtain- 
ing any,  or  if  the  cargo  is  of  a  perishable  nature,  and  cannot  be  trans- 
shipped and  forwarded  to  the  place  of  destination  without  risk  of  serious 
injury  or  total  destruction,  he  is  then  clothed  with  an  implied  authority 
from  the  owners  of  such  cargo  to  do  the  best  he  can  with  it  for  their  bene- 
fit, and  if  he  acts  bond  fide  with  ordinary  diligence,  forethought,  and  pru- 
dence, he  exempts  his  employers,  the  shipowners,  from  all  liability  for  the 
loss,  (a)  In  such  a  case,  the  accomplishment  of  the  contract  by  the  ship- 
owner has  been  prevented  by  peril  of  the  sea,  and  the  dangers  and  acci- 
dents of  navigation,  and  the  case  consequently  comes  within  the  excep- 
tion contained  in  the  charter  party. 

Time  when  it  is  of  the  essence  of  the  contract. — We  have  already 
seen  that  the  question  as  to  whether  time  is  or  is  not  of  the  essence  of  a 
contract  is  a  question  of  intention  (ante,  p.  204),  and  that  when  divers 
things  are  to  be  done,  the  conduct  and  acts  of  the  parties  in  carrying  out 
the  engagement  they  have  entered  into,  may  be  looked  at  in  order  to  see 
to  what  extent  the  time  limited  for  the  performance  of  the  various  things 
to  be  done  was  intended  to  be  essential  to  the  continuance  and  existence 
of  the  contract.  Time  may,  as  we  have  already  seen,  be  of  the  essence 
of  the  contract,  whilst  it  remains  executory,  but  may  no  longer  continue 
so  when  performance  after  the  time  has  been  accepted  by  the  other  con- 
tracting party,  and  he  has  had  in  substance  what  he  bargained  for  [ante, 
p.  273).  If,  for  example,  a  shipowner  agrees  that  his  vessel  shall  leave 
England  for  a  foreign  port  on  or  before  a  particular  day  to  bring  back  a 
cargo,  the  departure  of  the  vessel  at  the  time  specified,  is  so  far  of  the 
essence  of  the  contract,  that  the  charterer  or  freighter  will  not  be  bound  to 
provide  the  cargo  and  use  the  ship  and  pay  freight  unless  the  vessel  sails 


i 


lx)  Ootling  v.  Higgint,  1  Campb.  451.  forward  the  goods,  see  Shipion  t.   Thornton,  9 

[y)  Cannanv.  Meaburn,  8  Moore,  127.  Brock-  Ad.  &  E.  337. 

bank  v.  Anderson,  7  M.  &  Gr.  295.  (a)  The  Gratitudine,  8  Rob.  261.     /retold  t. 

(z)  As  to  the  duty  of  the  master  to  tranship  and  Thompson,  17  Law  J.,  C.  P.  241. 
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at  the  time  appointed ;  (b)  but  if  the  vessel  sails  after  the  time,  and  the 
charterer  nevertheless  ships  the  cargo  on  board,  and  uses  the  ship,  the 
time  of  the  vessel's  sailing  from  England  is  no  longer  of  the  essence  of 
the  contract,  and  he  cannot  refuse  to  pay  freight,  and  to  fulfil  his  part  of 
the  engagement,  because  the  vessel  did  not  sail  on  the  exact  day  specified. 
If  it  is  covenanted  by  the  shipowner  that  the  ship  shall  be  at  a  particular 
port  by  a  day  named  ready  to  take  a  cargo  on  board,  the  charterer  or 
freighter  will  not  be  bound  by  his  covenant  or  agreement  to  ship  a  cargo 
on  board  and  pay  freight,  if  the  vessel  is  not  ready  at  the  place  appointed 
by  the  day  named,  but  if  after  the  day  has  passed,  the  cargo  is  shipped  on 
board  pursuant  to  the  covenant,  the  time  of  shipment  is  no  longer  of  the 
essence  of  the  contract,  and  cannot  be  relied  upon  as  a  condition  prece- 
dent to  the  payment  of  the  freight,  (c). 

By  a  charter  party  of  affreightment,  the  plaintiff  let  his  vessel  to  freight 
to  the  defendant,  and  covenanted  that  the  vessel  should  sail  with  the  next 
wind  on  a  voyage  to  Cadiz ;  and  the  defendant  covenanted,  that  if  the 
ship  went  the  intended  voyage  and  returned  to  the  Downs,  that  the  plaintiff 
should  have  so  much  by  way  of  freight  for  the  voyage.  The  defendant 
traversed  that  the  ship  sailed  with  the  next  wind,  and  upon  demurrer  the 
traverse  was  overruled,  for  the  substance  of  the  covenant  was  considered 
to  be,  that  the  ship  should  perform  the  intended  voyage,  that  being  the 
primary  intention  of  the  parties,  and  not  merely  that  she  should  sail  with 
the  next  wind,  which  might  change  every  hour,  and  that  this  was  shown 
by  the  covenant  of  the  defendant,  who  was  to  pay  so  much  for  the  perform- 
ance of  the  voyage,  and  not  merely  for  sailing  with  the  next  wind.  "  But," 
per  Jones,  J.,  "  if  the  defendant  had  covenanted,  that  if  the  plaintiff  would 
sail  for  Cadiz  by  the  next  wind  he  would  pay  him  a  certain  sum,  his  sail- 
ing by  the  next  wind  would  be  a  condition  precedent  to  his  right  to  recover 
the  money."  (d)  So,  where  the  covenant  was  that  the  vessel  should  pro- 
ceed with  ihejirst  convoy  to  Spain  and  Portugal,  and  there  make  a  deli- 
very of  the  cargo,  &c. ;  in  consideration  whereof,  and  of  everything  above- 
mentioned,  the  defendant  covenanted  to  pay  freight,  it  was  held,  that  the 
main  object  of  the  contract  was  the  performance  of  the  voyage,  and  that 
the  sailing  with  the  first  convoy  was  not  a  condition  precedent  to  the 
plaintiff's  right  to  recover  freight  for  the  voyage  actually  performed,  but  a 
distinct  covenant,  for  the  breach  of  which  he  was  liable  in  damages,  (e) 
So,  where  the  covenant  was,  that  the  ship  should  sail  on  freight  to  Denie- 
rara,  on  or  before  the  12th  of  February,  and  the  vessel  did  not  sail  until 
the  12th  of  March,  Lawrence,  J.,  held,  that  as  the  voyage  had  been  ac- 

(b)  Olaholm  v.  Hay»,  2  Sc.  N.  R.  471.    Shad-  (d)   Constab'e  v.  Cloberie,  Palm.  397.     Bom- 
forth  v.  Higgxn,  3  Campb.  385.    Loratl  t.  Hamil*      ntann  v.  Tooie,  1  Campb.  377. 

ton,  5M.&W.  644.  (e)  David***  r.  Gwynne,  12  Bart,  880. 

(c)  OVivt  v.  Booker,  1  Exch.  421. 
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tually  performed,  and  the  cargo  conveyed  to  the  destined  port,  and  the 
profit  of  it  gained  by  the  defendant,  there  could  be  no  foundation  for  say- 
ing that  the  defendant  should  not  pay  the  freight  for  it  according  to  the 
covenant,  and  that  he  might  bring  a  cross-action  to  recover  damages  for 
the  not  sailing  in  time,  if  he  had  sustained  any.  (f)  And  where  the  plain- 
tiff let  his  vessel  to  the  defendant,  and  covenanted  forthwith  to  make  her 
tight,  staunch,  and  strong,  and  well  and  sufficiently  manned  and  victualled, 
&c.  for  a  twelvemonth's  voyage,  and  the  defendant  covenanted  to  pay 
freight  so  much  per  ton  per  month,  and  the  vessel  was  taken  into  the 
service  of  the  defendants,  who  used  her  for  several  months,  and  then  re- 
fused to  fulfil  their  covenant  to  pay  freight,  on  the  ground  that  the  plaintiff 
had  not  manned  and  victualled  the  ship,  and  made  her  tight  and  strong, 
according  to  his  covenant ;  it  was  held,  that  as  the  defendant  had  not  re- 
pudiated the  ship  because  she  was  not  forthwith  made  tight,  staunch,  and 
strong,  but  had  taken  her  into  their  service,  and  navigated  her,  they  had 
no  right  to  insist  that  the  forthwith  making  her  tight,  &c,  was  a  condition 
precedent  to  their  own  liability  upon  the  covenant,  (g) 

If  no  time  at  all  is  mentioned  for  the  performance  of  the  various  acts 
stipulated  to  be  done  by  the  charter  party,  the  inference  of  law  is,  that 
they  are  to  be  done  within  a  reasonable  time ;  and  if  a  shipowner  cove- 
nants generally  that  a  ship  shall  sail  to  a  particular  port,  and  there  take 
on  board  a  cargo  to  be  provided  by  the  charterer,  the  sailing  of  the  vessel 
direct  and  without  any  deviation  or  delay  to  the  appointed  port,  is  not  a 
condition  precedent  to  the  charterer's  liability  to  provide  and  ship  the 
cargo  ;  but  if  the  delay  has  been  unreasonable,  and  the  charterer  has  there- 
by lost  all  the  benefit  of  the  voyage,  and  been  prevented  from  procuring 
the  cargo,  he  will  then  be  released  from  his  liability  upon  the  contract  (A) 
When  time  is  not  of  the  essence  of  the  contract,  performance  by  the  tune 
appointed  need  not  be  averred  in  the  declaration.  It  is  sufficient  for  the 
plaintiff  to  aver  performance  of  the  substance  of  the  contract.  Thus  where 
the  plaintiff  covenanted  that  his  ship  should  sail  on  the  12th  of  February 
for  Demerara  and  deliver  her  cargo  to  the  agents  of  the  defendant  at  that 
place,  and  the  defendant  covenanted  in  consideration  thereof  to  pay 
freight,  it  was  held,  in  an  action  for  the  freight,  that  it  was  sufficient  for 
the  plaintiff  to  aver  in  his  declaration  that  the  ship  sailed  for  Demerara 
and  delivered  her  cargo  to  the  defendant's  agents,  and  that  he  need  not 
allege  that  she  had  sailed  on  the  day  specified,  (i)  So,  if  a  carrier  has 
agreed  to  carry  goods  to  a  distant  place,  and  to  set  out  on  his  journey  on 
a  particular  day,  and  the  employer  has  agreed  to  pay  him  a  certain  sum 
for  the  carriage,  the  carrier,  in  suing  for  his  hire,  need  only  aver  that  he 

(/)  Hall  ▼.  Cazenove,  4  Baft,  476.  6  M.  848,  •.  c 

iff)  Havelodk  ▼.  Geddes,  10  East  564.  (i)   Hall  t.  Caueium,  4  Rut,  477.    KUgdo* 

Cliptham  v.  Vtrtut,  5  Q.  B.  265;  1  Dar.      v.  Cox,  2  C.  B.  661. 
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has  carried  the  goods  to  the  appointed  place ;  but  if  he  is  to  be  paid  for 
setting  out  at  the  exact  time  agreed  upon,  and  his  remuneration  is  entirely 
to  depend  thereupon,  time  is  of  the  essence  of  the  contract,  and  perform- 
ance in  point  of  time  must  then  be  averred  and  proved,  (k) 

Payment  of  the  freight  or  hire. — If  the  charter  party  of  affreightment 
amounts  to  a  demise  of  the  ship  itself  to  the  charterer,  so  as  to  transfer  to 
him  the  possession  and  use,  and  general  control  of  the  vessel  for  a  certain 
term  at  a  certain  hire  or  rent  to  be  paid  by  the  charterer,  and  the  vessel  is 
bailed  to  him  pursuant  to  the  contract,  in  good  order  and  condition  and 
fit  for  use,  he  is  responsible  for  the  payment  of  the  rent  at  the  expiration 
of  the  term  of  hiring,  although  the  vessel  may  have  been  lost  or  destroyed 
by  shipwreck  or  by  inevitable  accident,  for  the  shipowner  has  fulfilled  his 
part  of  the  contract  by  the  delivery  of  the  vessel  to  the  charterer.  But  if 
the  shipowner  merely  grants  the  use  of  the  vessel,  retaining  the  possession 
of  it  through  the  medium  of  his  own  servants  and  agents,  and  the  con- 
tinued use  and  enjoyment  of  the  vessel  by  the  charterer  are  made  a  condi- 
tion precedent  to  the  payment  of  the  hire,  the  shipowner  loses  his  right  to 
such  hire,  at  the  same  time  that  the  charterer  is  deprived  of  the  use  and 
enjoyment  of  the  vessel.  And  whenever  the  charter  party  amounts  to  a  de- 
mise or  bailment  of  the  vessel  itself  to  the  charterer  at  a  certain  rent  or 
hire,  to  be  paid  at  stated  periods  to  the  shipowners,  and  the  vessel  has  been 
placed  at  the  disposal  of  the  charterer,  the  latter  is  responsible  for  the  pay- 
ment of  the  hire,  although  he  makes  no  use  of  the  vessel,  and  the  contem- 
plated voyage  is  never  performed.  But  when  the  charter  party  amounts 
merely  to  a  contract  for  the  conveyance  of  merchandize  to  a  specified  des- 
tination, and  contains  covenants  or  promises  for  the  performance  of  the 
voyage,  and  of  the  work  of  carrying  on  the  one  side,  and  payment  for  the 
work  on  the  other,  the  fulfilment  of  the  covenant  or  undertaking  to  carry 
the  goods,  or  the  shipowner's  readiness  and  willingness  to  fulfil  it,  is 
naturally  a  condition  precedent  to  the  payment  of  the  hire,  so  that  the 
plaintiff  must  of  necessity  show  the  work  done,  or  that  he  was  ready  and 
willing  to  do  it,  and  was  hindered  from  doing  it  by  the  defendant,  before 
he  can  demand  the  money.  (/)  The  freight  may,  however,  by  the  special 
contract  of  the  parties,  be  made  payable  on  the  delivery  of  the  goods  on 
board,  prior  to  the  performance  of  the  voyage,  or  at  any  other  period  of 
time  which  they  may  choose  to  appoint,  (m)  But  in  all  cases  of  doubtful 
construction,  the  courts  will  adhere  to  the  maxim  that  the  freight  is  not 
due  till  it  has  been  earned  by  the  performance  of  the  work  for  which  it  is 
to  be  paid,  (n)     If  freight  is  paid  in  advance  and  the  cargo  is  lost,  the 

(k)  Constable  r  Cloberie,  Palm.  397.  Silvale  t.  Kendall,  4  M.  &  S.  42.     Crosier  t. 

(/)  Tate  r.  Meek,  2  Moore,  291.     Campion  r.  Smith,  1  8c.  N.  R.  347. 

Colvint  3  Sc  350;  3  Bing.  N.  C.  17,s.c.    Pothier,  (it)  Afathiter  ▼.   Buller,  1   Campb.  84.     Ab- 

traite  de  la  charte-partie,  part  1,  s.  3,  §  2.  bott,  C.  J.,  4  B.  fit  Aid.  585.  Vtitrboom  t.  Chap- 

(m)  Eldon,  C.  J,  2  B.  &  P.  822.     Andrew  v.  man,  13  M.  &  VV.  230. 
Moorhouse,  5  Taunt.  438 ;  1  Marsh,  122.    De 
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freight  so  paid  cannot,  it  seems,  be  recovered  back,  (o)  unless  the  loss  has 
been  occasioned  by  negligence  or  misconduct,  or  want  of  skill  in  the  navi- 
gation of  the  vessel.  When  the  use  of  the  entire  vessel  is  bargained  for, 
and  the  charterer  covenants  or  agrees  to  provide  and  ship  a  full  and  com- 
plete cargo,  and  pay  freight  therefor  at  so  much  a  ton,  and  the  shipowner 
sends  out  the  vessel,  the  circumstance  that  the  lading  has  been  prevented  by 
some  unforeseen  cause  or  inevitable  accident,  does  not,  as  we  have  already 
seen,  release  the  charterer  from  his  contract.  {Antey  pp.  537,  538.)  And 
when  the  ship  performs  the  voyage  and  the  goods  are  carried  to  the  place 
of  destination,  the  charterer  cannot  abandon  them  and  refuse  to  pay  the 
freight  he  has  contracted  to  pay,  on  the  ground  that  they  have  been  greatly 
damaged  by  perils  of  the  sea,  and  the  dangers  and  accidents  of  naviga- 
tion, and  are  not  worth  the  amount  of  freight  agreed  to  be  paid,  as  he  is 
permitted  to  do  by  the  maritime  laws  of  some  continental  states,  but  must 
fulfil  his  part  of  the  contract,  and  pay  for  the  conveyance  of  them,  although 
the  work  of  carrying  has,  by  reason  of  inevitable  accident,  been  of  no 
benefit  or  advantage  to  him.  (p) 

When  the  charterer  merely  covenants  to  pay  freight  at  the  rate  of  so 
much  a  ton,  &c,  for  the  goods  he  shall  lade  on  board,  and  does  not  cove- 
nant to  furnish  any  particular  quantity  of  goods,  he  is  of  course  only  liable 
for  the  quantity  of  goods  actually  shipped,  (q)    But  if  he  contracts  for  the 
use  of  the  entire  ship,  or  part  of  a  ship,  or  for  a  certain  specified  tonnage, 
the  payment  of  freight  must  be  proportioned  to  the  amount  of  tonnage, 
space,  or  accommodation  he  has  contracted  for.    If,  therefore,  he  has  con- 
tracted for  the  use  of  the  entire  ship  at  so  much  a  ton,  the  payment  must 
be  according  to  the  number  of  tons  which  the  ship  is  proved  to  be  capable 
of  containing,  without  regard  to  the  quantity  of  merchandize  actually  put 
on  board  by  the  charterer.     If  the  burthen  and  tonnage  of  the  ship  be  set 
forth  in  the  charter  party,  and  the  charterer  covenants  to  pay  freight  ac- 
cording to  the  tonnage  therein  specified,  the  amount  of  freight  payable  is, 
of  course,  regulated  by  the  number  of  tons  enumerated,  but  if  the  charterer 
covenants  to  ship  on  board  a  full  and  complete  cargo,  and  to  pay  so  much 
a  ton  for  every  ton  loaded  on  board,  he  is  bound  to  put  on  board  and  to 
pay  freight  for  as  much  as  the  ship  will  hold  and  safely  carry,  whatever 
may  be  the  amount  of  the  burthen  and  tonnage  of  the  vessel,  mentioned 
in  the  charter  party.     A  misdescription  of  the  ship's  burthen  does  not  in 
such  a  case  exonerate  the  charterer  from  the  liability  to  ship  on  board,  and 
to  pay  freight,  for  a  full  and  complete  cargo,  provided  the  charterer  has 
had  an  opportunity  of  examining  the  ship  and  forming  his  own  judgment 
of  her  capacity,  and  there  has  been  no  fraudulent  misrepresentation  or 
concealment  of  the  truth,  (r) 

(o)  Saunders  ▼.  Drew,  3  B.  &  Ad.  450.     De  (r)  Hunter  v.  Fry,  2  B.  &  Aid.  424.    Tkomat 

Silvale v.  Kendall,  4M.&S.  37.  t.  Clarke,  2  Stark.   452.     Moorsom  t. Pom,  4 

( p)  Abbott  on  Shipping,  380,  381,  Gampb.  103.     Irving  v.  Clegg,  1  Bing.  53.  N.  C. 
(?)  Lady  Jama  t.  E.  I.  Company,  Abbott,  865. 
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Payment  pro  ratd. — If  the  covenant  or  agreement  of  the  shipowner,  or 
master,  be  entire  for  the  conveyance  of  a  full  cargo  of  merchandize  for  a 
specific  sum,  the  charterer  is  not  bound  to  accept  and  pay  for  half  a  cargo, 
but  if  he  agrees  to  pay  by  the  bale,  or  cask,  or  at  the  rate  of  so  much  a 
ton,  he  is  bound  to  accept  and  pay  for  what  has  been  actually  brought  and 
tendered  to  him.  (#)  He  must  pay,  also,  in  all  cases,  for  such  goods  as 
he  actually  accepts,  and  if  he  accepts  goods  short  of  the  port  of  destina- 
tion, he  is  liable  upon  an  implied  contract  to  pay  pro  rata  itineris  pe- 
racti.  This  apportionment  usually  happens  when  the  ship,  by  reason 
of  some  disaster,  goes  into  a  port  short  of  the  place  of  destination,  and  is 
unable  to  prosecute  and  complete  the  voyage.  (/)  When  the  master  and 
freighter  of  a  vessel  agreed,  by  simple  contract,  that  the  vessel  should 
proceed  to  St.  Petersburgh,  and  there  load  from  the  freighter's  factors  a 
"  complete  "  cargo  of  hemp,  and  eighty  tons  of  iron,  and  proceed  there- 
with to  London,  and  deliver  the  same  on  being  paid  freight  for  hemp  5/. 
per  ton,  and  for  iron  5s.  a  ton ;  and  the  master,  fearing  an  embargo  after 
his  arrival  at  St  Petersburgh,  hastily  quitted  with  only  half  a  cargo,  and 
the  freighter  consequently  refused  to  pay  freight  for  that  which  he  had 
actually  brought :  it  was  held,  that  the  contract  was  divisible  and  appor- 
tionable,  and  that  as  the  freight  was  to  be  paid  for  by  the  ton,  the  fair  and 
reasonable  construction  was,  that  the  plaintiff  should  receive  freight  ac- 
cording to  the  quantity  per  ton  which  he  had  delivered,  and  that  the 
defendant  should  have  a  remedy  by  means  of  a  counter  action  against  the 
plaintiff  for  that  which  he  had  not  performed,  and  which  he  ought  to  have 
done.  "  In  this  way,"  observes  Grose,  J.,  "  perfect  justice  will  be  done  to 
both,  but  not  so  if  the  delivery  of  a  complete  cargo  were  made  a  condition 
precedent"  (u) 

Intermediate  voyages.— Where  a  vessel  was  chartered  from  London  to 
Bombay,  and  by  another  charter  party  of  the  same  date  it  was  agreed  that 
the  ship  should  take  in  a  homeward  cargo  at  certain  freight,  but  the  mas- 
ter of  the  vessel  and  the  defendant's  agents  at  Bombay  were  to  be  at  liberty 
to  make  alterations  in  the  charter  party,  but  without  prejudice  to  that 
agreement ;  and  after  the  ship's  arrival  at  Bombay  the  master  and  the  de- 
fendant's agents  employed  the  vessel  in  an  intermediate  voyage  to  Aden, 
and  the  vessel,  on  her  return,  took  in  her  homeward  cargo,  and  returned 
to  London,  it  was  held,  that  the  obligation  of  the  defendants  upon  the 
charter  party  to  pay  freight  for  the  homeward  voyage  remained  unaffected 
by  the  intermediate  voyage,  and  that  the  ship's  earnings  thereon  received 
by  the  owners  could  not  be  brought  into  account  in  favour  of  the  defend- 
ants and  in  reduction  of  their  liability  upon  the  homeward  charter  party,  (x) 

(s)  Christy  r.  Row,  1  Tanr.t.  314.  to  conditions  precedent  to  the  right  of  action  on 

(I)   Vlierboom  v.  Chapma».  13  M.  &  W.  230.        charter  parties  see  post,  ch.  19,  s.  2. 

(«)  Ritchie  v.  Atkinson,  10  East,  295,  310.  As         (x)  Wiggins  v.  Johnston,  14  M.  &  W.  623. 
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Time  freight.  —  When  the  charterer  engages  to  pay  so  much  per 
month,  week,  or  day  of  the  voyage,  or  of  the  ship's  employment,  and  no 
time  is  fixed  for  the  commencement  of  the  computation,  his  liability  for 
the  freight  will  begin  on  the  day  that  the  ship  breaks  ground  and  com- 
mences the  voyage,  and  will  continue  during  all  unavoidable  delays  for 
provisions,  repairs,  &c,  not  occasioned  by  the  negligence  or  misconduct 
of  the  master  or  owners,  (z)  The  month  is  always  understood  to  be  a 
calendar,  and  not  a  lunar  month,  and  the  freight  becomes  due  in  general 
at  the  expiration  of  each  month,  or  other  interval  of  time  limited  by  the 
parties  for  its  payment,(a)  whether  the  ship  does  or  does  not  ulti- 
mately arrive  at  her  place  of  destination.  But  where,  by  a  charter 
party  of  affreightment,  the  freighter  covenanted  to  pay  freight  for  a  vessel 
at  so  much  a  ton  per  month,  until  her  final  discharge,  or  until  the  day  of 
her  being  lost,  captured,  or  last  seen,  or  heard  of;  so  much  of  such  freight 
as  might  be  earned  at  the  time  of  the  arrival  of  the  ship  at  her  first  des- 
tined port  abroad,  to  be  paid  within  ten  days  next  after  her  arrival  there, 
and  the  remainder  of  the  freight  at  specific  periods ;  it  was  held  that  the 
arrival  of  the  ship  at  her  first  destined  port  abroad  was  a  condition  prece- 
dent to  the  owner's  right  to  recover  any  freight,  and  that  the  ship  having 
been  lost  on  her  outward  voyage,  the  owner  was  not  entitled  to  recover 
freight  at  so  much  per  calendar  month  to  the  day  of  the  loss.(ft) 

Shipowner's  lien  for  the  freight. — If  the  shipowners  have  by  the  charter 
party  divested  themselves  of  the  possession  of  the  vessel  in  favour  of  the 
charterer,  they  have,  of  course,  no  lien  upon  the  goods  shipped  on  board, 
and  cannot  take  possession  of  them  and  detain  them  as  a  security  for  the 
rent  or  hire  agreed  to  be  paid  for  the  use  of  the  vessel,  (c)  But  if  the 
charter  party  does  not  amount  to  a  bailment  of  the  ship,  but  the  shipowners 
keep  possession  of  the  vessel,  and  contract  merely  to  carry  merchandize 
for  the  charterer  for  certain  freight,  the  delivery  of  the  goods  and  the  pay- 
ment of  the  freight  constitute %  mutual  conditions  to  be  performed  at  the 
same  time,  (post,  ch.  19,  s.  2,)  so  that  the  shipowner  may  retain  the  cargo 
until  he  is  tendered  payment  of  the  freight,  (rf)  When,  however,  by  the 
terms  of  the  contract  credit  is  given  for  the  payment  of  the  freight ;  if  it  is 
to  be  paid  a  month  or  three  months  after  the  arrival  of  the  ship,  the  car- 
rier must  forthwith  deliver  the  goods,  and  rely  on  the  subsequent  per- 
formance by  the  charterer  of  his  contract  to  pay,(e?)  and  if  the  latter 


(*)  Havelock  ▼.  Geddes,  10  East,  566.  Ripley 
t.  Scaife,  5  B.  &  C.  169. 

(a)  Jolly  t.  Young,  1  Esp.  186.  Lutwidge  v. 
Gray,  Abbott,  894.  Fen  wick  v.  Boyd,  15  M.  & 
W.  632. 

(b)  Gibbon  v.  Mendez,  2  B.  &  Aid.  17.  Smith 
r.  Wilson,  8  Bast,  487.  Byrne  ▼.  PatHton, 
Abbot  on  Shipping,  847 ;  post,  ch.  19,  s.  2,  Con- 
ditions. 


(c)  Belcher  ▼.  Capper,  5  Sc.  N.  R.  816;  4  M. 
&  Ghr.  502.     Thompson  ▼.  Small,  1  C.  B.  858. 

(d)  Saville  r.  Campion,  2  B.  ft  Aid.  503. 
Campion  r.  Co/rot,  3  Sc  388 ;  3  Bing.  N.  C.  17, 
s.  c.  Tale  v.  Meek,  2  Moore,  293.  As  to  what 
is  a  good  tender  by  custom,  see  Luard  r.  Butcher, 
2  Car.  &  Kirw.  29. 

(e)  AUafferv.Sl.Cdth.  Dock  Co.,  14  M.&W. 
794  ;  15  Law  J.,  v.  s.  (Bxch.)  34,  s.  c    Lucas*. 
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becomes  bankrupt  prior  to  the  arrival  of  the  vessel  at  the  port  of  destina- 
tion, his  assignees  are  entitled  to  demand  the  goods,  and  the  shipowners 
cannot  claim  any  lien  upon  them  for  freight.  If  the  master  does  not  think 
fit  to  insist  on  his  right  of  detention,  but  delivers  the  goods  to  the  con- 
signee, and  the  latter  afterwards  refuses  to  pay  the  freight,  or  pays  the 
master  by  a  bill  of  exchange,  which  turns  out  to  be  worthless,  the  master 
may  resort  to  the  consignor  or  shipper  for  payment,  (/)  unless  he  has  for 
his  own  convenience  and  accommodation  preferred  a  bill,  when  he  might 
have  had  cash.(^)  Payment  to  the  shipowners  on  their  demand  is  a  dis- 
charge against  any  claim  by  the  master,  and  on  the  other  hand,  payment 
to  the  master  in  the  absence  of  any  notice  from  the  owners  to  withhold  it, 
is  a  valid  payment  as  against  them,  (h) 

Of  the  liability  for  freight  resulting  from  the  acceptance  of  goods 
under  bills  of  lading. — It  has  been  held,  that  "if  a  person  receives  goods 
in  pursuance  of  a  bill  of  lading,  in  which  it  is  expressed  that  the  goods 
are  to  be  delivered  to  him,  he  paying  freight,  he,  by  implication,  agrees  to 
pay  freight."(*)  The  law  does  not,  however,  imply  any  contract  for  the 
payment  of  the  freight  from  the  mere  fact  of  the  acceptance  of  the  goods, 
but  it  is  for  a  jury  to  say  whether  the  acceptance,  coupled  with  the  parti- 
cular terms  of  the  bill  of  lading  under  which  the  goods  were  received,  es- 
tablishes the  existence  of  a  contract  on  the  part  of  the  consignee  to  pay 
the  freight.  If  the  consignee  receives  the  goods  without  any  disclaimer  of 
his  liability,  and  there  is  no  reference  on  the  face  of  the  bill  of  lading  to 
any  charter  party  whereby  the  consignor  has  contracted  to  pay  the  freight, 
the  irresistible  presumption  is  that  the  consignee  has  agreed  to  pay  it ; 
but  when  the  bill  of  lading  provides  for  the  payment  of  the  freight  as  per 
charter  party,  and  the  consignor  has  contracted  by  such  party  for  the  pay- 
ment of  the  freight,  it  does  not  necessarily  follow  that  the  consignee,  by 
accepting  the  goods  under  the  bill  of  lading,  has  himself  contracted  to  pay 
it,  although  he  is  generally  considered  so  to  do.  The  contract  for  the 
payment  of  the  freight  inserted  in  the  charter  party  does  not  run  with  the 
property  in  the  goods,  and  is  not  transferred  with  it  so  as  to  throw  the 
burthen  of  performance  upon  the  parties  into  whose  hands  the  goods  come 
by  indorsement  of  the  bill  of  lading.  (&)  But  it  has  been  so  much  the 
practice  for  the  indorsee  of  the  bill  of  lading  (ante,  pp.  307,  308)  to  pay 
the  freight  which  the  consignor  or  charterer  has,  by  the  charter  party,  con- 
tracted with  the  shipowner  to  pay,  that  the  acceptance  of  the  goods  by 

NockdU,  1  M.  &  P.  801.    Thompson  r.  Small,  1  {a)  Strong  ▼.  Hart,  6B.AC.  160. 

C.  B.  354  ;  14  Law  J.,  (C.  P.)  157 ;  port,  ch.  19,  (A)  Smith  t.  Ptummer,  1  B.  fie  Aid.  575.    At- 

s.  8.  kinson  v.  Cotesworth,  8  B.  &  C.  648. 

(/)  Christy  ▼.  Row,  1  Taunt.  814.     Tapley  v.  (*)  Lord  Tenterden,  Scatfe  ▼.  Tobin,  8  B.  & 

Martens,  8  T.  B.  453.    Shepard  ▼.  de  BernaUs,  Ad.  528. 

13  East,  572.    Domett  v.  Beekford,  5  B.  6c  Ad.  (k)  Thompson  v.  Dominy,  14  M.  &  W.  403  ; 

521.     Tobin  ▼.  Crawford,  5M.&W.  235 ;  9  M.  14  Law  J.,  Exch.  320,  a.  c. 
&  W.  716,  s.  c. 
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such  indorsee  is  evidence  of  a  new  contract  and  a  new  agreement  for  the 
payment  of  the  freight  mentioned  therein^/)  the  consideration  for  which  is 
the  delivery  of  the  goods  to  him  at  his  request,  (m)  and  if  such  new  coo- 
tract  is  established,  the  remedy  for  the  freight  on  the  bill  of  lading 
against  the  consignee  or  his  assignee,  co-exists  with  the  remedy  against 
the  original  consignor  or  charterer  upon  the  charter  party,  (n)  If  the  re- 
ceiver of  the  goods  under  a  bill  of  lading  is  a  mere  agent  acting  on  be- 
half of  a  known  principal,  the  principal  and  not  the  agent  is  then  liable 
for  the  freight  (o) 

Payment  of  demurrage  on  charter  parties  and  bills  of  lading. — The 
charterer  usually  covenants  or  promises  to  load  or  unload  the  vessel  with- 
in a  certain  time,  or  if  he  fails  so  to  do,  to  pay  so  much  per  diem  during 
the  delay.  This  payment,  as  well  as  the  delay  itself,  is  called  in  mercan- 
tile and  legal  phraseology,  demurrage.  When  demurrage  is  stipulated  to 
be  paid,  the  charterer  cannot  escape  from  liability  upon  his  express  cove- 
nant or  promise,  by  showing  that  the  delay  was  occasioned  by  some  un- 
foreseen event,  such  as  the  crowded  state  of  the  docks,  the  delays  of 
Custom-house  officers,  or  the  inclemency  of  the  weather. (p)  But  if  the 
delay  is  occasioned  by  the  wrongful  and  unauthorized  interference  of  the 
shipowner  himself  with  the  unloading  of  the  cargo,  the  detention  is  not  then 
the  detention  of  the  charterer,  and  the  shipowner  cannot  claim  demurrage 
in  respect  thereof,  (q )  The  period  from  which  the  lay  days  count,  a  is  from 
the  time  the  vessel  arrives  in  the  dock,  and  is  in  the  management  of  the 
dock  companies'  or  harbour  master's  officers ;  and  when  neither  is  to  blame 
for  delay,  the  number  of  days  run  from  the  time  when  the  ship  is  in  a 
dischargeable  state ;  and  if  no  period  is  mentioned,  the  cargo  is  to  be  dis- 
charged in  a  reasonable  time,  to  commence  from  the  time  when  the  ship 
is  in  a  state  to  begin  delivering."  (r)  Where  5/.  per  diem  demurrage  was 
stipulated  to  be  paid,  "  to  reckon  from  the  time  of  the  vessel  being  ready 
to  unload,  and  in  turn  to  deliver,"  it  was  held  that  the  words  "  in  turn  to 
deliver "  applied  to  the  public  rules  and  regulations  of  the  port  of  dis- 
charge, and  that  the  charterers  were  not  liable  for  the  payment  of  demur- 
rage until  their  "  turn  to  deliver  "  had  come,  in  conformity  with  the  regu- 
lations of  the  port.(#)  If  after  the  loading  has  been  completed,  the  vessel 
is  detained  by  a  sudden  frost,  (t)  or  by  foul  weather  and  contrary  winds, 

(0  Tindal,  C.  J.,  Sanders  y.  Vameller,  4  Q.  B.         (p)  Blight  r.  Pagt,  3  B.  &  P.  295>  n.  Ban* 

295.     Stindi  v.  Roberts,  17  Law  J.,  Q.  B.  166.  ▼.  Dutton,  4  Campb.  338.     As  to  the  exception 

(to)  Patteson,  J.,  Kemp  v.  Clark,  12  Jur.  676.  "restraint  of  princes/'  Ac.,  see  Crow  t.  Folk,  15 

Cock  t.  Taylor,  13  East,  402.     Wilson  ▼.  Kymer,  Law  J.,  Q.  B.  183. 
1  M.  &l  S.  168.     Bell  ▼.  Kymer,  1  Marsh,  149  ;  (q)  Benson  ▼.  Blunt,  1  Q.  B.  870. 

5  Taunt.  477.     Coleman  v.  Lambert,  5  M.  &  W.  (r)  Alderson,  B.,  Brown  y.  Johnson,  1  Car.  A 

602.     Dougal  v.  KembU,  3  Bing.  390.    Pinder  Marsh.  440 ;  10  M.  &  W.  331,  s.  c. 
▼.  Wilis,  5  Taunt.  612.  (,)  Robertson  ▼.  Jackson,  2  C.  B.  412;  15 

(»)  Christy  v.  Row,  1  Taunt.  800.    Shepherd  Law  J.,  (C.  P.)  28,  s.  c     Tailor  r.  Cfa*.  16 

v.  de  Bemales,  13  East,  565.  Law  J.,  Q.  B.  44. 

(o)  Amos  v.  Temperley,  8M.&W.  805 ;  post,         (t)  Pringle  t.  Mollett,  6H.&W.  83. 
ch.  13,  s.  3. 
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no  right  to  demurrage  arises  by  reason  of  such  detention.(w)  The  days 
mentioned  in  the  clause  of  demurrage  are  understood,  it  is  said,  by  the 
custom  of  the  port  of  London,  to  be  working  days,  and  do  not  conse- 
quently include  Sundays  and  Custom-house  holidays,  (x)  There  does  not, 
however,  appear  to  be  any  general  custom  to  this  effect,  (y)  The  lay  days 
allowed  are,  moreover,  to  be  reckoned  from  the  time  of  the  ship's  arrival 
at  the  usual  place  of  discharge,  and  not  on  her  arrival  at  the  entrance  of 
the  port ;  although  for  the  purposes  of  navigation  she  may  have  discharged 
a  portion  of  her  cargo  at  the  entrance  of  the  port.(*)  If  the  parties,  by 
mutual  consent,  substitute  a  new  port  for  the  port  mentioned  in  the  con- 
tract of  affreightment,  the  freighter  will  be  entitled  to  the  lay  days,  and 
the  shipowner  to  the  demurrage  stipulated  for  by  the  original  contract  («) 
If  a  consignee  accepts  goods  under  a  bill  of  lading,  at  the  bottom  of  which 
is  a  memorandum,  to  the  effect  that  the  ship  is  to  be  cleared  within  a  cer- 
tain time,  and  that  demurrage,  at  the  rate  of  so  much  per  diem,  is  to  be 
paid  after  that  day,  the  consignee  will  be  liable  for  the  payment  of  such 
demurrage,  and  may  be  sued  therefor  by  the  master,  (b) 

Primage  and  average. — The  freighter,  whose  merchandize  has  been 
conveyed  to  the  port  of  destination,  is  also  liable  for  the  payment  of  cer- 
tain customary  charges  called  primage  and  average.  The  first  is  a  small 
customary  payment  to  the  master  for  his  trouble,  and  the  second  of  several 
petty  charges,  such  as  towage,  beaconage,  pilotage,  &c.(c) 

General  average  and  contribution. — By  the  ancient  laws  of  the 
Rhodians,  it  was  provided,  that  if  several  persons  had  laden  goods  on  board 
a  ship,  to  be  carried  for  hire,  and  the  goods  of  one  of  them  were  thrown 
overboard  in  a  storm  to  lighten  the  vessel,  and  save  her  from  perishing, 
the  loss  incurred  for  the  sake  of  all  should  be  made  good  by  the  contribu- 
tion of  aU.(cO  This  equitable  rule  of  law  was  adopted  by  the  Romans, 
and  has  been  introduced  into  the  maritime  code  of  continental  Europe. 
It  is  said  to  have  been  engrafted  upon  our  own  common  law  by  the  Nor- 
mans, and  has  certainly  existed  as  a  custom  amongst  merchants  in  this 
country  from  a  very  early  period.  The  obligation  to  contribute  which  is 
deemed  by  the  common  law  to  be  tacitly  entered  into  by  the  shipowners 
and  owners  of  the  cargo,  is  called  general  or  gross  average,  and  the  par- 
ties subject  thereto  are  bound  to  contribute  rateably  according  to  the  value 
of  their  several  proportions  of  the  property  saved.  The  law  of  contribu- 
te) Jamieson  ▼.  Laurie,  6  Bro.  P.  C.  474.  r.  Scott*  ib.  1.    Stindi  ▼.  Roberts,  17  Law  J„  Q. 

(x)  Cochran  v.  Retberg,  8  Bip.  121.  B.  166 ;  12  Jnr.  618,  a,  c. 

(y)  Brown  v.  Johnson,  10  M.  &  W.  884.  (c)  Abbott,  858.    Poikier,  (Amies,)  No.  147. 

(*)  Bnreton  v.  Chapman*  7  Bing.  559.  Brown  (a)  Omnium  contributione  taraatur,  quod  pro 
t.  Johnson,  10  M.  &  W.  884.  Kelly.  Anderson,  omnibus  datum  oat.  De  lege  Rkodia.  Dig.  lib. 
ib.  498.  1*>  tit.  2,  lex  1.     Pothier.     Trait*  des  A  vane*. 

(a)  Jackson  v.  Galloway,  6  Sc.  792;  7  Bing.  Partie  2,  ed.  Dupin,  871.  Code  de  Commerce, 
562,  b.  c.  lir.  2,  tit.  11.     Dee  Avariei. 


(ft)  Jesson  v.   Solly,  4  Taunt.  54.     Brouncter 
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tion  is  thus  explained  by  Domat  in  his  Treatise  on  the  Civil  Law : — 
"  When,  in  order  to  lighten  a  ship  in  peril  of  shipwreck,  part  of  the  cargo 
is  cast  into  the  sea,  and  the  ship  by  that  means  is  saved,  this  loss  is  com- 
mon to  all  those  who  had  anything  to  lose  in  that  peril.  Thus  the  master 
of  the  ship,  all  those  whose  merchandize  or  effects  have  been  saved,  and 
those  whose  goods  have  been  thrown  overboard,  will  each  bear  their  share 
of  the  loss,  in  proportion  to  the  share  they  had  in  the  whole.  Ifj  for  ex- 
ample, the  ship  and  the  whole  cargo  wore  worth  100,000  crowns,  and  that 
which  was  cast  overboard  was  worth  20,000  crowns,  the  loss  being  a  fifth, 
each  will  contribute  a  fifth  part  of  the  value  of  what  he  has  saved,  which 
will  make  in  all  1 6,000  crowns ;  and  by  this  contribution,  those  who 
having  lost  the  20,000  crowns,  in  recovering  16,000,  will  remain  losers  only 
of  a  fifth  part,  like  the  rest."(^) 

Everything  saved  pays  contribution  according  to  its  value ;  the  ship- 
owner contributes  in  proportion  to  the  value  of  the  ship  and  furniture,  ex- 
cepting the  provisions  of  the  crew,(/)  and  the  passengers  and  owners  of 
goods  shipped  on  board  in  proportion  to  the  value  of  the  property  they 
save,  excepting  the  clothes  on  their  backs,  but  not  excepting  their  wearing 
apparel  and  jewels  deposited  on  board,  (^r)  The  freight  and  earnings  of 
the  ship,  after  deducting  the  wages  of  the  master  and  crew,  and  other  ex- 
penses of  the  voyage,  likewise  form  the  subject  of  contribution  and  general 
average  ;  and  if  a  ship  be  chartered  out  and  home  for  one  entire  and  in- 
divisible sum  for  the  use  of  the  ship  out  and  home,  the  entire  freight  for 
the  outward  and  homeward  voyage  must,  when  ultimately  earned,  contri- 
bute to  the  loss,  whether  the  loss  has  occurred  upon  the  outward  or  the 
homeward  voyage,  (h)  Goods  stowed  upon  the  deck  of  the  vessel,  and 
thrown  overboard  during  a  storm,  are  not  excluded  from  the  benefit  of 
general  average  and  contribution,  unless  it  be  shown  that  the  lading  was 
improper  and  calculated  to  impede  the  navigation  of  the  vessel,  and  in- 
crease the  risk  of  the  voyage.(e) 

To  establish  a  claim  for  general  average,  it  must  be  shown  that  the 
goods  were  thrown  overboard  in  a  moment  of  distress  and  danger,  with  a 
view  of  preserving  the  ship  and  cargo ;  if  they  have  been  washed  out  of 
the  ship  by  the  violence  of  the  waves,  or  have  been  damaged  or  destroyed 
by  lightning  or  tempest,  or  have  been  unnecessarily  cast  overboard  by  the 
master,  or  crew,  or  passengers,  the  loss  will  not  support  a  claim  for  general 
average,  (k)     If  the  master  or  commander  of  the  ship,  to  avoid  being 

(e)  Domai  let  loi*  civile*,  liv.  2,  tit.  9,  s.  2,  6.  (h)  WiUiatnt  ▼.  Land.  A$$.  Co.,  1H.&S. 

(J)  Brown  v.  Stapylston.  4  Bing.  119.  325. 

{g)  Pothier,  Avariea,  art.  &    By  the  ciril  Uw,  (t)   Mil  ward  y.  Hxbbert,  8  Q.    B.  120,  137. 

wearing  apparel  was  made  4»  contribute  towardi  Gould  v.  Oliver,  2  Se.  N.  R.  241. 

the  general  average.     "Itidcm  agitatnm  est  an  (£)    Abbott,  427.    Mouse* t  case,  12  Co.  63. 

etiara  vestiraentorum  cujusque  et  annulomm  aesti-  Dobson  v.  Wilton,  3  Campb.  486.    Pothier,  Part 

mationem  fieri  oporteat  et  omnium  visum  est.  Dig.  2,  s.  2,  art,  1 . 
Jib.  14,  tit.  2,  lex  2,  §  2. 
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driven  onjrocks  by  a  sudden  squall,  or  to  avoid  capture  by  an  enemy,  runs 
hi 8  ship  on  a  sand-bank  or  shallow,  and  thereby  secures  the  safety  of  the 
ship  and  cargo,  the  damage  thus  voluntarily  done  to  the  ship,  and  the  ex- 
pense of  getting  her  afloat  again,  and  recovering  her,  form  the  subject  of 
contribution  and  general  average ;  but  if  the  stranding  be  involuntary,  the 
losses  and  expenses  incurred  will  fall  upon  the  ship  alone.  (/)  If  the 
masts  and  cables  of  the  vessel  have  been  cut  away  for  the  purpose  of  pre 
venting  shipwreck,  the  owners  of  the  cargo  must  contribute  towards  the  loss 
of  the  shipowner, (m)  but  if  they  are  blown  away,  or  injured  in  conse- 
quence of  the  necessity  of  carrying  a  great  and  unusual  press  of  canvass  to 
escape  a  threatened  danger,  the  loss  is  not  the  subject  of  contribution  and 
general  average,  but  is  a  common  sea  risk,  which  must  be  borne  by  the 
ship,  (n)  "  All  ordinary  losses  and  damage  sustained  by  the  ship  happen- 
ing immediately  from  the  storm  or  the  perils  of  the  sea,  must  be  borne  by 
the  shipowners.  But  all  those  articles  which  were  made  use  of  by  the 
master  and  crew  upon  the  particular  emergency,  and  out  of  the  usual 
course,  for  the  benefit  of  the  whole  concern  ;  and  the  other  expenses  in- 
curred must  be  paid  proportionably  as  general  average."  (o)  The  same 
rules  and  principles  prevail  in  the  French  and  other  maritime  codes.  "  If," 
observes  Pothier,  "  the  ship  is  damaged  by  a  storm,  and  loses  any  of  her 
masts,  yards,  or  tackle,  the  expense  of  refitting  the  ship,  and  repairing 
what  was  lost,  will  fall  upon  the  master  of  the  vessel,  for  he  is  bound  to 
keep  the  ship  in  good  carrying  condition,  in  the  same  way  that  workmen 
are  bound  to  keep  their  tools  in  good  working  order  ....  But  if,  to 
prevent  shipwreck,  the  masts  and  yards  are  cut  down  and  thrown  over- 
board, the  loss  will  be  common,  for  it  is  not  the  immediate  effect  of  the 
storm,  but  of  the  fear  of  the  common  danger,  therefore  the  loss  ought  to 
be  common."  (p) 

If  a  ship  accidentally  runs  foul  of  another  ship  in  fogs  or  storms,  or 
receives  an  injury  from  peril  of  the  sea,  and  is  obliged  to  put  into  port  for 
repairs,  the  expense  of  re-landing  and  warehousing  the  cargo,  and  of  the 
repairs,  so  far  as  they  are  absolutely  necessary  to  enable  the  ship  to  pro- 
secute the  voyage,  form  the  subject  of  general  average.  ( q)  "  If  the  return 
to  port,"  observes  Lord  Ellenborough,  "  was  necessary  for  the  general 
safety,  the  expenses  unavoidably  incurred  by  such  necessity  may  be  con- 
sidered as  the  subject  of  general  average.  It  is  not  so  much  a  question 
whether  the  first  cause  of  the  damage  was  owing  to  this  or  that  accident, 
to  the  violence  of  the  elements,  or  the  collision  of  another  ship,  as  whether 

(/)  Abbott,  433, 434.  (*)    Covington  ▼.    Roberts,  5   B.   &  P.   379. 

(»)  Birkley  ▼.  Presgrave,  1  East,  220.     So  by  Power  v.  Whitmore,  4  M.  &  S.  149. 
the  civil  law,  "  Cum  arbor  aut  aliud  navis  instru-  (o)  Eenyon,  C.  J.,  1  East,  227,  228. 

mentom  removendi  communis  pericnli  causa  dejec-  (p)  Doraat,  liv.  2,  tit.  19,  s.  2, 11. 

turn  est  cotitributio  debetur.     Dig.  lib.  14,  tit.  2,  (?)  Plummer  v.  Wi/dman,  3  M.  &  S.  482. 

lex  3,  lex  5. 


550  CHARTER    PARTIES. GENERAL   AVERAGE.  [CHAP.  X. 

the  effect  produced  was  such  as  to  incapacitate  the  ship  from  further  pro- 
secuting the  voyage.  As  fax  as  removing  the  incapacity  is  concerned,  all 
are  equally  benefited  by  it,  and  therefore  it  seems  reasonable  that  all 
should  contribute  towards  the  expenses  of  it ;  but  if  any  benefit,  ultra  the 
mere  removal  of  this  incapacity,  should  have  accrued  to  the  ship  by  the 
repairs  done,  inasmuch  as  that  will  redound  to  the  particular  benefit  of  the 
shipowner  only,  it  will  not  come  under  the  head  of  general  average.  If  it 
is  necessary  to  lighten  the  ship  to  enable  her  to  get  into  port  or  to  pass 
the  bar  of  a  river,  and  a  portion  of  the  cargo  is  taken  out  for  the  purpose 
and  put  into  lighters,  and  the  lighters  perish  ere  they  reach  the  shore,  the 
loss  will  be  common,  and  the  owners  of  the  residue  of  the  cargo  must  con- 
tribute thereto,  as  it  was  for  the  general  benefit  that  the  discharge  was 
made.  But  if  the  ship  is  cast  away  and  the  lighter  gets  safe  to  port,  there 
is  then  no  contribution,  but  each  must  bear  his  own  loss,  (r)  So  if  a 
vessel  being  threatened  with  capture  by  an  enemy's  ship  endeavours  to 
save  her  cargo,  and  unlades  and  sends  away  part  of  it,  and  the  remainder 
falls  into  the  hands  of  the  enemy,  there  shall  be  no  contribution,  as  the  loss 
of  the  latter  had  in  nowise  contributed  to  the  safety  of  the  former.  («) 

If  a  ship  that  has  been  saved  from  one  danger  of  shipwreck  by  throwing 
some  of  the  goods  overboard  is  afterwards  sunk  in  another  place,  and  a 
portion  of  the  cargo  is  recovered  from  the  wreck,  the  owners  of  the  cargo 
so  recovered  must  contribute  to  make  up  the  loss  of  those  whose  goods 
were  thrown  overboard  for  the  purpose  of  avoiding  the  first  peril,  as  the 
goods  recovered  might  then  have  perished,  but  for  the  sacrifice  of  the 
things  thrown  overboard  to  escape  it  But  if  he,  whose  goods  were  thrown 
overboard  at  first,  happens  afterwards  to  recover  them,  he  shall  not  contri- 
bute towards  the  subsequent  loss,  as  that  loss  has  in  nowise  contributed  to 
the  safety  of  the  goods  so  recovered,  (t)  If  by  reason  of  a  jettison  of 
goods  some  portions  of  the  residue  of  the  cargo  have  been  exposed  and 
injured,  this  injury  must,  by  the  civil  law,  be  made  good  by  contribution. 
The  owner  of  the  damaged  goods  himself  contributes  towards  the  total  loss 
according  to  the  actual  value  of  such  goods  after  the  injury,  and  is  then 
entitled  to  contribution  in  respect  of  his  own  partial  loss,  (u)  If  the  tilings 
that  have  been  thrown  overboard,  or  a  part  of  them,  chance  to  be  recovered, 
the  contribution  ceases  in  proportion  to  such  recovery ;  and  if  the  contri- 
bution has  been  already  paid,  those  who  have  received  it  must  refund 

(r)  Navis  onuste  levand®  causa  quia  intrare  Zfomat,  liv.  2,  tit  9,  i.  2,  14;  (Avahiw,)  No. 

flumen  vel  portum  non  potuerat  cum  onere,  si  quae-  145. 

dam  merces  in  scapham  trajectse  sunt  ne  aut  extra         («)  Skeppard  v.    WrigH,  Show.  P.  C.  18, 20. 

flumen  periclitetur,  aut  in  ipso  ostio  vel  portu ;  Htcks  ▼.  Palington,  Moore,  297. 
eaque  scaphasummersa  est ;  ratio  haberi  debet  inter         (f)  Dig.  lib.  14,  tit.  2,  lax  4,  §  1 ;  Pothier,  art 

eos  qui  in  nave  merces  salvashabent  cum  his  qui  in  6. 

scapha  perdiderunt  perinde  tanquam  si   jactura         («)  Dig.  lib.  14,  tit  2,  lex  4,  §  2.    Pothitrdes 

facta  esset.     Contra  si  scapha  cum  parte  mercium  A  varies,  art  4. 
salva  est,  navis  periit.     Dig.  lib.  14,  tit.  2,  lex  4  j 
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it  (a?)  It  has  been  held  that  the  expenditure  of  ammunition  in  resisting 
capture  by  a  privateer,  the  damage  done  to  the  ship  in  the  combat,  and  the 
expense  of  curing  the  wounded,  are  not  the  subject  of  contribution  and 
general  average,  (y)  The  correctness  of  this  decision  may,  however,  well 
be  doubted,  opposed  as  it  is  to  the  opinions  of  some  of  the  most  eminent 
writers  on  maritime  law,  and  to  the  acknowledged  principle  of  contribu- 
tion, (z) 

Calculation  of  the  value. — By  the  civil  law,  the  goods  cast  overboard 
were  valued  only  at  their  invoice  price  or  prime  cost,  (a)  "  A  practice 
formerly  prevailed  in  this  country  to  adopt  this  valuation  if  the  loss  hap- 
pened before  half  the  voyage  was  performed ;  but  if  it  happened  afterwards, 
then  to  value  the  goods  at  the  clear  price  which  they  would  have  fetched  at 
the  place  of  destination.  The  last  valuation  is  now  adopted  in  all  cases 
where  the  average  is  adjusted  after  the  ship's  arrival  at  the  place  of  desti- 
nation  But  if  the  ship  is  compelled  to  return  to  its  port  of  lading, 

and  the  average  be  immediately  adjusted,  the  goods  only  contribute  ac- 
cording to  the  invoice  price."  (b)  As  soon  as  the  average  has  been  calcu- 
lated and  the  exact  amount  of  contribution  ascertained,  an  action  may  be 
brought  for  its  recovery,  (c) 

Salvage. — We  have  already  seen  that  the  finder  of  lost  property,  who 
has  been  at  labour  and  expense  in  recovering  and  restoring  it  to  the  owner, 
may,  in  certain  cases,  maintain  an  action  against  the  latter  to  recover  a  rea- 
sonable compensation  for  the  services  and  benefit  rendered  (ante,  pp.  505— 
507).  This  compensation,  in  the  case  of  property  lost  by  shipwreck  and 
recovered  and  restored  to  the  owner,  is  called  salvage,  a  term  derived  from 
the  French  word  salver  or  sauver,  to  save.  In  order  to  encourage  persons 
to  lend  their  aid  and  assistance  for  the  protection  and  preservation  of  pro- 
perty from  shipwreck,  the  law  gives  to  the  salvors  by  whose  labour  and 
assistance  the  property  has  been  saved  from  impending  peril  a  right  to 
retain  the  goods  until  they  have  received  a  fair  and  reasonable  compen- 
sation for  their  services,  (d)  The  amount  of  salvage  payable  in  the  case 
of  the  recovery  of  property  lost  by  shipwreck  or  abandoned  at  sea  (e)  de- 
pends upon  the  value  of  the  thing  saved,  the  degree  of  danger  of  loss, 
and  the  amount  of  labour  and  skill  employed  in  saving  it.  Some  mari- 
time codes  have  proportioned  the  amount  to  the  value  of  the  thing  saved, 
without  reference  to  the  surrounding  circumstances  of  the  case ;  but  this  is 


(x)  Sires  quae  jactae  sunt  apparuerint  exoneratur  (a)  Dig.  lib.  14,  tit.  2,  lex  2,  §  4. 

collatio.     Quod  si  jam  contributio  facta  sit,  tunc  (o)  Abbott,  448. 

qui  solverint  agent,  &c.    Dig.  lib.  14,  tit.  2,  lex  (c)  Birhley  r.  Presgrave,  1  East,  220.   Dobson 

4,  §  7.  ▼.  Wilson,  3  Campb.  480. 

(y)  Taylor  v.  Curtis,  6  Taunt.  608.  {<£)  Hartfort  v.  Jones,  1   Baym.  893;   Salk. 

(«)  Lens  and  Copley,  Serjt's.  arg.  ib.  638—643.  654,  pi.  2,  s.  c.    Sutton  v.   Bud,  2  Taunt.  802  ; 

Phillips  on  Insurance,  337.     Benecke,  280.     Po-  Byre,  C.  J.,  2  H.  81.  257. 

tJtier,  (  Avaries,)  s.  2,  No.  144.  (*)  The  Oenessee,  12  Jur.  401. 
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obviously  unjust,  and  our  own  law,  therefore,  merely  directs  as  a  general 
principle  that  a  fair  and  reasonable  compensation  shall  be  made.  "  Look- 
ing to  the  current  of  decisions,"  observes  Lord  Tenterden,"  it  will  be  found 
that  it  is  rarely  less  than  one-third  or  more  than  one-half  of  the  property 
saved,  unless  the  services  have  been  very  inconsiderable,  or  the  amount  of 
the  property  has  been  very  great.  And  in  cases  of  derelict,  although  the 
rule  is  now  deemed  a  flexible  one,  yet  courts  of  Admiralty  still  adhere  to 
a  moiety  as  the  favourite  amount,  and  require  some  peculiar  circumstances 
to  displace  it."  {/)  If  the  salvors  are  guilty  of  misconduct,  and  occasion 
injury  to  the  ship  and  cargo  by  rescuing  the  vessel  from  one  danger  only 
to  run  her  into  another,  the  claim  for  salvage  will  be  dismissed,  (g)  A 
man  cannot  entitle  himself  to  salvage  in  respect  of  services  which  ha?e 
been  rendered  contrary  to  the  express  wishes  and  directions  of  the  owner, 
and  has  no  right  to  interfere  with  persons  employed  by  the  owner  to  save 
the  property,  (h)  And  if  one  set  of  men  have  taken  possession  of  a  vessel 
abandoned  at  sea  and  are  endeavouring  to  preserve  it,  another  set  have  no 
right  to  molest  them  and  become  participators  in  the  salvage,  unless  it  ap- 
pears that  the  first  would  not  have  been  able  to  effect  the  purpose  without 
the  aid  of  the  others,  (i)  A  passenger  is  not  entitled  to  claim  salvage  in 
respect  of  that  ordinary  assistance  to  a  vessel  in  distress  which  it  is  the 
interest  of  all  persons  on  board  to  give,  for  the  purpose  of  avoiding  the 
common  danger,  (k)  But  for  extraordinary  services  rendered  and  dan- 
gers incurred  for  the  preservation  of  the  vessel,  the  passenger  is  as  much 
entitled  to  salvage  as  a  mere  stranger.  (/)  Persons  who  merely  furnish 
boats,  sails,  and  tackle,  or  other  articles  of  use  for  salvage  purposes,  are 
not  entitled  to  be  paid  as  salvors,  but  for  the  use  of  the  articles  they  have 
supplied,  (m) 

Liabilities  of  shipowners  and  shipmasters  as  carriers  and  bailees  for 
hire. — When  a  charter  party  of  affreightment  operates  as  a  demise  or 
bailment  of  the  ship  to  the  charterer,  and  the  vessel  is  employed  by  the 
latter  as  a  general  ship  for  the  conveyance  of  merchandize,  the  charterer 
becomes  the  carrier  of  the  goods  shipped  on  board,  and  the  master  is  his 
servant  and  agent  whilst  procuring  freight  and  contracting  with  third 
parties  for  the  carriage  of  merchandize,  and  not  the  agent  of  the  registered 
owners  of  the  vessel,  and  the  latter,  consequently,  cannot  be  made  respon- 
sible for  the  loss  of,  or  injury  to  the  goods  shipped  on  board  under  such 
contracts,  (n)     But  when  the  charter  party  operates  merely  as  a  contract 

(J)  Abbott  on  Shipping,  by  Shee,  494,  (n.)         (I)  Newman  ▼.  Walters,  3  B.  &  P.  612. 

The  Clifion,  8  Hag.  Ad.  117 ;  ib.  90, 203.  (m)  The  Charlotte,  12  Jur.  568.    8ee  the  Ad- 
fa)  The  Duke  of  Manchester,  10  Jur.  863.  The     miralty  Reports,  Salvage. 

Dossetiei,  ib.  865.  (%)  Rodgers  ▼.  Forrester,  2  Campb.  483.  Jama 

(A)  Sutton  v.  Buck,  2  Taunt.  312.  r.  Jones,  3  K«p.  27.     Major  ▼.  WkiH,  7  C.  &  P. 

(0  Abbott,  495.  41. 

(*)  The  Branston,  2  Hag.  3. 
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between  the  charterer  and  the  shipowner  for  the  conveyance  by  the  latter 
of  goods  and  merchandize  to  be  shipped  on  board  by  the  charterer,  the 
registered  owners  are  then  the  carriers  of  the  goods,  and  will  be  respon- 
sible to  the  charterer  for  the  non-conveyance  of  them,  according  to  their 
contract.  Although  the  shipowners  cannot,  as  we  have  already  seen,  be 
sued  upon  a  charter  party  under  seal,  entered  into  by  the  master  in  his 
own  name  on  their  behalf,  yet  they  may  be  made  responsible  for  a  breach 
of  those  duties  and  obligations  which  attach  to  them  in  their  characters  of 
carriers,  independently  of  the  charter  party.  Thus,  where  the  plaintiff  de- 
clared that  he  had  shipped  a  cargo  of  oranges  on  board  a  vessel,  of  which 
the  defendants  were  the  owners,  to  be  carried  from  St.  Michael's  to  London 
for  certain  reasonable  reward,  to  be  paid  by  the  plaintiff  to  the  defendants, 
and  that  it  thereupon  became  the  duty  of  the  defendants,  as  such  owners, 
to  appoint  a  skilful  master  or  captain  for  the  purpose  of  conveying 
the  oranges  with  safety,  but  that  the  defendants  neglected  to  appoint 
such  captain,  and,  on  the  contrary  thereof,  employed  an  unskilful  and 
improper  master  or  captain,  through  whose  misconduct,  carelessness,  and 
negligence  the  oranges  were  lost  and  destroyed,  it  was  held  that  the 
shipowners  were  responsible  for  the  loss  occasioned,  although  the  goods 
had  been  shipped  on  board  by  virtue  of  a  charter  party  of  affreightment 
under  seal  executed  by  the  master,  by  which  the  latter  had  covenanted 
to  convey  the  cargo  to  its  destination.  "  We  are  of  opinion,"  observes 
Dallas,  C.  J.,  "that  this  action  is  properly  brought.  The  owners  of 
a  ship,  for  whose  benefit  she  was  navigated,  are  bound  by  the  maritime 
law  to  the  owners  of  goods  shipped  and  received  on  board  to  be  carried 
for  the  due  carriage  thereof,  and  are  liable  for  any  negligence  on  the  part 
of  themselves  or  their  servants,  whereby  the  goods  may  be  damaged.  If 
without  fraud  and  in  due  course  of  the  ship's  employment,  the  master 
makes  a  charter  party  (under  seal)  the  shipowners  are  not  thereby  di- 
vested of  liability,  but  are  still  liable  for  the  performance  of  such  duties 
belonging  to  them  in  that  character  as  are  not  inconsistent  with  the  stipu- 
lations contained  in  the  charter  party ;  and  whether  that  instrument  be 
made  under  the  seal  of  the  master  or  not,,  seems  to  make  no  difference  in 
this  respect ;  because  the  shipowners  are  not  charged  directly  upon  the 
contract  of  charter  party ;  but  upon  their  general  liability  as  principals  in 
the  adventure,  deriving  profit  from  the  ship's  employment."  (it)  When  the 
contract  of  affreightment  is  not  under  seal,  the  action  for  the  breach  of  such 
contract  and  of  the  implied  promises  and  engagements  resulting  from  the 
acceptance  of  goods  to  be  carried  for  hire,  may  be  brought  either  against 
the  owners  who  appoint  the  master  to  the  command  of  the  vessel,  and 
constitute  him  their  agent  for  the  employment  of  the  ship  or  against  the 

(»)  Lctlu  ▼.  Wilton,  6  Moore,  429 ;  8  B.  &  B.      FeiUon  ▼.  Dub.  St.  P.  Co.  8  Ad.  &  E.  843  ;    1  P. 
171,  s.  c.    Flicker  ▼.  BraJdick,  5  B.  &  P.  186.      &  D.  103,  s.  c. 
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master  who  has  accepted  the  goods  to  be  carried,  whether  the  Contract  is 
expressed  to  be  made,  or  whether  the  goods  have  been  accepted  by  him,  in 
his  own  name  only,  or  for  and  on  behalf  of  his  principals  and  employers.^) 
An  agent  is  not  ordinarily  liable,  as  w$  shall  presently  see,  upon  simple 
contracts  entered  into  by  him  in  a  representative  character  on  behalf  of  his 
principal  ;(p)  but  the  master  of  a  ship  is  considered  to  be  something  more 
than  a  mere  agent,  and  is  made  responsible  accordingly. 

Of  the  implied  promise  to  carry  the  goods  safely. — The  undertaker  <rf 
the  work  of  carrying  goods  for  hire  is  responsible,  in  common  with  all 
workmen  to  whom  goods  and  chattels  have  been  bailed  as  accessorial  to 
their  work  and  the  earning  of  their  hire,  for  all  injuries  that  may  result  to 
the  subject  matter  of  the  bailment  from  the  negligent  and  unskilful  exe- 
cution of  the  work.  He  impliedly  undertakes  to  provide  a  seaworthy  ship 
or  vessel  suitably  equipped  and  manned  for  the  voyage,  (q)  and  is,  by  the 
very  nature  of  his  contract,  bound,  not  only  to  carry,  but  to  cany  safely; 
t.  e.  he  impliedly  undertakes  that  the  work  of  carrying  shall  be  so  con- 
ducted by  him  and  his  servants  that  the  goods  shall  not  be  injured  by  him 
or  them  in  the  performance  of  the  work,  and  when  goods  have  been  da- 
maged during  the  execution  of  the  work  of  carrying,  the  law  presumes 
against  the  undertaker  of  the  work,  and  attributes  the  damage  to  his  ne- 
glect and  want  of  skill,  unless  he  can  show  that  he  had  exercised  due  care 
and  taken  every  reasonable  precaution  to  guard  against  the  injury,  (r) 
The  very  occurrence  of  the  damage  to  the  goods  is  often  cogent  evidence 
of  want  of  care.  Thus,  where  a  puncheon  of  rum  was  staved  by  the  ser- 
vants of  the  defendant  whilst  it  was  being  lowered  into  the  hold  of  a  ves- 
sel, and  the  contents  were  scattered  and  lost,  the  very  occurrence  of  the 
disaster  was  considered  to  be  an  irresistible  proof  of  want  of  care  and  skill 
in  the  execution  of  the  work.(#)  But  when  it  appears  that  the  shipowner 
or  his  servant  has  taken  the  same  care  of  the  goods  as  a  prudent  owner 
would  take  of  his  own  property,  and  that  the  damage  has  arisen  from  acci- 
dental causes,  he  will  not  be  responsible  therefor,  (t) 

Loss  of  goods  by  the  way. — The  undertaker  of  the  work  of  carrying  is 
also  bound  in'  common  with  all  bailees  for  hire  to  exercise  the  same  care 
and  caution  for  the  safe  keeping  and  preservation  of  the  goods  whilst  they 
remain  in  his  possession,  that  a  prudent  and  cautious  man  ordinarily 
takes  of  his  own  property.  Whenever  goods  have  been  bailed  by  one 
man  to  another  upon  the  faith  of  an  express  or  implied  undertaking  by 

(o)  Gosling  v.  Biggins,  1  Camp.  451 ;   Cas.  (q)  Contrahentes  com  magistro  habent  eloctio- 

temp.  Hardwick,  195.    Ellis  v.  Turner,  8  T.  R.  nem  agendi  vel  contra  magistnrm  vel  contra  domi- 

683.     Smith  t.  Shepherd,  Abbott,  838.    Boson  v.  num  navis  in  solidum.    Roccns  de  NaT.,  n.  27. 
Sandford,  1  Show.  104;  8  Mod.  822;  3  Lev.  258.         (r)  Morse  r.  Buchcorth,  2  Vern.  441. 

(p)  Morse  ▼.  Slue.  1  Ventr.  190,  238.    Cava-         \s)  Goffr.  Clinhard\  cited  1  Wil*.  288.   Cog$t 

nagh  ▼.  Such,  1  Pr.  387.     Williams  ▼.  Cranston,  ▼.  Bernard,  Raym  912 ;  1  8uith'i,  L.  C.  96. 
2  Stark.  82 ;  post,  ch.  1 3.  (<)  Laurie  v.  Douglas,  15  M.  &  W.  746. 
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the  latter  to  carry  them  to  a  distant  part,  it  is  no  answer  to  an  action 
brought  against  him  to  recover  damages  for  the  breach  of  his  engagement, 
to  say  that  the  goods  were  lost  by  the  way ;  the  very  fact  of  the  loss  af- 
fording primd  fade  evidence  of  neglect  and  want  of  care,  (ft)  If  the  goods 
have  been  stolen,  or  consumed  by  fire,  or  destroyed  by  accident,  without 
fault  or  neglect  or  want  of  care  and  caution  on  the  part  of  the  undertaker 
of  the  work,  the  latter  stands  excused,  and  may  avail  himself  of  the  rob- 
bery or  the  unavoidable  accident  as  an  answer  to  an  action  brought  against 
him  for  the  non-delivery  of  the  goods  to  the  consignee.  "  He  is  only,"  ob- 
serves Lord  Coke,  "  to  do  the  best  he  can ;  and  if  he  be  robbed,  &c,  it  is 
a  good  account,  for  it  would  be  unreasonable  to  charge  him  with  a  trust 
further  than  the  nature  of  the  thing  puts  it  into  his  power  to  perform  it."  (at) 
A  loss  by  theft  or  secret  purloining  of  goods  (ante,  ch.  9,  s.  3)  is  primd  facie 
evidence  of  negligent  keeping,  and  the  carrier  must  rebut  this  presumption 
by  showing  that  he  had  taken  all  such  precautions  as  appeared  to  be  neces- 
sary to  guard  against  it.  In  an  action  against  the  commander  of  a  ship  of 
war  for  the  loss  of  a  quantity  of  bullion,  "the  plaintiff  declared  that  in 
consideration  that  he  had  caused  to  be  delivered  to  the  defendant  certain 
casks  of  dollars,  to  be  carried  on  a  voyage  from  the  river  Plate  to  London 
upon  freight  for  certain  hire  and  reward,  the  defendant  undertook  to  take 
care  of  them,  and  assigned  for  breach  that  he  took  so  little  care  of  them 
that  they  were  lost,  and  it  appeared  at  the  trial,  that  on  the  arrival  of  the 
ship  in  the  Thames,  two  of  the  casks  had  been  opened  and  plundered  by 
the  crew ;  it  was  considered  that  the  very  occurrence  of  the  loss  was  primd 
facie  evidence  of  negligent  keeping  on  the  part  of  the  defendant,  and  it  was 
held  that  he  was  responsible  for  the  loss.(y) 

Loss  by  the  act  of  God,  the  perils  of  the  sea,  and  the  dangers  of 
navigation. — From  losses  occasioned  by  the  act  of  God,  by  the  king's 
enemies,  and  the  dangers  and  perils  of  the  sea,  and  of  navigation,  the  car- 
rier by  water  is  and  always  has  been  exempt  by  the  common  law,  but  he 
is  not  exempt,  nor  does  the  exception  in  the  bill  of  lading  or  other  con- 
tract of  affreightment  exempt  him  from  accidents  occasioned  by  his  own 
negligence  and  misconduct  or  want  of  skill,  or  the  negligence,  misconduct, 
or  want  of  skill  of  the  persons  whom  he  has  intrusted  with  the  navigation 
of  the  vessel,  (z)  The  expression  "  act  of  God"  denotes  natural  accidents, 
such  as  lightning,  earthquake,  and  tempest,  and  not  accidents  arising  from 
the  negligence  of  man.  And  the  term  "  perils  of  the  sea,  and  of  naviga- 
tion," denotes  the  dangers  and  accidents  peculiar  to  the  ocean  and  to 
navigation  from  port  to  port,  which  no  human  care  or  skill  can  guard 
against  or  surmount,  such  as  accidents  resulting  from  the  irresistible  vio- 


)  rarry  v.  Kooertt,  3  ao.  sis.  izu,  izi.  vtu  v.  voosu,  o  launt.  077. 

)  Holt,  C.  J.,  Raym.  909;  Smith.  98.  (j)  Mansfield,  C.  J.,  1  Dong.  278.    Siordei  v. 

)  Hodgson  ▼.  Fullarton,  i  Taunt  787.  Batch-     Sail,  1  M.  A  P.  561 . 
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lence  of  the  winds  and  waves  and  tides  and. currents; (a)  the  destruction 
of  a  perishable  cargo,  or  of  living  animals  frcm*  the  rolling  of  a  ship  in  a 
storm  ;(b)  jettison  of  goods  from  irresistible  necessity  to  lighten  the  ship 
and  save  her  from  foundering  ;(c)  the  grounding  of  a  vessel  on  the  hard 
and  uneven  bottom  of  a  dry  harbour,  in  which  she  had  been  obliged  to 
take  refuge  ;(rf)  or  on  a  sunken  rock  or  sand  bank  not  generally  known, 
and  not  marked  on  the  ordinary  charts  or  maps ;  irresistible  attacks  by 
pirates  ;(e)  the  accidental  breaking  of  tackle,  by  which  a  vessel  is  moored 
in  port,(/)  and  accidental  collisions  in  fogs  or  storms,  where  no  blame  is 
imputable  to  either  of  the  vessels  striking  together,^)  and  not  losses  which, 
though  caused  immediately  by  the  violence  of  the  winds  and  waves,  or  the 
rising  of  the  tide,  are  imputable  to  the  ignorance  or  supineness,  or  the 
negligence  or  want  of  skill  of  the  master  or  commander  and  mariners, (A) 
whatever  may  be  the  effect  given  to  the  term  "perils  of  the  sea"  as  between 
the  underwriter  and  insurer  in  certain  policies  of  insurance,  (t ) 

The  general  rule  in  cases  of  insurance  is,  that  the  immediate  and  not  the 
remote  cause  of  loss  is  to  be  considered,  but  this  rule  does  not  apply  as 
between  the  owner  and  carrier  of  goods.  Thus,  if  a  vessel  deviates  from 
its  proper  course,  and  sails  unnecessarily  through  dangerous  straits  and 
channels,  or  into  seas  infested  with  pirates,  and  is  wrecked  or  plundered 
in  consequence  of  such  deviation,  the  loss,  though  proximately  caused  by 
what  is  usually  termed  "  a  peril  of  the  sea,"  is  deemed  to  have  been  occa- 
sioned by  the  misconduct  of  the  master  or  commander  who  had  improperly 
gone  out  of  his  way  to  meet  the  danger.  So  if  the  vessel  at  the  time  of 
the  commencement  of  the  voyage  is  unseaworthy ;  if  the  hull  is  worm- 
eaten  or  gnawed  by  rats,  or  the  timbers  are  rotten,  and  the  vessel  is  shaken 
to  pieces  and  founders  in  a  gale  which  a  stout  and  seaworthy  ship  would 
have  withstood  in  safety,  the  loss,  though  proximately  caused  by  the  vio- 
lence of  the  winds  and  waves,  has  not,  in  contemplation  of  law,  been  oc- 
casioned by  peril  of  the  seas,  but  by  the  negligence  and  misconduct  of  the 
owner  of  the  ship,  who  is  responsible  to  the  owner  of  the  cargo  for  the  loss 
of  the  goods  shipped  on  board.  When  on  the  other  hand  from  the  rolling 
and  labouring  of  a  ship  in  a  storm  a  number  of  horses,  though  properly 
stowed  and  secured  on  board  at  the  commencement  of  the  tempest,  broke 
loose  and  kicked  each  other  to  death  in  the  hold  of  the  vessel,  the  loss, 
though  proximately  caused  by  their  own  hoofs,  was  deemed  to  have  been 
occasioned  by  peril  of  the  sea. 

(a)  Hodgson  v.  Malcolm,  5  B.  &  P.  3S6.  Hage-  (g)  Picketing  v.  Barkley,  Styles,  132;  2  BolL 

dorn  v.  Whitmore,  1  Stark.  157.  Abr.  248.    Barton  v.  Wolliford,  Comb.  56 ;  Dig- 

(6)  Lawrence  v.  Aberdein,  5  B.   &  Aid.  110.      lib.  4,  tit.  9,  8. 

Oabag  v.  Lloyd,  8  B.  &  C.  798.  (A)  Rohl  t.  Parr,  1  Bsp.  445.    Hunter  v.  Potts, 

(c)  Bird  v.  Attcoch,  2  BuUt.  280.  4  Campb.  208.    Muddle  v.  Stride,  9  C.  6l  P.  382. 

(d)  Fletcher  v.  Inglis,  2  B.  &  Aid.  315.  Thompson  v.  Whitmore,  8  Taunt.  228. 

(e)  Buller  v.  Fisher,  3  Esp.  67.  (»)  Smith  v.  Scott,  4  Taunt.  126.   Hahnv.Cor 
(J)  Laurie  v.  Dovglas,  15  M.  &  W.  746.  hctt,  2  Bing.  211. 


SECT.  I.]  PERILS   OF   THE    SEA. — DANGERS   OF   NAVIGATION.  557 

u  If  a  ship  perish  in  consequence  of  striking  against  a  rock  or  shallow, 
the  circumstances  under  which  that  event  has  taken  place  must  be  ascer- 
tained in  order  to  decide  whether  it  happened  by  a  peril  of  the  sea,  or  by 
the  fault  of  the  owner,  carrier,  or  master.  If  the  situation  of  a  rock  or 
^tallow  is  generally  known,  and  the  ship  is  not  forced  upon  it  by  adverse 
winds,  or  storms  and  tempests,  the  loss  is  to  be  imputed  to  the  fault  of  the 
ti&aster.  And  it  matters  not  in  such  a  case,  whether  the  loss  arises  from 
ms  own  rashness  in  not  taking  a  pilot,  or  from  his  own  ignorance  or  un- 
skilfulness.  On  the  other  hand,  if  the  ship  is  forced  upon  such  a  rock  or 
shallow  by  adverse  winds  or  tempests,  or  if  the  shallow  is  occasioned  by  a 
recent  and  sudden  collection  of  sand  in  a  place  where  ships  could  before 
sail  with  safety ;  or  if  the  rock  or  shallow  is  not  generally  known  ;  in  all 
these  cases  the  loss  is  to  be  attributed  to  the  act  of  God,  and  it  is  deemed 
a  peril  of  the  sea."(£) 

In  the  case  of  the  carriage  of  goods  by  water,  it  is  often  a  question  of 
some  nicety  to  determine  whether  the  loss  has  been  occasioned  by  the  act 
of  God,  or  the  act  of  man.  If  the  carrier  by  water  overloads  his  vessel, 
and  so  causes  it  to  founder  in  a  gale  of  wind,  the  loss  is  occasioned  by  the 
negligence  of  man;  but  it  is  otherwise  if  the  boat  has  not  been  surcharged, 
but  sinks  solely  through  the  violence  of  the  winds  and  waves.  (/)  If  a 
hoyman  shoots  a  bridge  in  tempestuous  weather  or  at  a  dangerous  period 
of  the  tide,  and  the  hoy  is  sunk,  the  loss  is  occasioned  by  the  negligence 
of  the  hoyman  ;  but  if  the  latter  has  shot  the  bridge  at  a  proper  time  and 
in  proper  weather,  but  the  hoy  has  been  taken  aback  by  a  sudden  gust  of 
wind,  and  has  been  driven  against  the  abutments  of  the  bridge  and  sunk, 
and  the  goods  on  board  lost,  the  loss  is  deemed  to  have  been  occasioned 
by  the  act  of  God,  and  the  carrier,  consequently,  is  exempt  from  responsi- 
bility in  respect  thereof,  (m)  In  order  to  determine  whether  the  loss  has 
or  has  not  been  occasioned  by  the  negligence  or  want  of  skill  of  the  ser- 
vants of  the  shipowner,  "  the  established  rules  of  nautical  practice,  the 
usages  and  regulations  of  particular  ports  and  rivers,  the  state  of  the  wind, 
the  tide,  and  the  light,  the  degree  of  vigilance  of  the  master  and  crew,  and 
all  other  circumstances  bearing  upon  the  conduct  and  management  of  the 
vessel  must  be  considered."  (n)  The  rule  of  the  sea  in  navigating  vessels 
whilst  passing  each  other  is,  that  the  ship  which  has  the  wind  at  large  may 
go  either  to  leeward  or  windward,  but  that  as  a  general  rule  she  ought  to 
expect  that  the  ship  which  is  close  hauled  will  keep  to  windward,  and 
therefore  she  ought  to  go  to  leeward,  unless  it  is  quite  clear  that  she  can 
go  to  windward  with  safety ."(o)    "But  although  there  may  be  a  rule  of  the 

(k)  Abbott  on  Shipping  by  Shee,  341 ;  Story's  Darhnoll,  Palm.  523. 
Bailments,  333,  s.  516.  (*)  Abbot  ut  sup.  207.     Laurie  ▼.  Douglat,  15 

(I)  22  Assiz.  41.     Williams  v.  Lloyd,  Jones's  M.  &  W.  747. 
Bail.  180.    Muddle  v.  Stride,  9C.&P.  880.  (*>)  VennaU  v.  Gamer,  1  Cr.  &  M.  22. 

(m)  Amies  ▼.  Stevens,  1  Str.  128.    SymoTis  y. 
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sea,  yet  a  man  who  has  the  management  of  one  ship  is  not  to  be  allowed 
to  follow  that  rule  to  the  injury  of  the  vessel  of  another,  when  he  could 
avoid  the  injury  by  pursuing  a  different  course."  (p) 

Loss  by  fire. — The  master  and  owners  generally  take  care,  as  we  have 
before  seen,  to  protect  themselves  by  the  bill  of  lading  or  contract  of  af- 
freightment from  losses  by  fire.  If  they  neglect  so  to  do,  they  are  liable 
by  the  common  law  for  losses  and  injury  occasioned  by  fire,  proceeding 
from  the  act  of  man,  and  not  from  lightning  or  the  aet  of  God.  The  legis- 
lature has,  however,  thought  fit  by  statute  to  exempt  the  owner  from  this 
serious  liability  and  responsibility  where  he  is  not  himself  personally  in 
fault.  (Post,  p.  559.)  The  common  law  liability  of  the  master  remains 
unaffected  by  the  statute  law. 

Delivery  of  the  goods. — There  is  an  implied  engagement  on  the  part  of 
every  undertaker  of  the  work  of  carrying,  to  proceed  by  the  usual  and 
ordinary  course  to  the  port  of  destination  or  place  of  delivery  without  de- 
lay, and  without  unnecessary  deviation.^)  If  it  is  customary  for  the  car- 
rier by  water  to  carry  merely  from  port  to  port,  or  from  wharf  to  wharf,  and 
for  the  owner  or  consignee  to  fetch  the  goods  from  the  vessel  itself,  or  from 
the  wharf,  as  soon  as  the  arrival  of  the  ship  has  been  reported,  the  carrier 
must  give  such  owner  or  consignee  notice  of  the  arrival  of  the  goods  on 
board,  or  at  the  customary  place  of  destination,  in  order  to  discharge  him- 
self from  further  liability  as  a  carrier.  He  oannot  at  once  discharge  him- 
self from  all  responsibility  by  immediately  landing  the  goods  without  any 
notice  to  the  consignee,  but  is  bound  to  keep  the  goods  on  board  or  on 
the  wharf,  at  his  own  risk,  for  a  reasonable  time,  to  enable  the  consignee 
or  his  assigns  to  come  and  fetch  them.(r)  When  the  vessel  is  not  able  to 
discharge  at  a  whar£  but  the  goods  are  placed  in  lighters  to  be  conveyed 
from  the  ship  to  the  shore,  and  are  lost  on  their  passage  through  the  neg- 
lect or  want  of  skill  of  the  lighterman,  the  loss  will  fall  on  the  owner  of 
the  goods,  if  the  lighterman  is  paid  and  employed  by  the  latter  ;(*)  but  if 
he  is  employed  and  pud  by  the  shipowner,  or  carrier  ,  he  is  then  the  ser- 
vant of  the  latter,  expediting  the  goods  in  the  further  prosecution  of  the 
voyage  to  their  place  of  destination,  and  the  carrier  consequently  most 
make  good  the  loss.  Generally  speaking  the  task  of  discharging  the 
cargo  in  the  port  of  London  is  accomplished  through  the  medium  of  pub- 
lic lightermen  whose  lighters  are  entered  at  Waterman's  hall,  and  who  are 
public  officers  employed  and  paid  by  the  merchants  and  owners  of  the 

(p)  Best,  C.  J.,  3  C.  &  P.  530.    See,  however,  (r)  Quigoin  t.  Jhiff,  1I.&W,  174.   Awn* 

The  Test,  11  Jar.  998 ;  and  see  Admiralty  Reports,  v.  Qatdiffe,  3  Sc.  N.  K  44  ;  8  ib.  804 ;  11  CI.  A 

Collision.  Fin.  45,  •.  c  Warddl  t.  MowriUy**,  2  &p.693. 

(?)  Davis  v  Garrett,  4  M.  ft  P.  550  ;  6  Bing.  (s)  Sparrow  v.  CanUktrt,  2  Str.  12S6L  Bvrry 

716.     Woolley  v.  lUddelien,  6  Sc.  N.  R.   206.  v.  R.  Exch.  Ass,  Co.,  2  B.  &  P. 430.    Strong*. 

Clipsham  ▼.  Vertue,  5  Q.  B.  265 ;  13  Law  J.,  (Q.  NataUy,  4  B.  ft  P.  16—19. 
B.)  4. 
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goods.  These  lightermen  axe  responsible  in  their  character  of  common 
carriers,  to  the  merchant  who  employs  them,  and  the  shipowner  is  dis- 
charged as  soon  as  the  goods  have  been  safely  loaded  on  board  such  light- 
ers. But  he  is  not,  by  the  custom  of  the  river  Thames,  exonerated  from 
liability  until  the  loading  is  complete,  and  he  is  not  discharged  from  his 
obligation  to  guard  the  portion  of  the  cargo  that  has  been  placed  in  the 
lighter,  by  telling  the  lighterman  that  he  has  not  sufficient  hands  on  board 
to  take  care  of  it.  He  is  on  the  other  hand  bound  to  take  care  of  the 
lighter  and  its  contents  until  it  is  fully  laden,  and  is  ready  to  leave  the 
side  of  the  ship.(£) 

Limitation  of  the  responsibility  of  owners  and  part  owners  of 
ships  by  statute. — By  53  Geo.  III.,  c.  159,  it  is  enacted  "  that  the 
owners  or  part  owners  of  any  ship  or  vessel  shall  not  be  liable  to  make 
good  any  loss  or  damage  which  may  happen,  without  their  fault  or  privity, 
to  any  goods  or  merchandize  laden  on  board  such  ship  or  vessel,  or 
which  may  happen  to  any  other  ship  or  vessel,  or  to  any  goods  or  mer- 
chandize on  board  of  any  other  ship  or  vessel  further  than  the  value  of  his 
or  their  ship  or  vessel,  and  the  freight  due  or  to  grow  due  for  and  during 
the  voyage  which  may  be  in  prosecution  or  contracted  for  at  the  time  of 
the  happening  of  such  loss  or  damage."  This  limitation  of  the  liability 
does  not  extend  to  the  owner  of  any  lighter,  barge,  boat,  or  vessel,  used 
solely  in  rivers  or  inland  navigation,  or  any  ship  or  vessel  not  duly  regis- 
tered, (u)  The  act,  it  will  be  seen,  embraces  two  descriptions  of  losses, 
the  one  a  loss  or  damage  to  the  cargo  laden  on  board  the  ship  occasioned 
by  the  negligence  of  the  master  or  mariners,  and  rendering  the  shipowner 
liable  ex  contractu  at  common  law,  to  the  extent  of  the  value  of  such 
cargo ;  and  the  other  a  loss  or  damage  to  the  ship  or  cargo  of  some  third 
party,  occasioned  by  the  negligence  or  misconduct  of  the  master,  in 
respect  of  which  the  owner  is  liable  ex  delicto,  but  not  upon  any  contract. 
To  an  action  ex  delicto  in  respect  of  an  injury  to  the  property  of  a  third 
party,  both  the  shipowner  and  the  master  are  liable — the  owner,  as  the 
employer,  responsible  for  the  wrongful  act  done  by  the  servant  in  the 
course  of  his  employment,  and  the  other  as  the  party  actually  committing 
the  injury,  and  it  is  to  this  liability  ex  delicto  to  which  the  statute  refers 
when  it  provides  that  nothing  therein  contained  shall  lessen  or  take  away 
any  responsibility  to  which  any  master  or  mariner  might  then  by  law  be 
liable,  notwithstanding  such  master  or  mariner  might  be  an  owner  or  part 
owner  of  his  ship  or  vessel.  The  construction  put  upon  the  statute  as  re- 
gards the  liability  of  part  owners  of  vessels  is,  "  that  if  the  master  be 
a  part  owner,  his  responsibility,  if  you  sue  him  (ex  delicto)  in  his  character 

(t)  CaiUy  v.  Wintringham,  1  Peake,  202.  («)  7  Geo.  2,  c.  15;  26  Geo.  3,  86,  a.  1 ;  53 
Robinson  v.  Turpin,  ib.  203,  n.  (a)  Bucker  ▼.  Geo.  3,  c.  159,  a.  1.  Sutton  y.  Mitchell,  IT.  R. 
Lond.  A$$.  Co.,  2  B.  &  P.  432,  n.  (a)  18;  53  Geo.  3,  c.  159,  s.  5. 
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of  master  and  not  as  one  of  several  part  owners,  will  not  be  limited  by  the 
first  section  of  the  act,  but  that  if  you  sue  him  as  one  of  the  part  owners 
with  the  other  part  owners,  the  circumstance  of  the  loss  being  occasioned 
by  his  fault,  and  with  his  privity,  will  not  take  away  from  the  other  part 
owners  the  protection  which  the  first  section  of  the  statute  intended  to 
give  them,  (a:) 

It  has  been  held  that  the  value  of  the  ship  is  to  be  taken  just  before  the 
loss,  and  not  at  the  time  of  the  commencement  of  the  voyage ;  and  if  the 
ship  is  sunk  by  a  collision  with  another  vessel  the  shipowner  is  not  re- 
leased from  liability  by  the  loss  of  his  vessel,  but  is  responsible  to  the  ex- 
tent of  the  value  of  the  vessel  just  before  the  collision  took  place,  (y)  In 
calculating  the  value  of  the  freight  due  or  to  grow  due,  money  paid  in 
advance  is  to  be  included,  (z)  Whatever  also  is  on  board  a  ship  for 
the  accomplishment  of  the  object  of  the  voyage  and  adventure  on  which 
she  is  engaged,  belonging  to  the  owner  or  part  owners  of  the  vessel,  con- 
stitutes a  part  of  the  ship  and  her  appurtenances  within  the  meaning  of  the 
act  (a)  The  legislature  has,  moreover,  released  the  shipowner  from  all 
liability  in  cases  of  loss  by  fire,  and  has  provided  that  neither  the  master 
of  the  vessel  nor  the  shipowner  shall  be  responsible  for  any  loss  o£  or 
damage  to,  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones, 
which  may  be  shipped  on  board  such  vessel,  unless  the  owner  or  shipper 
shall,  at  the  time  of  shipping  the  same,  insert  in  the  bill  of  lading,  or 
otherwise  declare  in  writing  to  the  master  or  owner,  the  true  nature, 
quality,  and  value  of  such  gold,  silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones.  (£)  The  6th  Geo.  IV.,  c.  125,  s.  55,  further  exempts  the 
shipowner  and  master  of  a  ship  from  liability  in  respect  of  losses  or 
damage  occasioned  by  the  neglect  or  incapacity  of  a  licensed  pilot  in 
charge  of  the  vessel,  and  (s.  53)  from  loss  or  damage  arising  from  the  want 
of  a  pilot,  provided  all  practicable  means  have  been  resorted  to,  to  obtain 
a  pilot. — "  The  shipowners  are  not  responsible  when  they  take  a  pilot  by 
compulsion,  and  are  released  by  the  act  of  parliament ;  but  in  all  other 
cases  they  are  responsible  for  the  acts  of  the  pilot."  "  It  is  the  duty  of 
the  master  to  look  after  the  pilot  in  the  case  of  his  palpable  incompetency, 
intoxication,  or  of  the  loss  of  his  faculties."  (c*)  The  taking  of  a  pilot 
under  the  act  does  not  relieve  the  shipowner  from  the  ordinary  legal  con- 
sequences resulting  from  the  negligence  of  the  master  and  crew.(rf) 

Carriage  of  passengers  by  land. — All  persons  who  undertake  the 
work  of  carrying  passengers  by  land,  impliedly  warrant  their  vehicles, 

(?)  Bayley,  J.,  2  6.  &  Aid.  13.  (c)  Dr.  Ltuhington.     The  Eden,  10  Jar.  298. 

(y)  Brown  v.  Wilkinson,  15  M.  &  W.  391 ;  16  The  Diana,  1  W.  Rob.  131.     The  Duke  of  Man 

Law  J.,  Exch.  34,  s.  c.     The  Mellona,  12  Jur.  271 .  Chester,  13  Jar.  865. 

(z)   Wilton  v.  Dickson,  2  B.  &  Aid.  2.  (d)  Stuart  v.  Isemongtr,  4  Mood.  11.  Thtlrot 

(a)  Gale  v.  Laurie,  5  B.  &  C.  156.  Duke,  9  Jur.  476. 
(h)  26  Geo.  III.,  c.  86,  ».  3. 
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horses,  harness,  and  equipments  to  be  road-worthy,  in  good  travelling 
order,  and  reasonably  secure  and  sufficient  in  strength  for  the  accomplish- 
ment of  the  journey,  (e)  As  the  work  of  driving  is  a  work  of  skill,  the 
carrier  or  coach  proprietor  impliedly  undertakes,  if  he  drives  himself,  that 
he  is  possessed  of  and  will  exercise  competent  skill  and  knowledge  of 
driving.  If,  on  the  other  hand,  he  accomplishes  the  work  through  the 
medium  of  inferior  agents  and  servants,  he  impliedly  undertakes  to  pro- 
vide fit  and  proper  persons  to  execute  the  office.  "  The  coachman  must 
have  competent  skill,  and  must  use  that  skill  with  diligence ;  he  must  be 
well  acquainted  with  the  road  he  undertakes  to  drive ;  he  must  be  pro- 
vided with  steady  horses,  a  coach  and  harness  of  sufficient  strength,  and 
properly  made,  and  also  with  lights  at  night."  (f)  If  the  driver  overloads 
the  carriage,  or  drives  with  immoderate  speed,  or  with  defective  reins,  or 
with  reins  so  loose  that  he  cannot  readily  command  his  horses;  if  he 
passes  unnecessarily  along  unsafe  parts  of  the  road,  or  through  narrow 
gateways  or  dangerous  passages,  or  takes  the  wrong  side  of  the  road,  and 
a  collision  occurs,  the  proprietor  of  the  carriage  will  be  answerable  for 
injuries  sustained  by  the  passengers,  (g)  And  if  from  the  negligence  or 
recklessness  of  the  driver,  or  defects  in  the  carnage,  harness,  or  equip- 
ments, the  passenger  is  placed  in  so  perilous  a  situation,  as  to  render  it 
advisable  for  him  to  leap  to  the  ground  to  avoid  a  greater  peril  reasonably 
to  be  apprehended,  and  sustains  an  injury  in  so  doing,  the  coach  pro- 
prietor is  answerable  therefor.  (A)  In  determining  the  question  of  negli- 
gence in  cases  of  collision,  the  law  or  custom  of  the  road  as  to  passing 
vehicles  is  to  be  taken  into  consideration ;  but  it  does  not  follow  that  a 
person  who  neglects  that  custom,  and  is  on  the  wrong  side  of  the  road 
when  a  collision  takes  place,  is  necessarily  guilty  of  negligence.  "  Cir- 
cumstances may  frequently  arise,  where  a  deviation  from  what  is  called  the 
law  of  the  road  would  not  only  be  justifiable,  but  absolutely  necessary.  (#) 
Carriage  of  goods  by  land  by  persons  not  being  common  carriers. — 
If  a  man  receives  goods  for  the  purpose  of  safely  and  securely  carrying 
them,  a  duty  is  cast  upon  him,  though  he  be  not  a  common  earner,  to  pro- 
vide a  proper  vehicle,  and  see  that  the  goods  are  properly  packed.  (A*)  He 
is  bound,  moreover,  to  provide  tarpaulins  and  "  cartclothes,  and  all  such 
coverings  as  are  necessary  to  protect  the  goods  from  injury  by  rain  ;"  and 
if  he  fails  in  this  duty,  or  if  the  goods  are  damaged  or  spoiled  by  reason  of 
the  negligence  or  want  of  care  of  himself  or  his  servants,  he  is  responsible 


(<f)  Brenner  v.    Williams,   1    C   fie   P.  41-1.  hew  r.  Boyce,  1  Stark.  425.     Wa'and  r.  Elkins, 

Jones  v.  Boyce,  1  Stark.  494.    Sharp  v.  Grey,  2  ib.  274. 
M.  &  Sc.  620.     Israel  v.  Clark,  4  Esp.  259.  '  (A)  Jones  v.  Boyce,  1  Stark.  493. 

(/)  Heat,  C.  J.,  3  Bing.  321.  (0   Wayde  ▼.  /xufy  Carr,  2  D.  fit  R.  256. 

(g)  Jackson  v.  Tollett,  2  Stark.  38.     Aston  v.  (k)  Cresswell,  J.,  Wtbb  v.  Page,  6  Sc.  N.  R. 

Heaven,  2  Bsp.  535.     Dudley  v.  Smith,  1  C'ampb.  957  ;  6  M.  &  (Jr.  204. 
167.     Wordsworth  v.  Wdlan,  J  Bsp.  273.    May 
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to  the  owner  for  the  injury  that  has  been  sustained.(/)  We  have  already 
seen,  in  the  case  of  the  carriage  of  merchandize  on  the  high  seas,  that  the 
loss  of  goods  in  a  port  or  harbour,  or  on  the  voyage,  affords  a  prima  facie 
presumption  of  negligence  and  want  of  care,  and  that  the  undertaker  of 
the  work  of  carrying,  in  order  to  escape  from  responsibility  in  respect  of 
such  loss,  must  prove  that  he  had  taken  proper  care  of  the  things  entrusted 
to  him,  and  must  show  that  the  loss  was  occasioned  by  a  forcible  robbery 
that  he  could  not  withstand  or  resist,  or  by  fire,  or  by  some  inevitable 
accident.  So  in  the  case  of  the  carriage  of  valuables  or  chattels  by  land, 
the  person  who  receives  the  things  to  be  carried  by  him  for  hire  to  a  cer- 
tain destination,  cannot  set  up  a  mere  loss  of  goods  by  the  way,  as  an 
answer  to  an  action  for  the  non-delivery  of  them  according  to  his  contract 
Thus  where  the  plaintiff  delivered  to  the  defendant  3/.,  to  be  carried  to 
Southwark,  for  reasonable  hire  and  reward,  it  was  held  that  the  law  would 
imply  a  promise  from  the  defendant  "  safely  to  convey w  the  money, 
although  he  was  not  a  common  carrier,  and  although  no  sum  certain  had 
been  agreed  to  be  paid  him  as  the  price  of  the  carriage,  (m)  So  where  a 
traveller  hired  a  cab  for  the  conveyance  of  himself  and  his  luggage  to  the 
Great  Western  railway  station  at  Paddington,  and  the  luggage  was  placed 
on  the  outside  of  the  cab,  it  was  held  that  the  law  would  imply  from  the 
acceptance  of  the  luggage  by  the  cabman  to  be  carried,  together  with  the 
passenger,  for  hire,  a  promise  from  him  "  safely  and  securely  "  to  cany  it, 
and  that  he  was  responsible  for  a  portion  lost  by  the  way.(»)  This  pro- 
mise to  carry  safely,  which  the  law  implies  from  all  persons  who  under- 
take the  carriage  of  goods  for  hire,  (ante,  p.  65,)  is  not  understood  to 
mean  that  the  goods  shall  be  carried  and  delivered  safe  at  all  events,  but 
that  they  shall  be  kept  safe  from  all  such  hazards  and  contingencies  as 
might  have  been  foreseen  and  guarded  against  by  the  exercise  of  vigilance 
and  skill.  The  contract  is  "  a  contract  to  carry  safely  and  securely  as  far 
as  regards  the  neglect  of  the  carrier  himself  and  his  servants,  but  not  to 
insure  the  safety  of  the  goods,"  and  the  carrier  therefore  would  not  be 
liable  for  losses  by  thieves,  or  any  taking  by  force ;  or  if  the  owner  accom- 
panies the  goods  to  take  care  of  them,  and  was  himself  guilty  of  negli- 
gence ;  for  it  is  a  rule  of  law  that  a  party  cannot  recover  if  his  own  negli- 
gence was  as  much  the  cause  of  the  loss  as  that  of  the  defendant. w(o)  The 
carrier's  liability  continues  until  the  goods  have  been  duly  delivered  to  the 
consignee ;  (post,  s.  2,  delivery  of  goods  by  common  carriers.) 

(/)  lb.  951,  204,  e.  c.    Robinson  v.  Dunmore,  (n)  Ross  v.  Hill,  2  C.  B.  877 ;  15  Law  J.,  (C. 

2  B.  &  P.  416.     Walker  v.  Jackson,  10  M.  &  W.  P.)  182,  s.  c. 

168, 169.    Symons  v.  DarknoU,  Palm.  528.  (o)  Brind  ▼.  Dak,  8  C.  &  P.  209,  211 ;  2  M. 

(m)  Rogers  v.  Head,  Gro.  Jac.  262.     Matthews  &  Rob.  80,  8.  c. 
v.  Hopping,  1  Keb.  852. 
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CARRYING   CONTRACTS   WITH   COMMON   CARRIERS. 

Definition  of  a  common  carrier. — Every  person  who  plies  with  a  car- 
riage by  land,  or  a  boat  or  vessel  by  water,  between  different  places,  and 
professes  openly  to  carry  passengers  and  goods  for  hire,  is  a  common  car- 
rier. Such  are  railway  companies,  who  profess  to  carry  passengers  and 
parcels,  (a)  stage  coach  and  stage  waggon  proprietors,  lightermen,  hoymen, 
barge  owners,  canal-boatmen,  and  the  owners  and  masters  of  ships  and 
steam-boats  employed  as  general  ships  for  the  transportation  of  all  persons 
offering  themselves  or  their  goods  to  be  conveyed  for  hire  to  the  port  of 
destination.  (4)  "  When  it  is  said  that  the  owners  and  masters  of  ships  are 
deemed  common  carriers,  it  is  to  be  understood  of  such  ships  as  are  em- 
ployed as  general  ships,  or  for  the  transportation  of  merchandize  for  per- 
sons in  general ;  such  as  vessels  employed  in  the  coasting  trade,  or  in 
foreign  trade,  for  all  persons  offering  goods  for  the  port  of  destination. 
But  if  the  owner  of  a  ship  employs  it  on  his  own  account  generally,  or  if 
he  lets  the  tonnage,  with  a  small  exception,  to  a  single  person,  and  then 
for  the  accommodation  of  a  particular  individual,  he  takes  goods  on  board 
for  freight,  (not  receiving  them  from  persons  in  general,)  he  will  not  be 
deemed  a  common  carrier,  but  a  mere  private  carrier,  for  he  does  not  hold 
himself  out  as  engaged  in  a  public  business  or  employment"  (c)  The 
owner  of  a  cart  or  carriage  who  does  not  ply  regularly  for  hire  to  a  parti- 
cular destination,  but  merely  lets  out  a  private  carriage,  with  horses  and 
driver,  by  the  hour,  day,  or  job,  to  proceed  to  any  destination  ordered  by 
the  hirer,  is  not  a  common  carrier,  (d)  A  London  cab-driver  or  hackney- 
coachman,  for  example,  is  not  a  common  carrier,  (e) 

Liabilities  of  common  carriers. — Every  person  who  starts  a  public 
conveyance,  and  professes  to  carry  passengers  or  goods,  or  both  the  one 
and  the  other,  from  one  place  to  another,  for  a  reasonable  or  customary 
reward,  or  a  fixed  price,  is  bound  to  exercise  his  duty  and  employment  in 
favour  of  all  persons  who  are  ready  and  willing  to  pay  him  his  customary 
hire,  provided  he  has  room  in  his  coach,  cart,  or  carriage,  for  their  con- 
fa)  Palmer  ▼.  Grand  June.  Co.,  4  M.  &  W.  temp.  Hnrdwicke,  198. 
749  ;  and  see  8  M.  &  W.  421 ;  5  Q.  B.  747.  (c)  Story's  Bailment*,  325,  §  501. 

(b)  Gisboum  v.  Hurst,  1  Sulk.  249.    Rich  r.  (d)  Brind  v.  Dale,  8  C.  U  P.  207 ;  Mood.  & 

Kneeland,  Cro.  Jac.  330 ;  Bac.  Abr.  (Carriirs)      Rob.  8.  c. 

A.  Mors  v.  Slue,  1  Mod.  85 ;  1  Ventr.  190, 238  ;  («)  Ross  v.  Hiil,  2  C.  B.  887  ;  15  Law  J.,  (C 

T.  Raym.  220,  s.  c.    Boucher  ▼.  Lawson,  ca»ei      P.)  182. 

O   O   2 


564 


CARRYING    CONTRACTS. — COMMON   CARRIERS. 


[CHAP.  X. 


vcyance,(y*)  and  intends  to  set  out  on  his  accustomed  journey.(^)  If  four 
persons,  wishing  to  travel  together,  take  "  the  whole  inside  of  a  coach," 
the  coach  proprietor  and  his  servants  have  no  right  to  separate  them,  and 
do  not  fulfil  their  contract  by  furnishing  a  double-bodied  coach,  and  ten- 
dering three  inside  places  in  one  division  and  one  in  the  other. (A)  "  If  a 
person  takes  a  place  in  a  stage-coach,  and  pays  at  the  time  only  a  deposit, 
as  half  the  fare,  for  example,  and  is  not  at  the  inn  ready  to  take  his  place 
when  the  coach  is  setting  off,  the  coach  proprietor  is  at  liberty  to  fill  up 
his  place  with  another  passenger ;  but  if  at  the  time  of  taking  his  place  he 
pays  the  whole  of  the  fare,  in  such  case  the  coach  proprietor  cannot  dis- 
pose of  his  place,  but  the  passenger  may  take  it  at  any  stage  of  the  journey 
he  thinks  fit."(t) 

Every  common  carrier  of  passengers  for  hire  is  bound  to  exercise  the 
greatest  possible  care  and  forethought  for  securing  the  safety  of  his  pas- 
sengers, (k)  He  is  answerable  for  the  smallest  negligence  on  his  own 
part,  or  on  the  part  of  his  servants  and  agents,  but  not  for  unforeseen  ac- 
cidents and  misfortunes,  which  the  greatest  care  and  vigilance  could  not 
have  provided  against  or  prevented,  such  as  accidents  resulting  from  the 
horses  suddenly  taking  fright,  (/)  or  from  the  breaking  of  an  axle-tree 
which  was  sound  and  perfect,  and  broken  purely  through  inevitable  acci- 
dent.^*) He  "does  not  warrant  the  absolute  safety  of  his  passengers. 
His  understanding  as  to  them  goes  no  further  than  this,  that  as  far  as 
human  care  and  foresight  can  go,  he  will  provide  for  their  safety."(i?) 
"  When  everything  has  been  done  that  human  pnidence  can  suggest,  an 
accident  may  happen.  The  lights  may  in  a  dark  night  be  obscured  by 
fog ;  the  horses  frightened,  or  the  coachman  may  be  deceived  by  a  sudden 
alteration  in  the  position  of  objects  near  the  road  by  which  he  had  been 
used  to  be  directed  in  former  journeys;  and  if,  having  exerted  proper  skill 
and  care,  he  from  accident  gets  off  the  road,  the  proprietors  are  not  an- 
swerable for  what  happens  from  his  doing  so."(o)  But  the  breaking  down 
or  overturning  of  a  coach  is  primd  facie  proof  of  negligence  on  the  part 
of  the  driver,  and  he  must  rebut  this  presumption,  if  it  be  unfounded,  by 
showing  that  "  the  damage  arose  from  what  the  law  considers  a  mere  acci- 
dent." (/>)     When  the  carriage  is  by  railway,  the  railway  company  im- 


(/)  Best,  C.  J.,  2  M.  &  P.  388 ;  Bac.  Abr. 
(Carriers)  B.  Jackson  v.  Rogers,  2  Show.  328 ; 
Holt,  C  J.,  Skin.  279.  Pic^ford  v.  Grand  June. 
Rail.  Co.  8M.&W.  372. 

iff)  Coggs  t.  Bernard,  1  Raym.  652.  Edwards 
v.  Sherratt,  1  East,  610  ;  Holrovd,  J.,  4  B.  &  Aid. 
32  ;  1  Kaym.  652 ;  4  Burr.  2301. 

(A)  Lang  v.  Home,  1  C.  &  P.  611. 

(»)  Ker  v.  Mountain,  1  Esp.  26,  per  Lord 
Kenyon. 

(Jc)  As  to  the  ordinary  liabilities  of  carriers  of 
passengers  not  being  common  carriers,  see  ante, 
s.  1. 


(0  At  ton  t.  Heaven,  2  Esp.  535,  per  Byre,  GL 
J.  White  r.  Boulton,  Peake,  118.  CroJU  t. 
Waterhouse,  11  Moore,  137. 

(to)  Christie  ▼.  Qrigas,  2  Campb.  79.  If  the 
axle-tree  breaks  throngh  a  flaw  in  the  iron,  the 
carrier  is  responsible.  Sharp  y.  Grey,  2  M.  &  Sc. 
620  ;  9  Bing.  460,  s.  c. 

(*)  Sir  James  Mansfield,  2  Campb.  81.  Huris 
v.  Costar,  1  C  &  P.  637,  per  Best,  C.  J. 

(o)  Best,  C.  J.,  Crofts  ▼.  Waterhouse,  3  Bing. 
321. 

(p)  Sir  James  Mansfield,  2  Campb.  79.  Pidu 
J.,  2  M.  &  Sc.  623. 


SECT.     II. J  LIABILITIES   OF   COMMON  'CARRIERS.  565 

plicdly  warrants  the  railway  itself  to  be  in  good  travelling  order,  and  lit 
for  use,  and  impliedly  promises  all  persons  who  agree  to  become  passen- 
gers, to  provide  roadworthy  engines  and  carriages,  skilful  drivers  and 
engineers,  and  all  things  necessary  for  the  safe  conveyance  of  such  pas- 
sengers. If  the  driver  of  a  railway  engine  drives  at  a  dangerous  speed,  or 
from  negligence  or  unskilfulness  causes  the  train  to  be  thrown  off  the  rails, 
or  to  come  into  collision  with  another  train,  the  railway  company  is  re- 
sponsible for  all  damages  and  injuries  that  may  have  been  sustained  by 
the  passengers,  (q) 

Common  carriers  of  goods  were,  as  we  have  already  seen,  (ante,  p.  481,) 
made  responsible  by  the  public  edict  of  the  Roman  praetor,  together  with 
common  innkeepers  and  stable-keepers,  for  the  safe  delivery  of  the  goods 
entrusted  to  them,  unless  such  delivery  was  prevented  by  some  inevitable 
accident,  which  no  human  care  or  skill  could  have  provided  against.  The 
reasons  for  this  extended  responsibility  are  perhaps  more  cogent  in  the 
case  of  the  common  carrier  of  goods  than  the  common  innkeeper,  and  the 
common  law  has  consequently,  from  an  early  period,  adopted  the  spirit  of 
the  ordinances  and  decisions  of  the  civil  law  respecting  common  carriers, 
as  well  as  those  respecting  common  innkeepers.  "The  law,"  observes 
Holt,  C.  J.,  "  charges  the  common  carrier,  entrusted  to  carry  goods, 
against  all  events  but  acts  of  God  and  enemies  of  the  king.  For  though 
the  force  be  never  so  great  as  if  an  irresistible  multitude  of  people  should 
rob  him,  nevertheless  he  is  chargeable.  And  this  is  a  politic  establish- 
ment contrived  by  the  policy  of  the  law  for  the  safety  of  all  persons,  the 
necessity  of  whose  affairs  obliges  them  to  trust  these  sort  of  persons  that 
they  may  be  safe  in  their  dealings.  For  else  these  carriers  might  have  an 
opportunity  of  undoing  all  persons  that  had  any  dealings  with  them,  by 
combining  with  thieves,  &c. ;  and  yet  doing  it  in  such  a  clandestine  man- 
ner as  would  not  be  possible  to  be  discovered.  And  this  is  the  reason  the 
law  is  founded  upon  in  that  point."  (r)  The  common  carrier  of  goods  for 
hire  has  been  said  consequently  to  be  an  insurer  of  the  safe  delivery  of 
the  goods  entrusted  to  him  for  conveyance.  "  To  give  proper  security  to 
property,  the  law  has  added  to  that  responsibility  of  a  carrier  which  imme- 
diately arises  out  of  his  contract  to  carry  for  a  reward,  viz.  that  of  taking 
all  reasonable  care  of  it,  the  responsibility  of  an  insurer  from  which  he  is 
to  be  relieved  only  by  two  things,  both  so  well  known  to  all  the  country 
when  they  happen,  that  no  person  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not,  viz.  the  act  of  God  and  the 
king's  enemies."  By  the  term  act  of  God  is  meant  something  in  opposition 

(a)  Carpue  v.  Lond.  and  Bright.  Rail.  Co.,  5  leadg.  cas.  92,  93.     Lord  Mansfield,  1  T.  R.  33. 

Q.  B.  747.    Palmer  v.  Grand  Junct.  Rail.  Co.,  4  Morse  v.  Slue,  1  Mod.  8.5  ;  1  Ventr.  190,  238. 

M.  &  W.  749.     Bridge  v.  Grand  Junct.  Rail.  NicholU  v.  More,  Sid.  36.   WowUiffe*  case,  Moure, 

Co..  3  M.  &  W.  244,  248.  4(i2;   1   Roll.  Abr.  2  c. ;    Vidian's  entries,  37; 

(r)  Com*  v.  Bernard,  Raym.  909;    Smiths  Heme,  76;  Mod.  Entr.91,  92,  145. 
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to  the  act  of  man,  such  as  storms,  lightning,  and  tempests,  and  inevitable 
accidents  not  resulting  from  human  agency.  If  the  danger  or  the  accident, 
though  unavoidable,  has  been  occasioned  by  the  act  of  man,  the  carrier 
cannot  avail  himself  of  it  as  an  excuse  for  the  non-delivery  of  the  goods. 
Thus  where  an  action  was  brought  against  a  common  carrier  for  not  safely 
carrying  and  delivering  a  quantity  of  hops,  and  it  appeared  that  a  fire  broke 
out  in  a  building  adjoining  a  booth  under  which  the  carrier  had  placed  the 
hops,  and  burnt  with  unextinguishable  violence,  and  extended  itself  to  the 
hops,  and  consumed  them,  without  any  neglect  or  default  on  the  part  of 
the  carrier  himself,  it  was  held  that  inasmuch  as  the  fire  had  not  been  oc- 
casioned by  lightning,  but  by  the  act  of  man,  the  occurrence  of  the  disaster 
constituted  no  answer  to  the  action  !(*) 

If  the  goods  have  been  destroyed  or  swept  away  by  rains  and  floods,  the 
circumstances  attendant  upon  the  loss  must  be  regarded,  in  order  to  deter- 
mine whether  it  has  been  occasioned  by  the  act  of  God  or  the  act  of  man. 
If  the  carrier  has  neglected  to  provide  cartclothes  and  proper  coverings  for 
the  goods ;  if  he  has  gone  out  of  his  way  to  meet  the  danger ;  if  he  has 
travelled  by  unusual  roads,  or  crossed  a  plain  subject  to  inundations  when 
he  might  have  kept  the  high  ground  and  been  safe,  the  loss  thus  occa- 
sioned by  the  rains  and  floods  is  a  loss  from  the  act  or  negligence  of  man, 
and  the  carrier  is  consequently  responsible  therefor.  "  If  the  common 
carrier  goes  by  the  ways  that  be  dangerous,  or  drive  by  night,  or  in  other 
inconvenient  time,  or  if  he  overcharge  a  horse,  whereby  he  falleth  into  the 
water,  or  otherwise  so  that  the  stuff  is  hurt  or  impaired,  then  he  shall  stand 
charged  for  his  misdemeanour."  (0  The  carrier  is  not  of  course  responsi- 
ble for  any  deterioration  in  the  value  of  the  goods  resulting  from  the  negli- 
gence or  want  of  care  of  the  owner  or  the  consignor,  such  as  defective 
packing,  nor  for  losses  occasioned  by  an  inherent  defect  in  the  article 
causing  its  destruction.  («#)  If,  however,  the  defective  packing  of  goods  is 
patent  and  visible,  and  easily  remedied,  and  the  carrier  accepts  the  goods 
for  conveyance,  he  is  to  take  all  reasonable  means  to  provide  against  the 
defect,  and  secure  their  safety. 

A  dog,  with  a  string  about  his  neck,  was  delivered  to  a  earner  to  be 
carried,  and  was  tied  by  the  string  in  a  watch-box ;  shortly  afterwards  the 
dog  slipped  his  head  through  the  noose,  and  escaped,  and  was  never  after- 
wards heard  of;  and  an  action  having  been  brought  against  the  carrier  to 
recover  the  value  of  the  dog,  it  was  contended  that  the  owner  ought  to 
have  taken  care  that  the  cord  was  properly  secured  round  the  dog's  neck, 
but  it  was  held  that  as  the  carrier  had  the  means  of  seeing  that  the  dog 
was  insufficiently  secured,  he  ought  to  have  locked  him  up  or  taken  other 

(«)  Rile*  v.  Home,  2  M.  &  P.  338 ;  5  Bins.         (<)  Dock  &  Stud.  Dial.  2,  ch.  38;  Noy'bmaxiiBS, 
217,  a.  c.   Forward  v.  Pittard,  1  T.  R.  33.  Hyde     ch.  43.    Dale  v.  HaU,  1  Wife.  281. 
v.  Trent  Aav.  Co.,  5  T.  R.  399.  (u)  Hawku  r.  Smith,  1  Car.  &  M.  72. 
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proper  means  to  secure  him,  and  that  he  was  consequently  responsible  for 
the  loss.(#)  So  where  a  cask  of  brandy  was  delivered  to  a  common  car- 
rier to  be  carried  for  hire  from  Shrewsbury  to  London,  and  the  cask  began 
to  leak  on  the  road,  and  the  passengers  in  the  waggon  repeatedly  informed 
the  waggoner  of  the  circumstance,  but  the  latter  continued  his  journey  on- 
wards through  Birmingham  and  Wolverhampton,  and  made  no  attempt  to 
stop  the  leakage  or  save  the  brandy  at  any  one  of  the  stages  at  which  he 
had  halted,  until  the  greater  portion  of  it  had  been  lost,  it  was  held  that 
the  carrier  was  responsible  to  the  owner  for  the  damage  that  had  been 
sustained  by  reason  of  the  neglect,  (y)  The  carrier  cannot  qualify  or  limit 
his  liability  in  respect  of  the  negligence,  want  of  skill,  or  carelessness  of 
his  servants  and  agents  in  and  about  the  carrying  of  the  goods  by  any 
private  arrangement  as  to  remuneration  out  of  the  profits  of  the  business 
or  otherwise  between  himself  and  such  servants  or  agents.  "  If  a  common 
carrier  should  allow  his  driver  of  the  carriages  some  small  things  as  per- 
quisites, the  master  would,  without  all  doubt,  be  still  liable ;  and  that  is 
only  a  private  agreement  between  master  and  servant,  and  only  a  different 
way  of  paying  his  servant's  wages."  (z)  And  if  the  accident  or  casualty 
causing  the  loss  of  the  goods  is  occasioned  by  the  misconduct  of  a  third 
party,  and  not  by  any  fault  or  neglect  on  the  part  of  the  carrier  himself, 
the  latter  is  nevertheless  responsible  to  the  owner  for  the  loss,  as  he  has 
himself  a  remedy  over  against  the  offending  party.  Thus  where  the  ship 
of  a  common  carrier  by  water  drove  on  an  anchor  in  the  river  Humber,  and 
was  sunk,  and  the  goods  on  board  were  injured,  and  the  accident  was  ac- 
casioned  by  the  neglect  of  a  third  party,  in  not  having  his  buoy  out  to  mark 
the  place  where  his  anchor  lay,  it  was  held  that  the  carrier  was  neverthe- 
less bound  to  make  good  the  loss,  (a) 

But  to  charge  the  common  carrier  for  the  loss  of  goods,  however  occa- 
sioned, it  must  of  course  be  shown  that  the  goods  were  either  actually  or 
constructively  bailed  to  the  carrier  or  his  servants  to  be  carried.  They 
must  either  be  delivered  into  the  hands  of  the  earner  himself,  01  into  the 
hands  of  his  servant  or  agent,  or  some  person  authorized  by  him  to  receive 
them.  If  they  are  merely  deposited  in  the  yard  of  an  inn,  or  upon  a  wharf 
to  which  the  carrier  resorts,  or  are  placed  in  the  carrier's  cart,  vessel,  or 
carriage,  without  the  knowledge  and  acceptance  of  the  carrier,  his  servants 
or  agents,  there  has  of  course  been  no  bailment;  or  delivery  of  the  goods 
to  the  carrier,  (i)  and  he  cannot  consequently  be  made  responsible  for  the 
loss  of  them.  If  a  person  makes  a  private  bargain  with  the  driver  of  the 
cart  or  coach  of  the  common  carrier  for  the  conveyance  of  a  parcel  for  a 

(x)  Stuart  v.  Crawley,  2  Stark.  324.  (b)  Selway  v.ffolloicay,  1  Rayra.  46.  Bueiman 

(y)  Beck  v.  Evans,  16  East,  244.  v.  Levi,  3  Cainpb.  414.    Lovett  v.  JJobb^  3  Show. 

(~)  Page,  J.,  Ca».  temp.  Hard.  UO ;  5  T.  R.  397.  1*28.    Ltiyh  v.  Smith,  1  C.  5c  P.  640. 
(a)  Trent  Nav.  Co.  v.  Ward,  3  E«p.  130. 
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gratuity  which  was  not  intended  by  the  parties  to  find  its  way  into  die 
pocket  of  the  carrier,  there  has  been  then  no  bailment  to  the  latter,  and 
he  is  not  consequently  liable  in  case  the  parcel  is  lost.  The  bailment  in 
such  a  case  is  a  bailment  to  the  driver  alone,  and  he  alone  is  responsible 
for  the  loss.(c)  And  if  a  man  merely  hires  the  cart  or  carriage  of  a  com- 
mon carrier,  and  sends  his  own  servants  with  the  goods  to  take  charge  of 
them,  there  is  no  delivery  or  bailment  to  the  carrier,  and  the  latter  is  not 
responsible  for  their  safety,  (d)  If  a  passenger  travelling  on  the  outside  of 
a  stage-coach,  keeps  a  parcel  or  package  in  his  own  hands,  and  under  his 
own  care,  or  takes  his  luggage  with  him  into  the  interior  of  the  vehicle, 
professing  to  watch  it  and  take  charge  of  it  himself,  and  the  thing  is  lost, 
the  carrier  is  not  responsible  for  it,  as  it  was  never  delivered  to  him  or  to 
his  servants,  or  in  any  way  entrusted  to  his  or  their  keeping.  But  if  the 
thing  has  been  tendered  to  the  carrier  for  conveyance,  and  the  latter  has 
directed  the  passenger  to  place  it  in  or  upon  any  portion  of  the  vehicle, 
there  has  been  a  constructive  bailment  or  delivery,  and  acceptance  of  the 
goods,  so  as  to  charge  the  carrier  for  the  loss  of  them.  A  delivery  of  goods 
to  a  person  sent  or  appointed  by  the  carrier  to  receive  them,  is  of  course 
a  delivery  to  the  carrier  himself,  (e)  And  when  goods  have  been  delivered 
to  the  driver  of  a  stage-coach,  the  action  for  the  loss  of  the  goods  should  be 
brought  against  the  coach  proprietor,  and  not  the  mere  servant  or  agent(/) 
If,  indeed,  the  latter  has  himself  an  interest  in  the  coach,  and  a  share  in 
the  profits  of  the  business,  then  the  action  may,  as  we  have  before  seen,  be 
properly  brought  against  him. 

Loss  of  passengers'  luggage  by  the  tcay. — If  a  man  professes  to  be  a 
common  carrier  of  passengers  merely,  and  only  receives  occasionally,  and 
at  his  own  option,  some  trifling  articles  of  luggage  with  such  passengers, 
to  be  carried  gratuitously  for  the  accommodation  of  the  latter,  be  cannot 
be  charged  as  a  common  carrier  of  goods  for  the  loss  of  them.  He  is,  in 
such  a  case,  a  gratuitous  bailee  of  the  goods,  and  chargeable  only  with 
the  liabilities  and  responsibilities  of  a  person  who  gratuitously  undertakes 
to  carry  goods  for  another.  (Post,  ch.  11,  s.  2.)  Such  is  a  hackney  coach- 
man, or  an  omnibus  proprietor,  who  professes  only  to  carry  passengers 
and  receives  his  hire  solely  therefor,  but  occasionally  receives  and  carries 
gratuitously  small  bundles  and  parcels  for  the  accommodation  of  his  pas- 
sengers. As  he  does  not  profess  to  carry  goods  for  hire,  he  cannot  be 
compelled  to  receive  them  as  a  common  carrier  of  goods,  neither  can  be 
be  charged  except  as  a  gratuitous  bailee  for  the  loss  of  them.(^)  If,  how- 
ever, the  carrier  or  coach  proprietor  professes  to  carry  both  passengers  and 

(c)  Butler  v.  Basing,  2  C.  &  P.  613.    Bignold     Chaplin,  5  Ad.  &  E.  634 ;  1  N.  &  P.  129,  ••<:. 
r.  Waterhouse,  1  M.  &  S.  259.      Williams  v.         (J)  Williams  v. Cranston,  2  Stork.  82;  Bat, 
Cranston,  2  Stark.  84.  J.,  5  B.  &  Aid.  63. 

(d)  East  I.  Co.  v.  PulUn,  2  Sir  690.  (g)  Uptkare  v.  Aid*,  1  Com.  24. 
(0  Bo>p  v.  Pint,  8  C.  6t  P.  361.    Sym  v. 
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luggage,  he  is  clothed  with  the  obligations  and  responsibilities  of  a  com- 
mon carrier  of  goods  for  hire.  (A) 

Commencement  and  duration  of  the  liability. — When  the  common 
carrier  of  goods  carries  on  the  business  both  of  a  warehouseman  and  a 
common  carrier,  the  nature  and  extent  of  his  liability  will  depend  upon 
the  character  in  which  he  holds  the  goods  at  the  time  of  the  loss.  If  they 
are  received  into  the  warehouse  of  such  common  carrier  to  await  the 
future  orders  of  the  owner  or  consignor  as  to  their  destination,  the  carrier 
is  clothed  only  with  the  ordinary  duties  and  responsibilities  of  a  ware* 
houseman  or  bailee  for  hire.(i)  But  if  the  destination  is  marked  out,  and 
the  carrier  has  nothing  to  do  but  to  forward  the  goods  on  the  earliest*op- 
portunity  to  the  place  indicated,  he  is  responsible  as  a  common  carrier  for 
any  loss  or  damage  that  may  occur  to  the  goods  in  the  warehouse,  as  they 
are  then  in  transitu  in  contemplation  of  law.(^)  Whenever  the  common 
carrier  receives  goods  to  be  kept  until  he  has  orders  from  the  consignee  to 
forward  them ;  he  holds  them  as  a  bailee  for  hire  and  not  as  a  gratuitous 
bailee,  although  he  does  not  charge  warehouse  rent  (/)  The  common 
carrier  of  goods  is  bound,  in  common  with  all  carriers  for  hire,  to  carry 
the  goods  entrusted  to  him  for  conveyance  to  their  place  of  destination, 
with  reasonable  expedition,  (m)  and  deliver  them  into  the  hands  of  the 
consignee,  or  of  some  person  expressly  or  impliedly  authorized  by  him  to 
receive  them ;  and  he  must  of  course  in  all  cases  take  especial  care  that 
they  are  delivered  into  the  hands  of  the  right  person,  (n)  When  the  carriage 
is  by  land,  the  goods  must  be  sent  to  the  residence  of  the  consignee,  for 
the  common  carrier  is  not  released  from  responsibility  by  leaving  them  at 
the  coach-office,  or  at  an  inn  by  the  road  side,  at  which  the  coach  usually 
stops.  If  he  tenders  them  at  the  residence  of  the  consignee,  and  is  ready 
to  deliver  them  on  receiving  payment  of  his  hire,  he  has  fulfilled  his  con- 
tract as  a  carrier ;  and  if  the  hire  is  not  paid,  he  is  not  bound,  as  we  have 
already  seen,  to  part  with  the  possession  of  the  goods ;  but  he  may  law- 
fully take  them  back  to  his  warehouse,  or  place  of  business,  and  he  holds 
them  thenceforward  not  as  a  common  carrier,  but  as  a  bailee  for  hire,  or 
(if  he  is  not  entitled  to  charge,  or  does  not  charge,  warehouse  rent)  as  a 
gratuitous  bailee,  (o)  And  if  the  consignee,  having  no  warehouse  of  his 
own,  asks  the  carrier  to  keep  the  goods  until  he  can  conveniently  send  for 

(A)  Cairns  ▼.  Robins,  8  M.  &  W.  258.  Brooks  10  Anne,  c.  14,  s.  1. 

t.  Pickwick,  4  Bing.  218,  222, 228 ;  Chambre,  J.,  (/)  Whit*  v.  Humphrey,  12  Jar.  Q.  B.  417 ; 

2  B.  &  P.  419.    Lovett  ▼.  Hobbs,  3  Show.  128.  ante,  pp._526— 528. 

Clark  v.  Gray,  4  Bap.  177.   Middleton  ▼.  Fowler,  (m)  Raphael  v.  Pidford,  6  Sc  N.  R.  478 ;  2 

1  Salk.  282.  Dowl.  N.  8.,  916.    Black  ▼.  Baxsndale,  1  Bzcb. 

(»)  Cairns  v.  Robins,  8  M.  &  W.  263.  Roskell  410;  17  Law  J.,  Bzch.  50. 

t.  WaterhoHse,  2  Stark.  461.    Qarsids  r.  Trent  (»)  Golden  ▼.  Manning,  3  Wife.  433 ;  2  W. 

Nav.  Co,  4  T.  R.  582.    In  re  Webb,  8  Taunt.  B1.  916,  s.  c.  BirkeU  v.  Willan,  2  B.&  Aid.  356. 

449 ;  2  Moore,  500,  8.  c.  Duff  r.  Budd,  6  Moore,  469.  Stephenson  ▼.  Hart, 

(k)  Forward  v.  Pittard,  1  T.  R.  27  ;   Buller,  1  M.  &  P.  357 ;  4  Bing.  476,  8.  c. 

J.,  5  T.  R.  398.     As  to  accidental  fire*  in  ware-  (o)  Storr  v.  Crowley,  M'Clcl.  aud   7.  136 ; 

houses,  see  6  Anne,  c.  31, 8.  6,  made  perpetual  by  post,  ch.  11. 
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them,  the  carrier's  liability  as  carrier  is  at  an  end,  and  he  henceforth 
holds  the  goods  only  as  a  warehouseman  for  hire,  or  a  gratuitous  bailee, 
according  as  he  may  or  may  not  be  paid  for  his  care  and  custody  of 
them.(p)  When  the  carriage  is  by  water,  the  delivery  at  a  wharf  is  not, 
as  we  have  before  seen,  a  delivery  to  the  consignee,  unless  it  is  made  so 
by  the  usage  and  practice  of  the  port  where  the  delivery  takes  place ;  but 
the  master  is  bound  to  give  the  consignee  notice  of  the  arrival  of  the  goods, 
and  is  not  released  from  his  responsibility  for  their  safety,  until  a  reason- 
able time  has  elapsed  after  the  giving  of  the  notice  for  the  consignee  to 
come  and  fetch  them.  He  cannot  escape  from  his  liability  as  a  common 
carrier,  by  immediately  landing  the  goods  at  a  public  wharf^  without  giving 
notice  to  the  consignee,  and  giving  him  an  opportunity  of  receiving  them 
from  the  ship's  side ;  and  if  he  does  so  land  them,  and  they  are  destroyed 
upon  the  wharf  by  an  accidental  fire  before  the  consignee  has  had  an  op- 
portunity of  taking  them  away,  the  shipowners  will  be  responsible  for  the 
loss,  (q) 

When  a  common  carrier  takes  into  his  care  a  parcel  directed  to  a  parti- 
cular place,  and  does  not  by  positive  agreement  limit  his  responsibility  to 
a  part  only  of  the  distance,  that  is  prima  facie  evidence  of  an  undertaking 
on  his  part  to  carry  the  parcel  to  the  place  to  which  it  is  directed,  although 
the  place  may  be  beyond  the  limits  within  which  he  ordinarily  professes 
to  carry  on  his  trade  of  a  carrier,  (r)  His  responsibility,  therefore,  conti- 
nues to  the  door  of  the  address  to  which  the  goods  are  destined,  and  he 
cannot  release  himself  from  such  responsibility  by  transferring  the  goods 
to  another  carrier,  or  sending  them  by  another  conveyance.  («)  If  a  rail- 
way company,  for  example,  accepts  goods  for  conveyance  to  a  particular 
destination,  beyond  the  limits  of  its  own  line  of  railroad,  and  the  goods 
are  lost  whilst  in  the  hands  of  another  railway  company,  to  whom  they 
have  been  delivered  to  be  forwarded  on  their  journey,  the  first  railway 
company  is  the  party  to  be  sued  by  the  owner  of  the  goods,  as  being  die 
party  contracting  with  him  for  the  conveyance  of  them,  (t)  If  a  cargo  or 
load  of  goods  weighing  a  certain  weight  be  delivered  to  a  carrier  to  be 
carried  for  hire,  and  the  cargo  on  its  arrival  at  its  destination  is  deficient 
in  weight,  there  is  a  prima  fade  presumption  of  negligence  on  the  part  of 
the  carrier,  which  the  latter  must  rebut  by  showing  that  the  deficiency  of 
weight  arose  from  causes  over  which  he  had  no  control,  (u) 

Notices  of  action  to  railway  companies. — When  an  act  of  parliament 
constituting  and  incorporating  a  railway  company  provides  that  no  action 

(  p)  In  re  Webb,  8  Taunt.  449  ;  6  Moore,  500,  (r)  Per  Bolfc,  B.,  8  M.  ot  W.  433. 

b.  c. ;  ante,  p.  526,  poet,  ch.  11.  («)  Garnett  ▼.  WiUan,  5  B.  &  Aid.  53.    Sleet 

(q)  Bourne  v.  Gatliffe,  3  8c.  N.   E.  1 ;  3  M.  v.  Fogg,  ib.  342. 

&  Gr.  643,  s.  c. ;  8  Sc.  N.  R.  604 ;  7  M.  &  Gr.  {t)  Mutchamp  v.  Lane,  and  Pre*; Rail.  Cfc  8 

850,  s.  c.    Syeds  v.  Hay,  4  T.  B.  260.     WardeU  M.  &  W.  421. 

v.  Mourillyan,  2  Bsp.  693.  (*)  Hawka  v.  Smith,  1  Car.  &  M.  72. 
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shall  be  brought  against  the  company  for  anything  done  or  omitted  to  be 
done  pursuant  to  the  act,  or  in  execution  of  the  powers  and  authorities 
given  by  the  act,  unless  previous  notice,  in  writing,  shall  have  been  given 
by  the  party  intending  to  prosecute  such  action,  or  unless  such  action 
shall  have  been  brought  within  a  certain  limited  period,  the  enactment 
does  not  in  general  extend  to  actions  ex  contractu,  and  does  not  restrain 
or  affect  the  liability  of  the  company  upon  contracts  entered  into  by  it  in 
its  character  of  a  common  carrier.  The  omission  by  a  plaintiff  conse- 
quently to  give  such  notice  does  not  preclude  him  from  recovering  damages 
against  the  company  for  its  negligence  or  misconduct,  or  for  a  breach  of 
those  duties  and  obligations  which  result  from  the  nature  of  its  employ- 
ment as  a  common  carrier,  (or)  But  where  the  parties  were  trying,  in  an  ac- 
tion ex  contractu,  the  right  of  the  company  to  make  certain  charges  under 
the  particular  provisions  of  their  act  of  Parliament,  the  action  was  con- 
sidered to  be  brought  for  something  done  under  the  act,  and  notice  of  ac- 
tion was  held  to  be  necessary,  (y) 

Carriers9  notices  limiting  the  liability. — The  right  of  the  common 
carrier  of  goods  to  charge  a  rate  of  carriage  proportioned  to  the  value  of 
the  article  tendered  to  him  for  conveyance,  naturally  results  from  his 
character  and  situation  of  an  insurer  of  the  safety  of  the  goods  he  carries. 

The  _  of  *k  mi.  .»«-*■*  I— d  *  «-  »«^r  depend, 
upon  the  value  of  the  articles  he  carries,  and  when  a  carrier  was  required 
to  convey  a  bag  of  gold  across  Hounslow  heath,  it  was  thought  that  he  was 
justly  entitled  to  charge  a  rate  of  remuneration  proportioned  to  the  in- 
creased risk  he  ran  by  so  doing,  (z)  "  His  warranty  and  insurance," 
observes  Lord  Mansfield,  "  are  in  respect  to  the  reward  he  is  to  receive, 
and  the  reward  ought  to  be  proportionable  to  the  risk.  If  he  makes  a 
greater  warranty  and  insurance  he  will  take  greater  care,  use  more  caution, 
and  be  at  the  expense  of  more  guards  and  other  methods  of  security,  and 
therefore  he  ought  in  reason  and  justice  to  have  a  greater  reward."  "  A 
higher  price  ought  in  conscience  to  be  paid  him  for  the  insurance  of  money, 
jewels,  and  valuable  things,  than  for  insuring  common  goods  of  small 
value."  (a)  Hence,  when  packages  were  brought  to  carriers  for  convey- 
ance, it  became  usual  for  the  latter  to  ask  the  value,  and  to  charge  accord- 
ingly, and  it  was  held  that  the  owner  was,  in  all  cases,  bound  by  his 
representation  of  value,  and  could  not  give  evidence  of  the  falseness  of 
his  own  statement  in  order  to  throw  an  increased  responsibility  upon  the 
carrier,  (b)  But  the  owner  was  not  bound  to  declare  the  value  of  the 
parcel  unless  he  was  asked ;  if  the  carrier  asked  no  questions,  and  there 

(?)  Palmer  v.  Grand  June.  Rail,  Co.  4  M.  &  (2)  Tylyv.  Aforrice,  Carth.  486. 

W.  749;  7.  DowL  P.  C.  282.    Carpue  r.  Loud.  (a)  Aston,  J.,  4  Burr.  2801.  2808.    And  fee 

and  Bright.  Rail.  Co.  5  Q.  B.  747.  RiUg  v.  Borne.  2M.&P.  333. 

(v)  Maule,  J.,  Kent  v.  Gt.  Wert.  RaiL  Co.,  8  (6)  lb.  485.     Turner  v.  Gray,  cited  1  H.  Bi. 

C.  B.  714 ;  16  Law  J.,  C.  P.  72,  s.  c.  299. 
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was  no  fraud  or  intentional  concealment  to  give  the  case  a  false  com- 
plexion, the  carrier  was  responsible  for  the  safety  of  the  parcel  whatever 
might  be  its  value,  (c) 

To  obviate  the  inconvenience  of  asking  questions  in  each  case,  and  the 
difficulty  of  proving  the  statements  made  on  each  occasion,  common  car- 
riers resorted  to  the  expedient  of  advertising  in  newspapers,  and  posting 
on  the  walls  of  their  booking-offices  public  notices,  to  the  effect  that  they 
would  not  be  liable  for  the  loss  of  money  and  valuables  inclosed  in  pack- 
ages and  parcels,  unless  they  received  notice  of  their  existence,  nor  for  the 
loss  of  ordinary  goods  and  chattels  beyond  a  certain  amount,  unless  the 
value  of  such  •  goods  was  declared  and  entered  at  the  office,  and  an  in- 
creased rate  of  remuneration  paid  for  their  conveyance.     And  it  was  held 
that  the  carrier  might  by  these  notices  release  himself  from  his  responsi- 
bility as  an  insurer,  unless  he  was  paid  an  increased  remuneration  to  cover 
the  risk.     Thus  where  a  carrier  had  given  public  notice  that  he  would  not 
be  answerable  for  the  loss  of  money  unless  it  was  made  known  to  him  that 
he  had  money  to  carry,  and  the  consignor,  although  apprized  of  this  notice, 
concealed  100/.  among  some  hay  in  an  old  nail  bag  which  he  delivered  to 
the  carrier  to  be  forwarded  to  London,  and  the  bag  and  the  hay  arrived 
safe,  and  the  money  was  gone,  it  was  held  that  the  carrier  was  not  respon- 
sible for  the  loss,  (d)     So  where  the  carrier's  notice  stated  that  cash  and 
valuables  "  of  more  than  5/.  value  would  not  be  accounted  for  if  lost,  unless 
entered  as  such,  and  a  penny  insurance  paid  for  each  pound  value ;  and  a 
quantity  of  guineas  of  more  than  51.  in  value  were  delivered  to  the  carrier 
to  be  conveyed  from  Wakefield  to  London,  and  were  stolen  on  the  journey, 
it  was  held  that  the  carrier  was  not  liable  to  any  extent  in  respect  of  the 
loss,  (e)     But  although  the  carrier  had  a  right  to  relieve  himself  by  notice 
from  the  extended  and  onerous  liabilities  of  an  insurer,  unless  he  was 
paid  a  remuneration  adequate  to  the  risk,  yet  he  could  not  by  his  notice 
discharge  himself  from  his  implied  engagement  to  be  careful  and  diligent 
in  the  execution  of  the  work  of  carrying.  The  labour  of  care  is  necessarily 
involved  in  the  labour  of  conveyance,  and  when  a  man  enters  into  a  con- 
tract for  the  carriage  of  goods,  he  impliedly  grants  or  lets  out  his  own 
labour  and  care  for  the  accomplishment  of  the  work  of  carrying  in  retain 
for  the  hire  paid  or  agreed  to  be  paid  him,  (ante,  p.  531,)  and  he  cannot 
enter  into  the  contract,  and  at  the  same  time  say  that  he  will  not  be  re- 
sponsible for  his  negligence  and  want  of  care.     He  cannot  impose  such 
condition  upon  the  other  contracting  party,  as  it  is  a  condition  going  to 
the  destruction  of  the  thing  granted,  when,  according  to  the  well-known 

(o)  Kenrig  v.  EggUiton,  Aleyn,  93.  TuMurne  Mountain,  4  Bast,  871.    NxckoUon  ▼.  WiUan,  5 

v.  White,  1  Str.  145.     Parke,  B.,  10  M.  &  W.  East,  507,  514.     Clarke  v.  ffutekint,  14  Bart, 

168,  169.  475.    Bignold  r.   Wcderkoute,  1  M.  &  S.  256. 

id)  GMon  v.  PagtUon,  4  Burr.  2301.  Bradley  v.  WaUrhoute,  3  C.  fie  P.  318. 

(e)  Clay  v.    Witlan,  1   H.  BL  298.     Izelt  v. 
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rule  the  thing  granted  passes  freed  from  the  condition.  (/)  It  cannot  be 
supposed  that  the  parties  intended  to  enter  into  a  contract  for  the  letting 
and  hiring  of  labour  and  care,  and  agreed  at  the  same  time  to  dispense 
with  the  exercise  of  such  labour  and  care.  "  It  is  impossible,"  justly  ob- 
serves Lord  Ellenborough,  without  outraging  common  sense,  so  to  con- 
strue the  notice  as  to  make  the  carriers  say,  "  We  will  receive  your  goods, 
but  we  will  not  be  bound  to  take  any  care  of  them,  and  will  not  be  an- 
swerable at  all  for  any  loss  occasioned  by  our  own  misconduct,  be  it  ever 
so  gross  and  injurious."  (g)  "  If  the  carrier  should  perchance  refuse  to 
carry  the  stuffe  unless  promise  were  made  unto  him  that  he  should  not  be 
charged  for  any  misdemeanour  that  should  be  in  him,  the  promise  were 
void ;  for  it  were  against  reason  and  against  good  manners,  and  so  it  is  in 
all  other  cases  like."  (h) 

To  give  a  proper  effect,  therefore,  to  the  contract,  and  also  to  the  notice 
of  the  carrier,  it  was  held  that  the  notice  applied  only  to  the  responsibili- 
ties and  liabilities  of  the  carrier  as  an  insurer  (t)  of  the  safety  of  the 
goods,  and  did  not  and  could  not  exempt  him  from  the  consequences  of  his 
own  misconduct  or  negligence,  or  from  the  misconduct  and  negligence  of 
his  servants  and  persons  in  his  employ.  Thus  where  a  bank  parcel  of  the 
value  of  347/.  11*.  was  delivered  to  a  stage  coach  proprietor,  who  was  aware 
of  its  value,  to  be  carried  for  the  ordinary  hire  from  Hereford  to  Brecon, 
and  the  coachman  who  was  intrusted  with  it  got  drunk  on  the  road  and 
lost  it,  it  was  held  that  the  coach  proprietor  was  responsible,  although  he 
had  given  the  usual  notice  to  the  effect  that  he  would  not  be  liable  for  par- 
cels above  51.  in  value,  unless  insured  and  paid  for  accordingly,  (k)  So 
where  a  cask  of  brandy  was  delivered  to  a  carrier  to  be  carried  for  hire, 
and  the  cask  began  to  leak  on  the  road,  and  the  carrier's  servant  made  no 
attempt  to  stop  the  leak  and  save  the  brandy,  at  any  of  the  stages  at  which 
he  stopped,  although  he  might  easily  have  done  so,  and  the  brandy  was 
consequently  lost ;  it  was  held  that  the  carrier  was  not  protected  from  the 
consequences  of  the  negligence  of  his  servant  by  a  notice  to  the  effect  that 
he  would  not  be  answerable  for  any  goods  of  what  nature  or  kind  soever 
above  the  value  of  5/.,  if  lost,  stolen,  or  damaged,  unless  a  special  agree- 
ment was  made  and  an  adequate  premium  paid  over  and  above  the  com- 
mon carriage ;  (/)  and  where  a  parcel  of  the  value  of  67/.  9*.  6d.  was  lost 
on  the  road  through  the  negligence  of  the  carrier  in  leaving  his  cart  with- 
out anybody  to  watch  it,  and  the  carrier  had  given  the  usual  notice  that  he 
would  not  be  answerable  for  goods  exceeding  the  value  of  51.  unless  en- 
tered and  paid  for  according  to  an  increased  rate  of  charge,  which  notice 

(/)  Tindal,  C.  J.,  Lucas  v.  Godwin,  4  Sc.  509 ;  Just,  2  C.  &  P.  76. 
3  Bing.  N.  C.  744.  (t)  Beat,  J.,  5  B.  &  Aid.  64.     WyM  v.  Pick- 

(ff)  Lvon  v.  MelU,  5  Bast,  438.  ford,  8  M.  &  W.  461. 

(A)    Doct.    &  Stud.  DiuL  2  ch.  39.      Noy's  (k)  Bodenkam  v.  Bennett,  4  Pr.  31. 

Maxims,  cb.  43,  92.     Best,   C.  J.,  Xewbom  v.         ({)  Beck  ?.  Evans,  16  East,  247. 
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was  known  to  the  plaintiff,  it  was  held  that  the  carrier  was  nevertheless 
responsible  to  the  extent  of  the  fall  value  of  the  parcel,  by  reason  of  his 
negligence  and  want  of  ordinary  care,  (m) 

And  if  a  carrier  neglects  to  deliver  a  parcel  at  the  house  of  the  party  to 
whom  it  is  addressed,  but  delivers  it  to  a  stranger  in  the  street  who  has  no 
authority  from  the  consignee  to  receive  it,  and  the  parcel  is  lost,  the  carrier 
is  responsible  for  his  negligence,  and  cannot  by  the  common  law  protect 
himself  from  the  consequences  of  his  misconduct  by  the  ordinary  carrier's 
notice,  (n)  "  Every  man  who  undertakes  for  reward  to  do  any  service, 
obliges  himself  to  use  due  diligence  in  the  performance  of  such  service. 
Independently  of  his  responsibility  as  an  insurer,  a  carrier  is  liable  for 
gross  negligence,  and  the  jury  are  to  decide  what  is  gross  negligence. 
The  notice  will  protect  him  unless  the  jury  think  that  no  prudent  person, 
having  the  care  of  an  important  concern  of  his  own,  would  have  conducted 
himself  with  so  much  inattention  or  want  of  prudence  as  the  carrier  has 
been  guilty  of."  (o) 

If  the  conduct  of  the  bailor  or  consignor  himself  has  in  any  way  con- 
duced to  the  loss,  he  has  no  ground  for  seeking  compensation  at  the  hands 
of  the  carrier.  (Ante,  p.  528.)  If  a  man,  for  example,  sends  a  parcel  of  bank 
notes,  or  a  box  of  sovereigns,  or  valuables,  to  a  carrier  to  be  carried  as  a 
parcel  of  ordinary  value,  requiring  no  more  than  ordinary  care,  and  the 
thing  is  stolen,  the  carrier  is  not  responsible  for  the  loss,  inasmuch  as  the 
neglect  of  the  owner  in  not  apprizing  the  carrier  of  the  extraordinary  value 
of  the  parcel,  in  order  that  extraordinary  care  might  have  been  taken  of 
i^  may  have  been  the  occasion  of  that  loss.  The  actual  value  of  the 
article  may  have  transpired  and  become  known  to  the  carrier's  servants, 
and  have  tempted  them  to  be  dishonest  and  purloin  the  money,  and  the 
concealment  of  its  existence  consequently  might  have  been  the  cause  of 
the  loss,  inasmuch  as  it  has  prevented  the  carrier  from  taking  that  care  of 
the  money  which  he  would  otherwise  have  done.  Thus  in  the  cases  pre- 
viously alluded  to,  where  the  consignor  concealed  100/.  amongst  the 
hay  in  the  old  nail  bag,(  p)  and  a  quantity  of  guineas  in  an  ordinary  brown 
paper  parcel,  (q)  and  two  hundred  sovereigns  in  six  pounds  of  tea,  (r ) 
and  it  was  held  that  the  carrier  was  not  responsible  for  the  loss  of  them, 
the  concealment  by  the  consignor  of  the  existence  of  the  money,  and  the 
real  value  of  the  parcel  bailed  to  the  carrier  to  be  carried,  may  fairly  be 
presumed  to  have  occasioned  the  loss.  "  The  degree  of  care  that  a  man 
may  be  reasonably  required  to  take  of  anything,  depends  upon  the  quality 

(m)  Smith  v.  Home,  8  Taunt.  144 ;  2  Moore,  (o)  Per  Cur.  Riley  r.  Home,  2  M.  Ac  P.  841. 

18,  a.  c.    Sleat  v.  Fogg,  5  B.  &  Aid.  342.  Heitby  ▼.  Mean,  5  B.  &  C.  507 ;  8  D.  &  R.  293, 

(n)  Birkett  v.  WiUan,  2  B.  &  Aid.  856.  Oar-  294,  s.  c. 

nett  v.  Willan,  5  B.  &  Aid.  68,  per  Best,  J.,  Duff  (p)  Gibbon  v.  Paynton,  4  Burr.  2301. 

v.  Budd,  6  Moore,  469.    Wyld  v.  Pickford,  8  M.  ( q)  Clay  v.  Willan,  1  H.  Bl.  298. 

&  W.  443,  461.  (r)  Bradley  t.  Walerkoutt,  *  C.  &  P.  318. 
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and  value  of  the  thing,  and-  the  temptation  it  affords  to  theft.  Magno 
periculo  custoditur  quod  multis  placet,  and  it  cannot  be  denied  that  a  box 
of  notes  or  money  affords  much  greater  temptation  to  theft  than  a  parcel 
of  equal  size  containing  less  valuable  articles."  (r)  It  is  obvious  that  a 
bag  filled  with  bank  notes  requires  more  care  for  its  conveyance  than  a 
bag  filled  with  hay,  and  a  packet  of  sovereigns  than  a  packet  of  tea.  The 
actual  value  of  the  parcel  may  have  transpired  unknown  to  the  carrier,  and 
have  invited  depredation  and  occasioned  the  loss,  and  if  so,  the  consignor 
himself  is  the  cause  of  his  own  misfortune,  and  has  no  claim  either  in  law 
or  in  conscience  against  the  carrier  for  compensation.  Had  the  latter  been 
made  aware  of  the  unusual  value  of  the  parcel  entrusted  to  him,  he  might 
have  taken  proper  means  to  secure  himself  against  the  increased  risk,  and 
"  the  holding  out  by  the  consignor  as  an  ordinary  risk  what  is  in  reality  an 
extraordinary  risk  is  a  legal  fraud — dolus  malus, — and  ex  dolo  malo  non 
oritur  actio."  (*) 

If,  therefore,  glass  or  china,  or  any  brittle  or  perishable  commodity  re- 
quiring great  care  for  its  safe  conveyance,  is  bailed  to  a  carrier  inclosed  in 
boxes  and  cases,  and  no  notice  is  given  him  of  the  peculiar  nature  of  the 
contents  of  such  boxes  or  cases,  and  of  the  increased  care  requisite  for 
their  safe  carriage,  the  carrier  is,  in  his  character  of  a  bailee  for  hire,  bound 
only  to  take  that  ordinary  care  of  the  thing  which  its  general  character  and 
appearance  seemed  to  require,  and  if  it  is  broken  or  injured  without  any 
gross  negligence  on  the  part  of  the  carrier  or  his  servants,  the  carrier  is 
not  responsible  for  the  damage  sustained,  as  the  consignor  has  himself 
been  the  cause  of  the  loss  or  injury  by  concealing  the  peculiar  nature  of 
the  articles  and  the  increased  risk,  and  so  preventing  the  carrier  from 
providing  additional  assistance  and  care,  and  safe  means  of  conveyance, 
and  also  of  obtaining  a  higher  rate  of  remuneration  proportioned  to  the 
augmented  danger  of  loss.  (/)  When,  however,  the  consignor  has  been 
guilty  of  no  intentional  deception  to  conceal  the  risk,  and  his  own  conduct 
or  omission  to  declare  the  nature  and  value  of  the  article  has  not  in  any 
way  conduced  to  the  loss,  but  the  loss  has  been  caused  solely  by  the  neg- 
ligence and  want  of  care  of  the  carrier,  the  latter  is,  in  his  character  of  a 
bailee  for  hire,  bound  by  the  common  law  to  make  compensation  for  the 
loss  so  occasioned  to  the  extent,  at  all  events,  of  the  apparent  and  pre- 
sumable value  of  the  article  at  the  time  it  was  bailed  to  him  to  be  carried. 
But  he  is  not,  it  seems,  by  the  common  law  responsible  for  any  extraor- 
dinary or  unusual  value  which  may  have  accidentally  been  imparted  to  it, 
and  which  could  not  from  the  apparent  nature  and  general  character  and 


(r)  Abbott,  C.  J.,  4  B.  &  Aid.  42.  (t)  Misrepresentation  on  the  port  of  the  conrig- 

( i)  Bayley,  J.,  Bolton  v.  Donovan*  4  B.  &  Aid.  nor  conducing  to  the  loss,  must  be  specially  pleaded. 

37.    Lowe  v.  Booth,  13  Pr.  329.     Mayhew  ▼.  Webb  v.  Page,  6  8c.  N.  B.  966. 

Barnes,  5  D.  &  E.  487 ;  3  B.  &  C.  601. 
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appearance  of  the  thing  be  fairly  presumed  to  exist  Thus  where  the 
plaintiff  had  put  a  50/.  bank  note  into  his  carpet  bag,  and  got  on  a  coach 
and  delivered  the  carpet  bag  to  the  coachman,  and  on  the  arrival  of 
the  coach  at  its  place  of  destination,  the  bag  was  missed  and  never  after- 
wards seen  ;  the  jury  gave  a  verdict  for  the  value  of  the  linen  and  wearing 
apparel,  but  not  for  the  value  of  the  note,  and  the  court  afterwards  refused 
to  increase  the  verdict  by  the  amount  of  the  note,  (u)  In  other  cases, 
however,  the  plaintiff  has  been  permitted  to  recover  the  full  value  of  the 
article  lost,  (x) 

Notices  on  railway  tickets  limiting  the  liability  of  railway  carriers. — 
Many  railway  companies  are  in  the  habit  of  delivering  to  parties  booking 
horses  and  carriages  for  conveyance  by  their  trains,  a  ticket  for  the  carriage 
of  such  horses,  containing  a  notice  to  the  effect  that  the  ticket  is  issued 
subject  to  the  owners  undertaking  all  risks  of  conveyance  whatsoever,  and 
declaring  that  the  company  will  not  be  responsible  for  any  injury  or 
damage,  however  caused,  occurring  to  horses  or  carriages  travelling  upon 
the  line.  The  effect  of  such  a  notice,  when  its  delivery  to  the  person 
bringing  the  horses  to  the  station  can  be  proved,  (y)  is,  to  release  the  com- 
pany altogether  from  its  customary  liability  as  an  insurer  of  the  safety  of 
the  horses  and  carriages  from  the  hazards  and  contingencies  of  railway 
travelling,  but  it  does  not  exempt  it  from  losses  and  accidents  arising  from 
its  own  negligence  and  want  of  care,  nor  from  the  negligence  and  want  of 
care  of  its  own  servants  and  persons  in  its  employ,  (z)  A  distinction  has 
been  sought  to  be  made  in  many  of  the  cases  between  what  has  been 
termed  a  misfeazance  and  a  neglect  of  those  implied  duties  and  obliga- 
tions which  result  from  a  contract  for  the  letting  and  hiring  of  the  labour 
and  care  of  carrying  goods. — But  observes  Mr.  Justice  Best,  "  I  cannot 
see,  with  reference  to  the  question  of  the  responsibility  of  the  carrier,  thai 
there  is  any  sound  distinction  between  negligence  and  misfeazance.  I  am 
of  opinion  that  by  the  common  law  a  carrier  is  answerable,"  although  he 
may  have  given  the  usual  notice  "  for  the  negligence  as  well  as  the  mis- 
feazance of  his  servants I  am  of  opinion  that  by  these  notices  the 

carrier  is  only  protected  from  that  responsibility  which  belongs  to  him  as 
an  insurer,  that  is  a  principle  which  all  mankind  can  understand ;  and  I 
think  that  we  ought,  in  such  cases  as  these,  to  lay  down  rules  which  may 
be  easily  comprehended  by  the  great  body  of  the  public."  (a). 

To  enable  the  carrier  to  avail  himself  of  the  protection  of  these  notices, 
it  must  be  shown  that  they  have  come  either  actually  or  constructively  to 

(u)  Mile*  ▼.  Cattle,  4  M.  &  P.  630 ;  6  Bing.  (*)  Ante,  pp.  572,  578 ;  Parke,  B.,  12  M.  & 

743,  s  c.  W.  771. 

(x)  Steal  v.  Fogg,  5  B.  &  Aid.  342.     Waller  (a)  5  B.  &  Aid.  63,  64.     And  see  Wyid  ▼. 

v.  Jackson,  10  M.  &  W.  161  ;2ftU  P.  342.  Pictyord,  8  M.  &.  \\ .  460,  461.     H  in  ton  t.  Dib- 

(y)  Palmer  v.  Grand  June.  Rail.  Co.,  4  M.  &  bin,  2  Q.  B.  658. 
W.  749,  766. 
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the  knowledge  of  the  consignor  or  owner.  (£)  If  they  are  posted  up  in  the 
carrier's  receiving  office,  they  must  be  written  or  printed  in  large  and 
easily  legible  characters,  and  must  be  affixed  in  a  conspicuous  position, 
so  as  to  be  visible  to  all  who  book  goods  for  conveyance,  (c)  If  the  carrier 
relies  on  the  distribution  of  printed  handbills,  he  must  show  that  one  of 
them  was  actually  delivered  to  the  owner  or  to  the  person  bringing  the 
goods  to  the  office  for  conveyance,  (rf)  If  advertisements  in  the  public 
papers,  on  the  other  hand,  are  relied  upon  as  conveying  notice  to  the 
owner,  it  must  be  shown  that  the  latter  was  in  the  habit  of  taking  in  the 
newspaper  in  which  these  notices  were  inserted,  (e) 

Waiver  of  the  notice. — The  notice  of  the  carrier  limiting  or  qualifying 
his  liability  may  of  course  at  any  time  be  set  aside  and  rendered  nugatory 
by  an  express  contract  between  the  carrier  or  his  servants  and  the  con- 
signor. Thus,  where  the  Grand  Junction  Railway  Company,  who  are 
carriers  on  their  line  of  railway,  published  a  printed  notice,  which  was 
fixed  up  over  the  door  of  their  station,  to  the  effect  that  all  goods  received 
after  four  o'clock  p.  m.  would  not  be  forwarded  until  the  next  working  day, 
but  the  company  was  in  the  habit,  notwithstanding  this  notice,  of  forward- 
ing goods  for  the  plaintiff  delivered  at  the  station  after  four  o'clock,  and 
the  company's  weigher,  on  a  particular  evening,  told  a  servant  of  the 
plaintiff  who  brought  perishable  goods  to  the  station  after  the  hour  limited 
by  the  notice  that  there  was  then  "  plenty  of  time,"  and  the  goods  were  left 
upon  the  faith  of  this  assurance ;  it  was  held  that  there  was  evidence  to 
go  to  a  jury  of  a  special  contract  on  the  part  of  the  railway  company  to 
forward  the  goods  the  same  evening,  (f)  Such  are  the  responsibilities 
and  liabilities  cast  by  the  common  law  upon  common  carriers  of  goods  for 
hire.  "  And  all  these  diversities  be  granted  by  secondary  conclusions 
derived  from  the  law  of  reason  without  any  statute  made  in  that  behalf; 
and,  peradventure,  laws  and  the  conclusions  therein  be  the  more  plain  and 
the  more  open,  for  if  any  statute  were  made  therein,  I  think  verily  more 
doubts  and  questions  would  arise  upon  the  statute  than  doth  now  when 
they  be  only  argued  and  judged  after  the  common  law."  {g)  The  correct- 
ness of  this  opinion  of  the  learned  writer  of  "  Doctor  and  Student"  has 
now  been  verified  by  experience. 

Carrier's  Act. — By  the  11  Geo.  IV.  and  1  Wm.  IV.  c.  68,  commonly 
called  the  Carrier's  Act,  reciting  that,  by  reason  of  the  frequent  practice  of 
bankers  and  others  of  sending  by  the  public  mails,  stage  coaches,  wag- 

(o)  Notice  to  the  consignor  or  his  servant  is  (d)  Palmer  v.  Grand  June.  Rail.  Co.,  4  M.  fit 

notice  to  the  consignee.  Mavingv.  Todd,  1  Stark.  W.  749  ;  7  Dowl.  232,  s.  c. 

72.  (e)  Rowley  v.  Home,  3  Bing.  2;  10  Moore, 

(e)  Butler  v.  Heane,  2  Campb.  415.     Clayton  247,  s.  c. 

t.  Hunt,  8  Campb.  27.     Walker  v.  Jackson,  10  (/)  Pickford  v.  Grand  June.  Rail.  Co.,  12  M. 

M.  &  W.  173.    Clark  v.  Gray,  4  Esp.  177.  Kerr  &  W.  766. 

r.   Willan,  2  Stark.  53.     Davis  v.    Willan,  ib.  (g)  Doct.  &  Stud.  Dial.  2,  ch.  38. 
280. 

P  P 
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or  package  shall  have  been  delivered  at  any  such  office,  and  the  value 
and  contents  declared,  and  the  increased  rate  of  charge  paid,  and  such 
parcels  or  packages  shall  have  been  lost  or  damaged,  the  party  entitled 
to  recover  damages  hi  respect  of  such  loss  or  damage  shall  also  be  entitled 
to  recover  back  such  increased  charges  in  addition  to  the  value  of  such 
parcel  or  package. 

And  (s.  8)  that  nothing  in  the  act  shall  be  deemed  to  protect  any  mail 
contractor,  stage  coach  proprietor,  or  other  common  carrier  for  hire  from 
liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  arising  from 
the  felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or  other 
servant  in  his  or  their  employ,  (t)   nor  to  protect  any  such  coachman, 
guard,  book-keeper,  or  other  servant  from  liability  for  any  loss  or  injury 
occasioned  by  his  or  their  own  personal  neglect  or  misconduct     Also, 
(s.  9,)  that  such  mail  contractors,  stage  coach  proprietors,  or  other  com- 
mon carriers  for  hire  shall  not  be  concluded  as  to  the  value  of  any  parcel 
or  package  by  the  value  declared,  but  that  he  or  they  shall  in  all  cases  be 
entitled  to  require  from  the  party  suing  in  respect  of  any  loss  or  injury, 
proof  of  the  actual  value  of  the  contents  by  the  ordinary  legal  evidence, 
and  that  the  mail  contractors,  stage  coach  proprietors,  or  other  common  car- 
riers as  aforesaid  shall  be  liable  to  such  damages  only  as  shall  be  so 
proved,  not  exceeding  the  declared  value,  together  with  the  increased 
charge  as  before  mentioned.     This  act,  it  will  be  observed,  applies  solely 
to  carriers  by  land,  and  the  effect  of  it  is  to  prevent  the  owner  or  con- 
signor from  recovering  from  the  carrier  the  value  of  any  of  the  enumerated 
articles  when  the  value  of  the  contents  of  the  parcel  or  package  in  which 
they  are  inclosed  exceeds  10/.,  and  the  value  has  not  been  declared,  and  the 
increased  rate  of  charge  paid  by  the  consignor  pursuant  to  the  statute. (it) 

Uninsured  parcels  consisting  of  enumerated  and  unenumerated  arti- 
cles.— If  the  contents  of  the  parcel  or  package  are  of  a  miscellaneous  cha- 
racter, consisting  partly  of  enumerated  articles  and  partly  of  things  not 
mentioned  or  comprised  in  the  act,  the  carrier  is  released  from  all  liability 
in  respect  of  the  former,  but  as  regards  the  latter  the  common  law  liability 
of  the  carrier  remains  the  same  as  before  the  passing  of  the  statute.  Thus, 
if  a  trunk  containing  linen  and  wearing  apparel,  jewellery  and  trinkets,  be 
delivered  to  a  carrier  to  be  carried  for  the  ordinary  hire,  or  to  accompany 
the  person  of  a  passenger,  and  such  trunk  is  lost  by  the  way,  the  carrier 
is  not  liable  for  the  value  of  the  jewellery  and  trinkets,  provided  he  has 
posted  up  the  required  notices,  but  he  remains  responsible  for  the  value 
of  the  trunk  and  linen  and  wearing  apparel,  as  at  common  law  before  the 
passing  of  the  act.     If,  however,  the  contents  of  the  parcel  or  package 

(t)  All  persons  entrusted  by  the  carrier  with  the  Jur.  501 ;  17  Law  J.,  Exch.  271. 
performance  of  the  work  of  carrying  are  servants         (jfc)  The  want  of  notice  of  value  mutt  be  tpt- 

of  the  latter  within  the  meaning  of  the  statute,  cially  pleaded.     Syms  ▼.  Chaplin*  5  DowL  P.  C 

Jlfachihv.  Loud,  and  South  West.  Rail.  Co.,  12  429. 
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consist  entirely  of  the  enumerated  articles,  the  carrier  is  by  the  express 
terms  of  the  act  freed  from  all  responsibility  and  liability  in  respect  of  the 
loss  thereof,  if  the  consignee  has  not  declared  the  nature  and  value  of  the 
article,  and  paid  the  increased  charge  specified  in  the  notice,  although  the 
loss  may  have  been  occasioned  by  the  grossest  negligence.  (/)  If  an  un- 
insured parcel  or  package  consists  entirely  of  enumerated  articles,  the 
plaintiff  would  not,  it  seems,  be  entitled  to  recover  even  the  value  of  the 
box  or  case  in  which  they  are  contained,  (m) 

The  eighth  section  of  the  statute  provides,  it  will  be  observed,  that  the 
act  shall  not  protect  the  carrier  from  his  common  law  liability  in  respect 
of  the  felonious  acts  of  his  servants,  and  that  it  shall  not  protect  the 
coachman,  guard,  bookkeeper,  or  other  servant  from  liability  for  losses  or 
injuries  occasioned  by  their  own  personal  neglect  and  misconduct.  As 
regards  the  latter  part  of  the  section  it  may  be  remarked,  that  the  coach- 
man, guard,  or  other  servant  of  the  carrier  is  not  by  the  common  law  lia- 
ble in  any  way  ex  contractu  to  the  owner  of  the  goods  for  loss  or  damage 
arising  from  his  own  personal  negligence.  The  contract  for  the  carriage 
of  them  is  made  with  the  carrier  or  coach  proprietor  who  carries  on  the 
business,  and  not  with  a  mere  servant  or  agent  of  the  carrier  who  has  no 
interest  in  the  concern,  and  does  not  share  in  the  profits  of  the  trade. 
Thus  where  an  action  was  brought  against  a  coach  porter  for  the  value  of 
a  parcel  lost  by  him,  and  also  against  the  driver  of  a  stage  coach  for  the 
loss  of  a  trunk,  it  was  held  that  as  the  defendant  in  each  case  had  received 
the  article  as  the  servant  and  agent  of  the  coach  proprietor  and  not  on  his 
own  account,  he  could  not  be  sued  by  the  owner  of  the  goods  for  the  loss,, 
but  that  the  remedy  of  the  latter  was  upon  the  contract  with  the  master.(n) 
As  the  law  at  present  stands,  therefore,  the  carrier  may  accept  a  bale  of 
silk,  a  cart  load  of  furs,  or  a  case  of  maps,  or  any  other  article  enumerated 
in  the  act,  may  receive  the  hire  and  enter  into  a  contract  for  its  convey- 
ance according  to  an  address  given,  and  be  guilty  of  the  grossest  breach 
of  faith,  and  never  deliver  the  goods  to  the  consignee,  and  yet  the  owner 
has  no  remedy  against  him  for  his  breach  of  contract  if  he  has  omitted  to 
insure  the  goods  and  pay  the  premium  for  insurance  according  to  the  in- 
creased rate  of  charge  posted  in  the  carrier's  office,  unless  the  non-delivery 
has  been  occasioned  by  the  felonious  act  of  the  carrier's  own  servants,  (o) 
It  is  difficult  to  see  why  parties  should  be  compelled  to  insure  and  pay 
the  premium  for  insurance,  when  there  is  no  extraordinary  risk  to  be  run. 
Such  an  arrangement  may  be  exceedingly  advantageous  to  the  carrier,  but 
it  is  oftentimes  expensive  and  inconvenient  to  the  public.     The  owner  of 

(0  Hinton  y.  Dibbin,  2  Q.  B.  646 ;  2  G.  &  t.  Cranston,  2  Stark.  82.    Buller,  J.,  5T.R.  397; 

Dav.  36.  Lord  Kenyon,  3  T.  R.  533. 

(m)  Wyld  t.  PicJtfbrd,  8  M.  &  W.  453,  462.  (o)  Machin  v.  Lend,  and  South.  Wert.  Hail.  Co., 

(n)  Cavanagh  v.  Such,  1  Pr.  331.     William*  12  Jur.  501 ;  17  Law  J.,  Exch.  271. 
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the  goods  may  be  quite  ready  to  stand  to  all  the  ordinary  risks  and 
hazards  of  the  road,  and  may  desire  only  to  receive  at  the  hands  of  the 
carrier  that  amount  of  care  and  caution  which  is  necessary  for  the  faithful 
and  due  conveyance  of  the  property,  and  the  band  Jide  execution  of  the 
contract  for  the  carriage  of  them.  For  the  exercise  of  this  labour  of  care, 
which  is  inseparable  from  the  labour  of  conveyance,  the  carrier  receives 
his  hire,  and  whilst  it  may  be  right  to  proteet  him  from  his  risk  as  an  in- 
surer, unless  the  goods  he  conveys  are  insured  and  paid  for,  he  ought  not 
in  justice  to  the  public  to  be  released  from  those  ordinary  duties  and  obli- 
gations naturally  resulting  from  his  contract,  and  which  are  essential  to 
the  maintenance  of  good  faith.  If,  indeed,  the  nature  and  quality  of  the 
parcel  have  been  concealed,  and  such  concealment  has  in  any  way  increased 
the  risk,  or  contributed  to  the  injury  or  the  loss,  then  the  carrier  ought  to 
be  released,  as  he  is  released,  as  we  have  before  seen,  (ante,  p.  572,)  at 
common  law  and  by  numerous  decisions  of  the  courts,  from  all  responsi- 
bility and  liability  in  respect  of  such  injury  or  loss. 

Construction  of  the  Carrier's  Act.— The  statute  extends  to  all  the 
articles  enumerated  in  the  first  section,  although  not  within  the  words  of 
the  preamble,  "  an  article  of  great  value  in  a  small  compass,"  and  to  en- 
title a  party  to  recover  for  loss  of  or  injury  to  any  article  of  the  descrip- 
tion mentioned,  express  notice  must  be  given  to  the  carrier  of  the  nature 
and  value  of  the  article,  and  the  increased  rate  of  remuneration  paid,  or 
an  engagement  to  pay  the  same  accepted  by  the  person  receiving  such 
article  for  conveyance.  It  is  not  sufficient  for  the  owner  to  describe  in 
writing  on  the  outside  of  a  parcel  or  box  the  nature  of  the  contents.  The 
carrier  must  have  distinct  information  thereof,  and  an  opportunity  of  de- 
manding the  increased  rate  of  carriage.  Thus,  where  a  looking-glass, 
exceeding  the  value  of  10/.,  was  delivered  packed  up  in  a  case  at  a  car- 
rier's receiving  office,  and  on  the  outside  of  the  case  was  written,  u  Plate 
glass,  keep  this  edge  upwards,"  but  no  declaration  was  made  of  the  nature 
and  value  of  the  article,  and  no  increased  rate  of  carriage  paid ;  and  the 
glass  was  broken  during  the  journey,  it  was  held  that  the  carrier  was  not 
responsible  for  the  damage  that  had  been  sustained,  (p) 

Furs. — Trinkets. — Silks.— Hat  bodies  made  of  felt,  which  is  a  substance 
composed  partly  of  the  soft  fur  or  down  of  the  rabbit  detached,  from  the 
skin,  and  partly  the  wool  of  sheep,  have  been  held  not  to  he  furs  within  the 
description  of  the  Carrier's  Act,  (q)  and  wearing  apparel  and  dresses  made 
up  for  use  seem  not  to  come  within  the  operation  of  the  act  Thus  it  has 
been  held  that  silk  dresses  made  up  for  wear  do  not  come  within  the  mean- 
ing of  the  term  "  silks,"  and  it  would,  therefore,  probably  be  holden  that 
boas  and  tippets  and  comforters  in  a  lady's  trunk  would  not  be  "  furs" 

(p)  Owen  v.  Bxmittt,  2  C.  &  M.  353 ;   i  Tyr.  (j)  Mayhew  v.  iVe!*)*,  6  C.  &  P. 58. 

]  33,  6.  c  Boys  v.  Pink,  8  C.  &  P.  361, 
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within  the  meaning  of  the  act.  Lord  Abinger  is  reported  to  have  held 
that  eye-glasses  set  in  gold  with  gold  chains  attached  to  them  to  be  hung 
round  the  neck  of  the  wearer,  are  not  "  trinkets,"  (r)  and  are  not  included 
amongst  the  enumerated  articles.  The  gold,  however,  is  gold  in  a  manu- 
factured state*  but  as  the  article  may  be  thought  to  be  often  a  necessary 
article  of  wearing  apparel,  it  may  possibly  be  considered  not  to  come  within 
the  scope  and  meaning  of  the  statute  on  that  ground. 

Robbery  by  the  carrier's  servants. — Every  sub-contractor  and  agent  of 
the  carrier,  and  the  servants  of  every  such  sub-contractor  and  agent  to 
whom  the  work  of  carrying  has  been  entrusted  by  the  carrier,  are  servants 
of  the  latter  within  the  intent  and  meaning  of  the  eighth  section  of  the 
Carrier's  Act,  so  as  to  render  the  carrier  responsible  for  robbery  and 
theft  of  the  goods  by  them.(#) 

Payment  of  the  fare  or  hire. — Carrier's  lien. — Wc  have  already  seen 
that  when  credit  has  not  by  the  express  contract  of  the  parties  been  given 
for  the  payment  of  the  price  of  the  carriage  of  goods,  the  delivery  of  the 
goods  to  the  consignee,  and  the  payment  of  the  price  of  the  carriage  of 
them,  are  concurrent  acts  to  be  performed  at  the  same  time,  so  that  the 
carrier  is  entitled  to  retain  possession  of  the  things  he  has  carried,  until 
he  receives  or  is  tendered  his  hire  for  their  conveyance,  (t)  If  the  con- 
signee refuses  to  accept  them,  the  carrier  then  holds  them  at  the  disposal 
and  for  the  benefit  of  the  consignor,  and  is  entitled  to  look  to  the  latter 
for  the  payment  of  his  hire  (post,  p.  587).  But  the  carrier  has  no  right  of 
lien  by  the  common  law  for  anything  beyond  the  price  of  the  carriage  of 
the  goods  conveyed.  He  cannot  detain  them  until  he  has  received  pay- 
ment of  a  general  balance  due  to  him  from  the  owners  of  such  goods."  (u) 
Common  carriers  have  oftentimes  attempted  to  obtain  alien  of  this  descrip- 
tion, and  to  secure  the  payment  of  debts  due  to  them  for  the  previous  con- 
veyance of  goods,  by  giving  notices  to  the  effect  that  all  goods  delivered 
to  them  for  conveyance  will  be  holden  as  a  security  for  the  payment  of 
such  debts,  as  well  as  for  the  payment  of  the  price  of  their  own  carriage.  ( x) 
But  the  common  carrier  has  no  right  to  make  any  such  bargain  or  stipu- 
lation. He  is  bound,  as  we  have  already  seen,  so  long  as  he  has  room  in 
his  cart  or  carriage,  to  convey  the  goods  of  all  persons  on  being  tendered 
his  hire  for  the  carriage  of  the  particular  goods  sought  to  be  conveyed,  (y) 
and  if  he  does  obtain  a  promise  from  the  consignor  to  the  effect  that  he 
shall,  if  he  carries  the  goods,  have  a  right  to  retain  them  in  his  hands  as  a 
security  for  the  payment  of  an  antecedent  debt,  such  promise  is  a  mere 
nudum  pactum  of  no  force  or  effect  in  the  eye  of  the  law.    If  a  person 

(r)  Davey  ▼.  Mason,  Car.  &  M.  50.  East,  224.    Butler  t.  Woolcott,  2  N.  R.  (5  B.  & 

(j)  Mackin  r.Lond.  and  South  West.  Rail.  Co.  P.)  64.    Storr  v.  Crowley,  M'Clel.  &  Y.  187. 

12  Jut.  501 ;  17  Law  J.,  Bxch.  271.  (*)  Wright  v.  SneU,  5  B.  &  Aid.  358. 

(0  York*  v.  Orenaugh,  Baym.  867.  (y)  Jones  v.  TarUton,  9  M.  fit  W.  677 ;  1  Dowl. 

(«)  Rushforih  v.  Uadfidd,  6  East,  510;    7  N.  S.  625. 
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goes  to  a  coach  office,  and  orders  a  place  to  be  booked  for  him  by  a  parti- 
cular coach,  and  that  be  done,  and  he  then  leaves  his  portmanteau  at  the 
coach  office,  the  coach  proprietor  will  have  a  lien  upon  the  portmanteau 
for  his  reasonable  and  customary  remuneration  and  charge  in  such  cases, 
but  not  for  the  full  amount  of  the  coach  fare.  If  the  party  merely  leaves 
his  portmanteau,  and  no  place  is  booked,  the  coach  proprietor  has  no  lien 
upon  the  portmanteau  at  aH.(^)  When  goods  delivered  to  be  carried,  are 
received  from  the  waggon  of  the  common  carrier  by  the  consignee,  and 
are  merely  carried  into  the  warehouse  to  be  weighed,  the  carrier  has  no 
right  to  charge  for  warehouse-room,  and  if  the  goods  are  taken  up  on  the 
road,  and  have  never  been  booked,  he  has  no  right  to  charge  for  the  book- 
ing of  them ;  and  if  after  tender  of  the  price  of  the  carriage  he  detains 
them  for  these  small  charges,  the  detention  is  unlawful,  and  an  action  may 
be  brought  against  him  in  respect  thereof,  (a)  A  common  carrier  of  pas- 
sengers and  luggage  has  a  right  of  lien  upon  the  luggage  for  the  payment 
of  the  price  of  the  carriage  of  the  passengers  as  well  as  of  his  effects ;  but 
he  has  of  course  no  right  to  detain  the  person  of  the  passenger  or  the 
clothes  he  is  actually  wearing,  (b)  And  if  the  carrier  once  parts  with  the 
possession  of  the  goods,  he  loses  his  lien  as  in  other  cases.  But  if  he 
loses  the  possession  by  fraud,  the  lien  revives  if  possession  is  recovered,  (c) 
Common  carriers'  charges. — Railway  charges. — The  hire  or  charge 
for  the  carriage  must  be  fair  and  reasonable,  and  must  not  exceed  the  or- 
dinary and  customary  rate  of  remuneration.  If  a  person  sends  to  a  car- 
rier's office  to  know  his  rate  of  charge,  the  carrier  is  bound  by  the  repre- 
sentation there  made  by  his  clerks,  and  if  goods  are  sent  upon  the  faith  of 
such  representation,  the  carrier  cannot  charge  more  than  the  sum  named, 
although  the  clerk  may  have  inadvertently  fallen  into  a  mistake,  (d)  By 
an  act  of  Parliament,  under  which  a  railway  company  was  incorporated,  it 
was  provided  that  the  charges  for  the  carriage  of  goods  should  be  reason- 
able and  equal  to  all  persons.  The  company  acted  as  a  common  carrier 
of  goods,  and  issued  certain  scales  of  charge  for  the  carriage,  including 
the  collection,  loading,  unloading,  and  delivery.  They  also  carried  goods 
for  other  carriers,  to  whom  they  made  certain  allowances  for  collection, 
&c.  In  their  dealings  with  a  particular  carrier  they  refused  to  make  these 
allowances,  and  it  was  held  that  the  charges  to  the  latter  were  not  equal 
or  reasonable,  and  that  he  might  recover  from  the  company  divers  extra 
charges  paid  by  him  over  and  above  what  had  been  charged  to  other  car- 
riers and  to  the  public,  such  payments  not  being  voluntary,  but  made  in 
order  to  induce  the  company  to  do  that  which  they  were  by  law  bound  to 
do  without  requiring  such  payments.     And  it  was  held,  also,  that  all  acts 


(z)  lliggins  v.  Brelherlon,  5  C.  &  P.  2. 

(a)  Lambert  v.  Robinson,  1  E*p.  119. 

(b)  HW/v.  Summers,  2  Campb.  631. 


{c)  Wallace  v.  Wowlgale.  R.  &  M.  194. 
(d)   Winkfield  v.  racl-ingto*,  2  C.  &  T.  600. 
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of  parliament  conferring  privileges  upon  companies  are  to  be  construed 
strictly  against  the  company,  and  liberally  as  regards  the  public,  (e)  If  a 
railway  company  makes  and  posts  at  the  offices  and  stations  a  bye-law  to 
the  effect  that  every  passenger  who  loses  his  ticket  shall  be  liable  to  pay 
the  full  fare  from  the  most  distant  station  on  the  line,  the  company  has  no 
power  to  enforce  the  bye-law  by  detaining  the  person  of  a  passenger  who 
has  lost  his  ticket  and  refuses  to  pay  the  specified  amount  (/) 

Of  the  parties  to  be  made  plaintiffs  in  actions  against  carriers  for 
the  loss  of y  or  injury  to,  goods. — The  action  against  a  carrier  for  the  loss 
of  goods  intrusted  to  him  for  conveyance  should,  in  the  absence  of  an  ex- 
press contract  for  the  carriage  of  them,  be  brought  by  the  owner  of  the 
goods,  for  with  him,  as  the  party  damnified,  is  the  implied  contract  for 
their  safe  conveyance  deemed  to  be  waAe.(g)  When  goods  are  delivered 
to  a  carrier  in  execution  of  a  contract  of  sale,  for  the  purpose  of  transmis- 
sion to  an  intended  purchaser,  and  no  express  contract,  founded  upon  a 
pecuniary  consideration,  moving  from  the  consignor,  has  been  entered 
into  between  the  carrier  and  the  consignor  for  the  carriage  of  them,  the 
law  raises  an  implied  promise  for  their  safe  conveyance  in  favour  of  the 
party  in  whom  the  right  of  property  in  the  goods  is  at  the  time  vested.  If 
the  right  of  property  and  the  risk  of  loss  have,  by  a  previous  contract  of 
purchase  and  sale,  {h)  or  a  contract  to  send  the  goods  in  satisfaction  and 
discharge  of  a  debt  due  from  the  consignor  to  the  consignee, (*)  passed  to 
the  consignee,  the  latter  is  of  course  the  only  party  entitled  to  sue  the 
carrier  for  an  injury  to  the  goods,  whether  such  carrier  be  a  carrier  by 
land,  or  a  carrier  by  water,  and  whether  he  be  named  by  the  purchaser  or 
chosen  by  the  vendor. (A:)  If,  on  the  other  hand,  from  fraud  or  non-com- 
pliance with  the  requisites  of  the  Statute  of  Frauds,  no  actual  sale  has 
taken  place,  so  as  to  transfer  the  right  of  property  and  the  risk  of  loss 
from  the  consignor  to  the  consignee,  the  consignor  is,  of  course,  the  proper 
party  to  maintain  the  action.  Thus,  where  the  consignor  had  delivered 
goods  to  a  carrier  in  obedience  to  a  fictitious  order,  which  professed  to 
come  from  a  well-known  tradesman  of  respectability,  but  had  in  reality 
been  sent  by  a  swindler,  it  was  held,  that  as  no  bond  fide  sale  had  taken 
place,  the  consignor  had  not  been  divested  of  his  property  in  the  goods, 
and  that  he  was  therefore  the  proper  party  to  sue  the  carrier  for  a  neglect 
of  duty  in  delivering  them  to  the  swindler,  who  applied  for  them  at  the 


(«)  Parker  y.  GL  Wett.  Bail.  Co.,  7  M.  &  Gr. 
258 ;  7  Sc  N.  R.  885,  s.  c.  As  to  what  are  not 
reasonable  and  equal  charges,  see  Pieiford  y. 
Grand  Junct.  R.  Co.,  10  M.  ft  W.  399;  3  RaiL 
Cas.  193. 

{/)  Chilton  v.  Land,  and  Croyd.  Rail.  Co.*  16 
M.  ft  W.  212 ;  16  Law  J.,  Bxch.  89,  s.  c. 

(*;)  Sargent  v.  Morn's,  3  B.  &  Aid.  277. 
lira ndt  v.  Bowlby,  2  B.  &  Ad.  938. 


(A)  Richardson  v.  Dunn,  2  Q.  B.  224 ;  lftG.  ft 
D.  417;  ante,  p.  257. 

(t)  Evans  t.  Nichol,  4  Sc  N.  R.  43. 

(*)  Vale  ▼.  Bayle,  1  Cowp.  294.  Coxe  r.  Har- 
den, 4  East,  217.  Dawes  v.  Peek,  3  Esp.  12 ;  8 
T.  R.  332,  s.  c  Dutton  t.  Sofomoneon,  3  B.  ft 
P.  584.  Brown  v.  Uodgson,  2  Campb.  35.  King 
v.  Meredith,  ib.  369.  Fragano  ▼.  Long,  4  B.  fie 
0.  219;  ante,  pp.  265,  284. 
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carrier's  office,  instead  of  delivering  them  at  the  residence  of  the  trades- 
man to  whom  they  were  addressed.  (/)  So,  if  a  tradesman  merely  sends 
goods  for  approval  to  a  particular  customer,  or  on  terms  of  "  sale  or  re- 
turn," or  sends  goods  of  the  value  of  10/.  and  upwards,  pursuant  to  an  oral 
order  or  an  oral  contract  of  sale,  to  a  person  who  has  not  given  u  earnest" 
or  made  a  part  payment,  or  accepted  any  part  of  the  goods,  and  the  con- 
tract is  void  by  reason  of  non-compliance  with  the  provisions  of  the 
Statute  of  Frauds,  then,  as  there  has  been  no  actual  sale,  so  as  to  transfer 
the  right  of  property  and  the  risk  of  loss  to  the  consignee,  the  consignor 
is  the  party  to  sue  the  carrier,  (m) 

But  when  a  special  contract  has  been  entered  into  between  the  carrier 
and  the  consignor,  whereby  the  carrier,  in  consideration  of  a  sum  of 
money  paid  or  agreed  to  be  paid  by  the  consignor,  as  the  price  of  the  car- 
riage of  goods,  agrees  with  him  to  convey  them  to  the  consignee,  it  is  no 
answer  to  an  action,  brought  by  the  consignor  against  the  carrier,  upon 
such  special  contract,  to  say  that  he  is  not  the  owner  of  the  goods.  In  such 
a  case  the  action  may  be  brought  either  by  the  consignor  with  whom  the 
express  engagement  was  made,  or  by  the  consignee  as  the  owner  of  the 
goods  in  whose  behalf  it  was  made.(n)  Thus,  where  the  plaintiff,  the 
consignor,  having  received  goods  from  Amsterdam,  to  be  transmitted  to 
the  consignee  in  Surinam,  shipped  them  on  board  the  defendant's  vessel 
upon  a  bill  of  lading  which  stated  that  the  goods  were  shipped  by  the 
plaintiff,  that  they  were  to  be  delivered  in  Surinam  to  the  consignee  or  his 
assigns,  and  that  the  freight  was  paid  by  the  plaintiff  in  London ;  it  was 
held  by  Lord  Ellenborough,  that  the  defendant,  after  having  signed  such 
a  bill  of  lading,  could  not  bring  the  ownership  of  the  goods  into  question. 
The  consideration  upon  which  the  contract  was  founded  moved  from  the 
plaintiff:  the  undertaking  was  made  to  him,  and  he  was  therefore  entitled 
to  maintain  the  action  to  recover  the  value  of  the  goods,  and  would  hold 
the  sum  recovered,  as  a  trustee  for  the  real  owner,  (o)  So,  where  a 
laundress  residing  at  Hammersmith  was  in  the  habit  of  employing  a 
carrier  to  convey  linen  from  Hammersmith  to  the  residence  of  the  con- 
signee at  London,  and  the  carrier  was  paid  by  the  laundress ;  it  was  held, 
that  the  latter  was  entitled  to  maintain  an  action  upon  the  special  contract 
against  the  carrier  for  the  loss  of  the  goods  by  the  way,  although  they 


(/)  Dvff  v.  Budd,  6  Moore,  469 ;  we  also 
Stephenson  v.  Hart,  1  M.  &  P.  357;  4  Bing. 
476,  s.  c. 

(m)  Swain  v.  Shepherd,  1  M.  &  Rob.  224.  Snee 
y.  Prescot,  1  Atk.  248.  Coates  v.  Chaplin,  8  Q. 
B.  489.    Stockdale  v.  Dunlop,  6M   &  W.  224. 

(»)  Davis  y.  James,  5  Burr.  2680.  Bell  v. 
Chaplain,  Hard.  821.  Moore  v.  Wilson,  1  T.  R. 
659.  Dunlop  v.  Lambert,  6  CI.  &  Fin.  620,  627. 
In  King  v.  Meredith,  2  Campb.  639,  Lawrence,  J., 
held  that  the  mere  circumstance  that  the  carriage 


was  to  be  paid  by  the  consignor,  was  not  of  itself 
sufficient  to  give  the  latter  a  right  of  action  against 
the  carrier.  If,  indeed,  the  consignor,  acting  in  t 
representative  character,  as  the  known  agent  of  the 
consignee,  should  agree  to  pay  the  price  of  die  car- 
riage, then  the  contract  would  be  deemed  to  be 
made  with  the  principal  and  owner  of  the  goods, 
and  not  with  the  mere  agent.  Sargent  v.  Morris, 
8  B.  &  Aid.  277. 

(o)  Joseph  v.  Knox,  3  Campb.  320. 
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belonged  to  the  consignee,  (p)  In  these  cases  the  bailee  of  goods  who 
has  a  special  property  in  them  may  enforce  the  express  contract  entered 
into  with  the  carrier  unless  his  principal  interferes  to  prevent  him.  "  The 
rule  is,  that  either  the  bailor  or  the  bailee  may  sue,  and  whichever  first 
obtains  damages  it  is  a  full  satisfaction."^) 

If,  after  the  carrier  has  fulfilled  his  part  of  the  contract  by  conveying 
the  goods  to  the  place  to  which  they  are  directed,  it  should  appear  that 
there  is  no  such  person  as  the  one  to  whom  the  goods  are  addressed,  then 
an  entirely  new  contract  arises  by  implication  of  law  between  the  carrier 
and  the  consignor ;  the  carrier  holds  the  goods  as  the  bailee  of  the  con- 
signor, and  is  bound  to  take  due  and  ordinary  care  of  them  and  to  deliver 
them  to  the  consignor,  on  being  paid  his  fair  and  reasonable  charges,  (r) 

(p)  Freeman  v.  Birch,  1  N.  &  M.  420.  the  consignment  and  stop  the  goods  in  transitu, 

(q)  Parke,  B.,  NicolU  y.  Bastard,  2  C.  M.  &  see  ante,  pp.  536,  537.  SUphauon  v.  Hart,  1  M. 

R.  660.  Sl  P.  875. 
(r)  As  to  the  consignor's  right  to  countermand 
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SECTION  I. 


OF   A    DEPOSIT   OR   SIMPLE    BAILMENT   WITHOUT   REWARD. 


A  deposit  or  simple  bailment,  styled  by  the  Roman  lawyers  depo- 
situm,  may  be  defined  to  be  a  delivery  or  bailment  of  goods  in  trust  to  be 
kept  for  the  bailor  and  redelivered  on  demand,  (a)  It  is  of  the  very  essence 
of  a  deposit  that  it  be  gratuitous,  for  if  anything  is  to  be  paid  for  the  care 
and  custody  of  the  article,  it  immediately  becomes  a  contract  for  the  letting 
and  hiring  of  labour  and  services  and  care  to  be  employed  upon  the 
chattel,  and  belongs  to  the  class  locatio  operis  et  custodijE.  (Ante,j>\>. 
504,  526 — 529.)  In  the  Roman  law  the  term  depositum  is  applied  to  the 
delivery  of  realty  to  be  kept  for  the  owner  as  well  as  to  a  delivery  of  per- 
sonalty.    Thus  when  a  man  during  his  absence  from  home  committed  his 

(«)  Dig.  lib.  16,  tit.  3,  1,  §  45,  §  46.     Ante,  pp.  524,  525,  as  to  bailments  in  general. 
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house,  and  all  that  was  in  it,  to  the  keeping  of  a  Mend,  this  was  called  a 
deposit  by  the  civilians.  In  the  absence  of  an  express  contract  between 
the  parties,  the  nature  of  the  bailment  must  be  determined  by  the  nature 
of  the  thing  bailed,  and  upon  what  is  required  to  be  done  for  its  preserva- 
tion and  safe  keeping.  When  passive  custody  in  some  secure  place  of 
deposit  alone  is  required,  as  in  the  case  of  most  bailments  of  inanimate 
chattels,  the  bailment  is  a  naked  deposit  or  simple  bailment,  whilst  if 
work  and  labour,  services  and  skill  are  necessarily  required  for  its  preser- 
vation, as  in  the  case  of  bailments  of  living  animals  or  perishable  chattels, 
then  the  bailment  becomes,  as  presently  mentioned,  a  mandate. 

Deposits  how  made. — In  order  to  create  and  constitute  a  deposit,  the 
subject  matter  of  the  bailment  must  be  either  actually  or  constructively  de- 
livered to  the  bailee,  or  it  must  be  in  his  possession  or  under  his  control 
at  the  time  he  undertakes  the  charge  of  it.  A  mere  promise  to  take 
charge  of  a  thing,  which  has  never  either  actually  or  constructively  come 
into  the  possession  of  the  promisor,  cannot  of  course  constitute  a  deposit. 
But  a  delivery  to  the  servant  of  the  promisor,  or  to  a  person  whom  he 
has  appointed  to  receive  the  chattel,  and  who  has  consented  to  hold  it  on 
his  behalf,  or  any  acts  on  the  part  of  the  promisor  manifesting  a  clear  in- 
tention to  take  charge  of  a  thing  which  is  not  capable  of  manual  delivery, 
but  which  has  been  placed  at  the  disposal  and  under  the  control  of  the 
promisor,  will  constitute  the  latter  a  depositary  in  contemplation  of  law.  (b) 
Thus,  in  the  Roman  law,  if  a  man  went  from  home  leaving  the  keys  of  his 
house  with  his  neighbour,  the  bailee  of  the  keys  was  considered  to  be  the 
depositary  of  the  house.  If  a  creditor  holding  a  pledge  receives  payment 
of  the  debt,  but  continues  to  hold  the  pledge,  he  becomes  a  depositary  of 
the  latter  for  his  quondam  debtor.  So  if  a  tradesman  sells  any  specific 
chattel,  but  neglects  to  deliver  it,  he  becomes  the  depositary  of  the  pur- 
chaser. But  a  man  cannot  be  made  a  depositary  without  his  knowledge 
and  consent;  he  cannot  have  the  possession  of  another  man's  property 
with  its  accompanying  duties  and  responsibilities  forced  upon  him  against 
his  will.  Thus,  if  a  tradesman  anxious  to  sell  his  wares  and  merchandize 
sends  them  to  my  house  without  any  previous  communication  with  me, 
and  without  having  obtained  my  previous  consent,  and  they  are  taken  in 
by  my  servant,  and  in  my  absence,  or  without  my  knowledge,  I  do  not  by 
reason  thereof  become  the  depositary  of  the  goods,  and  clothe  myself  with 
the  care  of  them.(c)  A  servant  left  in  charge  of  my  house  has  authority 
to  receive  for  me  whatever  I  have  directed  to  be  sent  home,  or  to  be  de- 
livered into  my  possession,  but  not  things  that  may  be  left  by  mistake,  or 
without  my  sarfction  or  authority.  If  a  man  brings  goods  to  a  house  with- 
out the  warrant  of  the  master,  under  circumstances  naturally  leading  to 

(6)  See  ante,  p.  283,  as  t)  actual  and  construe-  (e)  TMhbridge  ▼.  Phillips,  2  Stark.  544. 

tive  deliyery. 
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the  conclusion  that  they  have  been  ordered  to  be  left  by  the  latter,  this  is 
a  fraud  upon  the  servant  who  takes  them  in,  and  the  acceptance  of  them 
under  such  circumstances  does  not  impose  either  upon  the  servant  or  the 
master  the  duties  and  responsibilities  of  a  depositary.  In  the  Roman  law 
there  are  various  kinds  of  deposits  giving  rise  to  a  greater  or  less  degree 
of  liability  according  to  the  circumstances  under  which  the  deposit  was 
made,  or  the  events  which  might  subsequently  arise.  Thus,  if  the  deposit 
was  made  under  pressing  necessity,  such  as  a  fire,  a  shipwreck,  or  some 
overwhelming  calamity,  it  was  called  "  miserabile  depositum,"  and  if  the 
depositary  was  guilty  of  any  default  or  neglect  of  duty  he  was  bound  to 
make  compensation  to  the  depositor  to  the  extent  of  double  the  value  of 
the  article,  or  twice  the  damage  or  loss  actually  sustained.  But  if  the 
deposit  was  a  voluntary  deposit  made  for  the  mere  convenience  of  the 
depositor,  and  not  under  the  pressure  of  misfortune,  the  depositary  was 
only  liable  to  the  actual  extent  of  the  damage. 

Implied  engagements  and  liabilities  of  the  depositary. — A  deposi- 
tary is  in  general  bound  to  take  the  same  amount  of  care  of  things  in- 
trusted him  to  keep  that  he  has  ordinarily  taken  of  his  own  property.  He 
will  be  liable  to  make  compensation  to  the  owner  if  the  goods  are  damaged 
and  lost  by  reason  of  gross  negligence  in  the  keeping  of  them,  but  he  is 
not  responsible  for  common  neglect  or  ordinary  casualties.  Any  wilful 
abuse  of  the  thing  deposited,  or  such  an  amount  of  neglect  or  want  of 
care  as  appears  to  be  incompatible  with  ordinary  good  faith  between  man 
and  man  will  amount  to  gross  negligence,  (d)  Thus,  if  a  man  takes  charge 
of  money  and  leaves  it  upon  a  shelf  in  an  open  drawer,  in  a  place  of  pub- 
lic resort,  when  he  might  have  placed  it  under  lock  and  key,  this  is  a  want 
of  care  inconsistent  with  good  faith,  and  amounts  consequently  to  gross 
negligence,  (e)  The  amount  of  care  to  be  exercised  in  the  selection  of  a 
safe  place  of  deposit  for  a  particular  chattel  is  usually  regulated  by  the 
degree  of  danger  of  loss.  A  man  might  leave  a  ton  of  coals  or  a  load  of 
hay  unguarded  and  unwatched  on  a  public  wharf  without  any  imputation 
of  gross  negligence  or  of  any  neglect  at  all,  but  if  he  were  to  do  tie  same 
with  a  cargo  of  silks  or  wines,  he  would  be  pronounced  guilty  of  gross 
neglect.  The  nature  and  value  of  the  article  is  a  necessary  ingredient  in 
the  consideration  of  every  question  of  negligence.  A  man  would  not  be 
expected  to  take  the  same  care  of  a  box  of  ninepins  as  of  a  box  of  dia- 
monds ; — of  a  bag  of  marbles  as  of  a  bag  of  sovereigns ;  or  the  same  care 
of  a  common  sign  board  as  of  a  rare  painting ;  what  might  be  care  and 


(rf)  Holt,  C.  J.,  Coggsj.  Bernard,  2  Kaymgentiam  praestabit.     Dig.  lib.  16,  tit  3,  32. 
909.  Lane  ▼.  Cotton,  1  ib.  655.  Gibbon  t.  Payn-  (e)  Doorman  t.  Jenkint,  2  Ad.  &  K.  256;  4 

ton,  4  Burr.  2800.  Nisi  tamen  ad  suum  modura  N.  &  M.  173.  Domat.  L.  1,  tit.  7,  a.  3,  4 ;  Dig. 
curam  in  deposito  praestat  fraude  non  caret.  Nee  lib.  50,  tit.  16,  223.  Jones  y.  Lewis,  2  Yes.  ten. 
enim  salva  fide,  minorem  iis  quam  suia  rebus  dili*      240. 
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diligence  in  the  keeping  of  the  one  thing  would  be  gross  negligence  in 
the  custody  of  the  other. 

If  a  package  or  a  box,  sealed  or  locked,  be  deposited,  and  the  deposi- 
tary is  not  made  acquainted  with  the  contents,  he  is  bound  only  to  take 
that  care  of  the  article  which  its  general  appearance  seems  to  require ; 
and  in  case  it  should  be  lost  or  destroyed  through  gross  neglect,  he  will 
only  be  liable  to  the  extent  of  the  apparent  value  of  the  article  without 
reference  to  the  contents ;  but  if  he  is  made  acquainted  with  the  contents 
— if  he  is  told  that  the  box  contains  gold  or  jewels,  glass  or  china,  of  great 
value,  he  is  then  bound  to  exercise  a  degree  of  care  proportioned  to  the 
proper  keeping  of  such  articles,  and  if  he  then  exposes  the  box  in  unsafe 
places,  or  subjects  it  to  rough  or  improper  treatment,  and  the  contents  are 
damaged  or  destroyed,  he  must  make  compensation  to  the  owner  to  the 
full  extent  of  the  injury  sustained. (/)  The  degree  of  care  which  the  de- 
positary is  bound  to  take  in  the  selection  of  a  safe  place  of  deposit  is  (as 
previously  mentioned)  that  degree  of  care  which  he  has  been  in  the  habit 
of  extending  to  his  own  property.  In  reference  to  this  rule  it  has  been 
thought  that  if  the  depositary  loses  his  own  goods  at  the  same  time  that 
he  loses  the  deposit,  he  shall  not  be  answerable,  as  he  has  taken  as  much 
care  of  the  latter  as  of  his  own  property.  The  question  of  liability,  how- 
ever, is  not  to  be  determined  by  what  the  depositary  may  have  done  in 
the  particular  instance,  but  by  his  general  habits  and  character,  and  mode 
of  life,  and  the  degree  of  care  he  has  ordinarily  bestowed  upon  his  own 
property.  If  he  has  been  guilty  of  gross  neglect,  he  cannot  excuse  him- 
self from  liability  by  showing  that  he  lost  his  own  goods  at  the  same  time 
that  he  lost  his  neighbour's.  Thus,  where  a  coffee-house  keeper  took 
charge  of  a  sum  of  money,  and  put  it  with  a  larger  sum  of  money  of  his 
own  into  his  cash-box,  which  he  left  in  the  public  tap-room  of  his  coffee- 
house, from  whence  it  was  stolen,  it  was  held  that  the  circumstance  of  his 
having  lost  his  own  money,  together  with  the  deposit,  would  not  excul- 
pate him  from  the  charge  of  gross  negligence.^)  The  law,  however,  ex- 
pects the  depositor  to  exercise  a  reasonable  amount  of  vigilance  in  the 
protection  of  his  own  interests,  and  if  he  will  blindly  and  without  making 
any  previous  inquiry  go  and  deposit  goods  in  the  hands  of  a  person  of 
weak  intellect,  or  a  child,  or  a  minor,  without  experience,  or  a  notoriously 
idle  and  careless,  or  drunken  fellow,  he  cannot  expect  the  same  care  from 
them,  as  from  a  prudent  and  cautious  housekeeper ;  and  if  the  goods  are 
injured  or  lost  by  the  gross  negligence  of  such  depositaries,  he  must  bear 

(/)  Bonions  case,  Pasch.  8  Edw.  2 ;  Mayn.  non  singularum  rerun  deposit!  agendum.    Quod  si 

Year  Book,  275.     Fits.  Abr.  Detinue  59,  Erik,  res  osUnsm  sunt ;  et  sic  deposits  adjiciendi  sunt 

Inst  B.  3,  tit  1,  §  27,  p.  490 ;  1  Stark.  239 ;  et  species  Testis.     Dig.  lib.  16,  lex  1,  §  41. 
Domat.  dep.  1,  17.     Si  cieta  signata  deposita  sit,  (g)  Doorman  v.  Jenkins,  2  Ad.  &  B.  258;  4 

utrum  cista  tantum  petatur ;  an  et  species  compre-  N.  Sl  M.  170,  s.  c.    Nelson  v.  Mackintosh,  post, 

hendendae  sint  1  et  ait  Trebatius  cistam  repetendam,  p.  601. 
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the  consequence  of  his  own  rashness  and  folly,  and  put  up  with  the  loss. 
Having  himself  been  guilty  of  gross  negligence  in  the  first  instance  by 
intrusting  property  to  a  person  of  whom  he  knew  nothing,  and  into  whose 
previous  habits  and  character  he  did  not  trouble  himself  to  inquire,  he  has 
no  ground  either  in  foro  conscientiae  or  in  point  of  law  to  charge  the 
bailee  with  the  loss.  Having  invited  the  disaster  himself  he  must  bear 
the  brunt  of  it.  (A)  So  if  after  the  deposit  the  depositary  becomes  of  un- 
sound mind,  or  falls  into  drunken  or  disorderly  habits,  and  the  depositor 
is  near  at  hand,  and  has  full  knowledge  thereof,  but  makes  no  attempt  to 
protect  himself  by  withdrawing  the  deposit,  and  a  loss  afterwards  occurs, 
the  law  will  not  help  him  to  obtain  redress.  But  if  after  having  trusted 
his  property  to  the  care  of  a  person  of  character  and  reputation,  he  were 
to  depart  to  a  distance  and  deprive  himself  of  the  power  or  opportunity  of 
retaking  it,  the  depositary  would  continue  responsible  for  its  safety.  And 
if  the  deposit  had  been  made  under  the  pressure  of  an  overwhelming 
necessity,  or  upon  some  sudden  emergency,  the  law  would  probably  throw 
an  increased  amount  of  liability  and  responsibility  upon  the  shoulders  of 
the  bailee  by  reason  of  the  confidence  necessarily  reposed  in  him. 

If  a  depositary  commits  a  breach  of  trust  and  sells  the  deposit,  the  de- 
positor may  maintain  an  action  of  trover  against  the  purchaser  for  the  re- 
covery of  the  value  of  the  deposit  if  the  latter  neglects  to  yield  it  up  on 
demand,  (i)  If  goods  are  bailed  by  A.  to  B.  to  be  kept  by  the  latter,  and 
B.  bails  them  to  C,  who  uses  and  wastes  the  goods,  C.  is  liable  to  an 
action  at  the  suit  of  A.  for  the  recovery  of  compensation  for  the  damage 
sustained.  (&)  A  depositary  has  no  right  to  make  use  of  the  deposit  for 
his  own  benefit  and  advantage ;  if  he  does  so,  and  the  thing  is  lost  or 
injured,  or  deteriorated  in  value  through  such  user,  the  depositary  must 
make  good  the  loss.(/)  If,  however,  the  subject  matter  of  the  bailment  be 
a  living  animal,  such  as  a  hound,  or  a  horse,  which  requires  air  and  exer- 
cise, the  bailee  has  an  implied  authority  from  the  owner  to  use  it  to  a 
reasonable  extent,  and  is  under  an  implied  engagement  to  give  it  proper 
air  and  exercise,  (m)  If  a  sum  of  money  is  bailed  by  one  man  to  another 
under  circumstances  fairly  leading  to  the  presumption  that  the  bailee  had 
authority  from  the  bailor  to  use  it  or  not  as  he  may  think  fit,  the  bailee 
will  stand  in  the  position  of  a  mere  depositary,  or  he  will  be  clothed  with 
increased  duties  and  liabilties  of  a  borrower  according  as  he  may  or  may 


(A)  Quia  qui  negUgenti  amico  rem  custodiendam 
tradit  sibi  ipsi  et  propose  fatuitati  hoc  debet  impu- 
tare.  Brae.  Lib.  3,  99,  b. ;  Inst  lib.  3,  tit  16,  § 
3 ;  Dig.  lib.  16,  tit.  3,  32.  Holt,  C.  J.,  Coggs  y. 
Bernard,  2  Raym.  914,  915. 

(t)  Cooper  t.  WUlomat,  1  C.  B.  672.  White 
v.  Spettigue,  13  M.  &  W.  608. 

(k)  12  Bd.  4,  fol.  13,  pi.  9 ;  13  Ed.  4,  fol.  9, 
pi.   5.     Loetckman  v.   Machin,  2  Stark.    811. 


Itaaek  v.  Clark,  2  Bnlstr.  809.  Buxton  t.  Bang- 
kan,  6  C.  &  P.  674. 

(/)  In  the  Roman  law  the  unauthorised  use  of 
the  deposit  amounted  to  a  gross  breach  of  trust,  in- 
volving the  criminality  of  theft.  Instit,  lib.  4,  tit 
1,  §  6;  Cod.  lib.  4,  tit  34  ;  3  Dig.  lib.  16, tit 3, 
29.    Merry  ▼.  Green,  7  M.  &  W.  623. 

(nt)  Post,  s.  8  (Mandate). 
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not  have  thought  fit  to  avail  himself  of  the  privilege  of  user  impliedly  ac- 
corded to  him.  If  he  puts  the  money  into  a  coffer,  or  bag,  and  refrains 
from  using  it,  and  so  preserves  its  identity  with  the  intention  of  restoring 
it  in  individuo  to  the  bailor,  he  undertakes  the  duty  of  a  mere  deposi- 
tary, (n)  and  he  is  bound  only  to  take  the  same  care  of  the  deposit  that  he 
was  in  the  habit  of  bestowing  upon  his  own  money,  and  he  would  not  be 
responsible  for  loss  by  robbery,  fire,  or  any  other  casualty.  But  if  he 
were  to  mix  the  sum  deposited  with  his  own  monies  with  the  intention  of 
restoring  an  equivalent,  and  so  destroy  the  identity  and  individuality  of 
the  subject  matter  of  the  bailment,  this  would  be  a  user  of  the  money 
which  would  at  once  alter  the  nature  and  character  of  the  bailment,  con- 
verting it  into  a  loan  for  use  and  consumption  with  its  increased  duties  and 
responsibilities,  (o) 

Deposits  of  money  with  bankers. — In  ordinary  cases  of  deposits  of 
money  with  bankers,  the  transaction  amounts  to  a  mutuum  or  loan  for  use 
and  consumption,  it  being  understood  that  the  banker  is  to  have  the  use 
of  the  money  in  return  for  his  consent  to  take  charge  of  it(p)  A  deposi- 
tary to  whom  a  sum  of  money  has  been  bailed  to  be  kept,  would  naturally 
be  justified  in  selecting  a  respectable  bank  as  a  place  of  deposit.  If  he 
pays  in  the  money  in  the  name  of  the  depositor,  and  places  it  to  the 
account  of  the  latter,  the  amount  then  remains  in  the  bank  at  his,  the 
depositor's  risk,  and  if  the  banker  fails,  the  depositor  must  bear  the  loss, 
but  if  the  depositary  pays  in  the  money  to  his  own  account  and  his  own 
credit,  this  is  of  course  a  user  of  the  money  for  which  the  latter  shall  be 
responsible.  If  he  had  an  implied  authority  to  use  the  money  and  has  so 
exercised  it,  then  he  stands,  as  before  mentioned,  in  the  position  of  a 
borrower  for  use  and  consumption.  In  either  case  he  is  bound  to  make 
good  the  loss.(y) 

Restoration  of  the  deposit.  —  bankers.  —  stakeholders.  —  Every 
banker  with  whom  money  has  been  deposited  impliedly  promises,  as  we 
have  already  seen,  to  pay  the  amount  of  the  deposit,  or  any  part  thereof, 
to  the  depositor  or  his  order,  at  any  time  within  banking  hours  (ante,  pp. 
65,  476;  post,  s.  3).  If  the  customer  overdraws  his  account  the  banker 
has  a  general  lien  on  all  securities  deposited  in  his  hands  for  the 
balance  due  to  him.  This  lien  exists  by  the  usage  of  trade,  and  the 
courts  will  take  judicial  notice  of  its  existence  unless  there  be  an  express 
contract  or  circumstances  showing  an  implied  contract  inconsistent  there- 
with, (r)     If  the  deposit  has  been  made  by  two  persons  jointly,  it  cannot 

(*)  Si  pecunia  apud  te  ab  initio  hoc  lege  depo-  J.,  Exch.  210,  s.  c. 

sita  sit,  lit  si  voluisses  utereris  priusquam  utaris,  (q)  Robinson  t.  Ward,  R.  &  M.  276.     Wren 

depositi  tencberis.     Dig.  lib.  16,  tit.  3, 1,  §  34.  t.  KirUm,  11  Ves.  877.     Roche  v.  Hart,  ib.  61. 

(o)  Post,  s.  3  (Commodatum).     Dig.  lib.  12,  Money  v.  Banner,  4  Mad.  418,  419;  1  Jac.  & 

tit.  1,  4;  Ulpianus,  lib.  34,  ad  Sabinum;  Inst.  ^alk.  241,  s.  c. 

lib.  3,  tit.  15,  §  2  (r)  Braudao  v.  Barnett,  3  C.  B.  531. 

(p)  Pott  v.  Ckgg,  16  M.  &  W.  321  ;  16  Law 

Q  Q 
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be  revoked,  and  the  thing  deposited  be  demanded  back  by  one  of  them 
alone.  If  a  valid  and  binding  contract  is  made  between  A.  and  B.  for  the 
performance  of  some  act  or  duty  by  B.  by  an  appointed  day,  or  within 
a  reasonable  time  after  the  making  of  the  contract,  and  for  the  payment  of 
money  by  A.  to  B.  on  the  act  being  done,  and  the  sum  to  be  paid  is,  by 
the  mutual  agreement  of  the  parties,  deposited  by  A.  in  the  hands  of  C 
to  be  paid  over  to  B.  on  the  performance  of  his  contract,  and  in  default  to 
be  returned  to  A.,  the  deposit  cannot  be  revoked,  and  the  money  be  de- 
manded back  from  the  stakeholder  by  A.  without  the  consent  of  B.,(s) 
unless  the  transaction  is  illegal,  (t)  As  soon  as  the  stakeholder  has  re- 
ceived  the  deposit,  he  is  bound  to  hold  it  to  abide  the  event,  and  must  not 
pay  it  over  to  either  party  until  the  condition  upon  which  it  was  made 
payable  or  returnable  has  been  accomplished.  Thus,  where  an  auc- 
tioneer has  received  a  deposit  from  the  purchaser  of  an  estate  to  be  paid 
over  to  the  vendor,  if  a  good  title  to  the  property  is  made  out  by  the 
latter,  and  in  default  thereof  to  be  returned  to  the  intended  purchaser,  the 
latter  has  no  right  to  demand  back  the  deposit,  and  the  auctioneer  is  not 
justified  in  returning  it  without  the  consent  of  the  vendor.  But  if  the 
latter  is  not  able  to  establish  his  title,  or  the  contract  is  rescinded  or 
abandoned  by  the  mutual  consent  of  the  contracting  parties,  the  auc- 
tioneer then  holds  the  deposit  for  the  use,  and  at  the  disposal  of  the  party 
from  whom  he  received  it,  and  is  bound  to  return  it  on  the  request  of  the 
latter. (w)  So  long  as  the  contract  between  the  parties  interested  in  the 
deposit  remains  open,  and  the  event  is  undetermined,  the  right  to  the 
deposit  remains  in  suspension,  and  each  of  the  parties  have  an  equal  in- 
terest in  the  due  fulfilment  of  the  trust  by  the  stakeholder.  If  the  event, 
when  it  does  transpire,  is  not  of  a  decisive  character,  and  both  parties  set 
up  a  title  to  the  deposit,  the  depositary  must  compel  them  to  interplead, 
and  so  establish  the  right.  This  was  formerly  done  through  the  medium 
of  a  bill  in  equity,  called  a  bill  of  interpleader,  setting  forth  the  position 
of  the  depositary,  the  adverse  claims  to  the  deposit,  and  praying  that  the 
claimants  might  interplead,  so  that  the  court  might  judge  to  whom  the 
deposit  belonged,  and  the  depositary  be  indemnified.  But  the  stat  1  &  2 
Wm.  IV.,  c.  58,  now  enables  all  depositaries  or  stakeholders  who  are  sued 
in  the  superior  courts  or  the  courts  of  pleas  of  Lancaster  or  Durham  for 
the  recovery  of  deposits  held  by  them  (there  being  at  the  time  other 
claimants  thereto  besides  the  plaintiff  in  such  action)  to  apply  to  the 
court  (such  application  being  made  after  declaration  and  before  plea)  by 
affidavit  or  otherwise,  showing  that  such  defendant  does  not  claim  any 

(*)  Marryat  v.  Broderick,  2  M,  &  W.  872.  P.  462 ;  ante,  p.  151. 
Emery  v.  Richard*,  14  M.  &  W.  728;  15  Law  (u)  Burrough  v.  Skinner,  5  Burr.  2639.    Ed- 

J.,  Exch.  49,  f.  c.  wards  t.  Hodding,  5  Taunt.  820.    Gray  r.  G*t- 

(O  Ante,  pp.  150, 151.    Eltham  v.  Kingman,  bridge,  1   M.&R.614.     Jhtncan  r.  Cafe,  2  M. 

1  B.  &  Aid.  CSS.    Batty  v.  Marriott,  12  Jur.  C.  &  W.  246. 
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interest  in  the  subject  matter  of  the  suit,  but  that  the  right  thereto  is 
claimed  or  is  supposed  to  belong  to  some  third  party  who  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  such  defendant  does  not  collude 
with  such  third  party,  but  is  ready  to  bring  the  amount  into  court  or 
dispose  thereof  as  the  court  or  any  judge  thereof  may  direct ;  and  the 
statute  then  authorizes  the  court  or  any  judge  thereof,  after  such  applica- 
tion has  been  made,  to  make  a  rule  or  order  calling  upon  such  third  party 
to  appear  and  state  the  nature  and  particulars  of  his  claim  and  maintain 
or  relinquish  it ;  and  to  hear  the  allegations  of  such  third  party,  and  of 
the  plaintiff  in  the  action,  and  in  the  mean  time  to  stay  the  proceedings 
in  the  action,  and  finally  to  order  such  third  party  to  make  himself  de- 
fendant in  the  same  or  some  other  action,  and  generally  to  dispose  of  the 
merits  of  the  claims,  and  determine  the  same  in  a  summary  manner,  and 
make  such  rules  and  orders  therein  as  to  costs,  and  all  other  matters  as 
may  appear  to  be  just  and  reasonable,  (x) 

In  the  Roman  law,  when  disputes  arose  as  to  the  ownership  of  the 
subject  matter  of  the  deposit,  the  depositary  became  a  judicial  depositary 
or  sequestrator,  and  was  bound  to  wait  the  decision  of  the  controversy 
before  he  delivered  up  the  deposit  If  an  action  was  brought  against 
him  by  any  one  or  more  of  the  claimants,  he  might  bring  the  deposit  into 
court,  and  be  there  judicially  discharged  of  his  trust ;  the  judge  taking 
upon  himself  the  duty  of  settling  and  deciding  the  conflicting  claims,  (y) 
When  the  deposit  was  made  in  the  first  instance  by  several  persons 
jointly,  each  claiming  adverse  or  different  interests,  it  was  denominated 
a  sequestration,  and  the  depositary  was  bound  to  keep  the  chattel  in  his 
own  hands  until  it  was  adjudged  who  had  the  right,  and  then  to  deliver 
it  up  according  to  the  adjudication.  But  if  there  was  one  depositor,  or  ~ 
if  the  depositaries  however  numerous  set  up  no  adverse  claims,,  but  con- 
curred in  a  joint  demand,  then  the  deposit  was  a  simple  deposit,  and  the 
depositary  was  bound  to  return  the  chattel  as  soon  as  he  received  a  re- 
quisition to  that  effect,  (z)  "  While  a  thing  is  under  sequestration/' 
observes  Domat,  "  each  of  the  persons  who  have  deposited  it  is  con- 
sidered capable  of  being  declared  the  owner  of  it  And  this  gives  them 
all,  and  every  one  of  them  in  particular,  a  right  to  see  that  the  seques- 
trator carefully  performs  his  trust  The  possession  of  the  right  owner 
remains  in  suspense,  for  it  cannot  be  said  that  any  one  of  the  pretenders 
possesses  the  thing,  since,  on  the  contrary,  they  are  all  of  them  divested 
of  the  possession.  But  because  the  sequestrator  possesses  the  thing  only 
in  order  to  preserve  it  to  the  person  who  shall  be  declared  to  be  the  true 
owner,  this  possession,  after  the  controversy  is  ended,  will  be  considered, 

(x)  Chitt.  Arch.  Pr.  (Intefpleadbr).     Luard  (y)  Dig.  lib.  16,  tit  3,  lex  1,  §  86, 44,  lex  14. 

v.  Butckert  2C.B.  858.    Slaney  v.   Sidney,  15  (z)  Dig.  lib.  16,  tit.  3,  lex  17. 

Law  J.,  fixch.  72. 

Q  Q  2 
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with  respect  to  the  owner,  as  if  he  himself  had  always  possessed  it,  so  as 
to  establish  a  title  by  prescription.'1  (a)  When  there  are  no  adverse 
claimants,  the  depositary  is  bound  to  return  the  deposit  on  demand,  and 
if  he  neglects  to  do  so,  he  is  responsible  for  the  subsequent  loss  or  de- 
struction of  the  article,  and  for  all  injuries  that  may  afterwards  happen  to 
it,  by  whatever  means  occasioned,  (b)  He  must  restore  it,  moreover,  with 
all  its  increase  and  profits.  Thus,  he  who  has  taken  charge  of  a  flock  of 
sheep  must  restore  the  wool  shorn  from  their  backs  and  the  lambs  they 
have  produced,  together  with  jthe  sheep  themselves ;  and  if  the  profits, 
produce,  and  increase  are  of  a  perishable  nature,  such  as  milk,  eggs,  and 
butter,  and  have  been  necessarily  sold,  the  produce  of  the  sale  must,  as 
previously  mentioned,  be  paid  to  the  depositor,  (c)  The  depositary,  more- 
over, cannot  be  called  upon  to  deliver  up  the  accessary  without  the  prin- 
cipal. If  the  depositor  turns  out  to  be  a  thief  and  to  have  stolen  the 
things  deposited,  and  the  true  owner  appears,  the  depositary  must  restore 
them  to  the  latter,  (d) 

Liabilities  resulting  from  the  taking  possession  of  goods  by  finding, — 
A  man  may  clothe  himself  with  the  ordinary  obligations  and  liabilities  of 
a  depositary  by  finding  and  taking  possession  of  the  lost  property  of 
another  as  well  as  by  receiving  property  direct  from  the  hands  of  the 
owner.  In  Noy's  Maxims,  it  is  observed,  (ch.  43,)  "  If  one  man  finds 
goods  of  another,  and  they  be  hurt  or  lost  by  the  negligence  of  him  who 
found  them,  he  shall  be  liable  to  make  them  good  to  the  owner."  (e)  So 
in  Doctor  and  Student,  it  is  said,  "  If  one  man  finds  goods  of  another,  and 
they  be  after  hurt  or  lost  by  wilful  negligence,  he  shall  be  charged  to  the 
owner.  But  if  they  be  lost  by  other  casualty,  as  if  they  be  laid  in  a  house 
that  by  chance  is  burned,  or  if  he  deliver  them  to  another  to  keep  that 
runneth  away  with  them,  I  think  he  be  discharged."  (/)  "  When  a  man 
doth  find  goods,"  further  observes  Lord  Coke,  "  it  hath  been  said  and  so 
commonly  held,  that  if  he  doth  dispossess  himself  of  them,  by  this  he 
shall  be  discharged,  but  this  is  not  so ;  (g)  for  he  who  finds  goods  is  bound 
to  answer  for  them  to  him  who  hath  the  property,  and  if  he  deliver  them 
over  to  any  one,  unless  it  be  unto  the  right  owner,  he  shall  be  charged  for 
them,  for  at  the  first  it  is  in  his  election  whether  he  will  take  them  or  not 
into  his  custody,  but  when  he  hath  them  he  ought  to  keep  them  safely. 
....  An  action  on  the  case  lieth  against  him  for  his  ill  and  negligent 
keeping."  (h)  So  by  the  civil  law,  if  the  finder  of  a  lost  article  took  the 
thing  lost  into  his  possession,  he  was  obliged  to  take  care  of  it  and  pre- 

(a)  Domat,  (du  depot  et  du  s^questre,)  t.  4,  §         (cf)  Domat,  (du  depdt,)  a.  1,  §  5. 
2,  4 ;  Dig.  lib.  16,  tit.  3,  lex  17,  31.  (e)  Noy,  ch.  43. 

(6)  Dig.  lib.  16,  tit.  3, 12,  §  3  ;  also  1  §  22,  45,         ( /  )  Doct.  &  Stud.  Dial.  2,  ch.  38.    Story's 
4a     Whitehead  v.  Harrison,  6  Q.  B.  4<?8  Bail.  64,  65. 

(c)  Dig.  lib.  16,  tit  3,  lex  1,  §  23,  24,  38,  10.  (g)  12  Ed.  4,  f.  18. 

Rocke  v.  Hart,  11  Ves.  60.  %      (A)  Coke,  C.  J.,  Itaadt  y.  Clark,  2  Bulst  S12. 
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serve  it  for  the  owner.  He  was  deemed,  moreover,  to  be  guilty  of  a  theft 
if  he  made  no  attempt  to  discover  the  owner  and  restore  the  lost  property, 
or  if,  knowing  the  owner,  he  kept  the  property  without  any  intention  to 
restore  it.  (i) 

Implied  engagements  and  liabilities  of  the  depositor. — The  depositor 
is  by  the  Roman  law  bound  to  reimburse  the  bailee  all  extraordinary  ex- 
penses incurred  by  him  in  the  preservation  of  the  thing  committed  to  his 
keeping,  and  such  a  liability  may,  under  certain  circumstances,  exist  in 
our  own  law,  (ante,  pp.  505 — 507).  The  French  law,  moreover,  concedes 
to  the  depositary  a  right  to  detain  the  chattel  until  he  has  received  pay- 
ment of  such  expenses  ;  (k)  but  no  such  right  exists  in  the  common  law, 
and  no  depositary  is  ever  permitted  in  this  country  to  set  up  a  right  of 
lien  upon  the  chattel  for  the  mere  expenses  he  has  incurred  in  keeping  and 
preserving  it,  (post,  s.  2.) 


SECTION  II. 


OF   A    MANDATE    OR  GRATUITOUS   COMMISSION. 

If  the  bailee  or  depositary  expressly  or  impliedly  undertakes  for  some- 
thing more  than  the  mere  passive  custody  of  the  thing  bailed,  the  bailment 
advances  from  a  mere  naked  deposit  or  simple  bailment  to  a  mandate,  or, 
as  it  is  termed  by  the  civilians,  mandatum,  and  the  bailee  becomes  clothed 
with  the  duties  and  implied  engagements  of  a  mandatary,  in  addition  to 
those  of  a  mere  depositary  for  keeping.  If  money  is  bailed  to  a  man  upon 
the  faith  of  a  promise  made  by  him  to  take  and  deliver  it  to  a  banker,  or 
to  invest  it  in  the  public  funds,  or  lay  it  out  in  the  purchase  of  lands,  this 
is  an  express  mandate.  An  implied  mandate  arises  when  the  bailee  takes 
charge  of  living  animals  or  perishable  chattels  for  whose  preservation  and 
safe  keeping  a  certain  amount  of  work  and  labour,  attention  and  skill  is 
necessarily  requisite,  and  which  the  bailee,  by  accepting  the  trust  and 
duty,  impliedly  undertakes  to  furnish.  It  is  essential  to  the  existence  of 
a  mandate  that  it  be  gratuitous,  for  if  anything  is  to  be  paid  for  what  is 
expressly  or  impliedly  agreed  to  be  done,  the  contract  immediately  be- 
comes a  contract  for  the  hire  of  labour  and  skill  to  be  performed  and 
exercised  upon  the  thing  bailed,  (a) 

(t)  1  Dig.  lib.  47,  tit.  2,  lex  43,  §  4.  grataitum  sit  in  aliam  formam  negotii  cadere ;  nam 

(i)  Pothicr,  (Dbpot,)  No.  59  ;  (Odliqatiohs,)  raercede  contituta,  incipit  locatio  etconductio 

No.  625,  Cod.  civ.  art.  1048.  Instit.  lib.  3,  tit.  27,  §  13. 
(a)   In  sunraia  sciendum  est,  mandatum  nisi 
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The  term  mandatum  or  mandate  was  applied  in  the  Roman  law  to  all 
gratuitous  agencies  and  procurations,  whether  made  concerning  land  or 
realty  or  chattels,  and  whether  accompanied  or  unaccompanied  by  any 
transfer  or  delivery  of  property.  Whenever  one  man  asked  another  to  do 
something  for  him  gratuitously,  and  the  other  assented  to  the  request  and 
undertook  the  task,  the  transaction  was,  by  the  civilians,  termed  a  man- 
datum  or  mandate. (6)  In  the  common  law,  the  term  is  generally  restricted 
to  express  or  implied  promises  made  on  bailments  of  chattels  that  some- 
thing shall  be  done  with  them  gratuitously  for  the  benefit  of  the  bailor. 
The  bailor  who  makes  the  request  and  gives  the  directions  as  to  the  dis- 
posal of  the  chattel  is  called  the  mandator,  and  the  bailee  who  receives 
the  chattel  upon  the  terms  expressed  or  implied,  and  assents  to  the  direc- 
tions and  undertakes  the  trust  to  be  performed  is  called  the  mandatary. 
So  long  as  there  has  been  no  actual  bailment  by  the  delivery  and  accept- 
ance of  the  chattel,  there  is  no  binding  contract  of  mandate.  A  promise 
to  do  something  with  a  thing  that  has  never  been  put  into  the  actual  or 
constructive  possession  of  the  promisor  is  a  mere  nudum  pactum  which 
may  be  revoked ;  but  when  the  bailment  has  been  made  upon  the  faith  of 
the  promise,  and  the  promisor  has  obtained  possession  of  the  chattel  in 
execution  of  the  mandate,  the  contract  is  complete,  and  he  is  bound  faith- 
fully to  discharge  the  trust  he  has  undertaken,  (c) 

It  has  been  said,  in  reference  to  gratuitous  undertakings  to  perform 
work,  that  if  the  promisor  does  not  proceed  on  the  work,  no  action  will  lie 
against  him  for  the  non-feazance ;  but  "  if  he  proceeds  on  the  employment, 
he  makes  himself  liable  for  any  wtrfeazance  in  the  course  of  that  work."(</) 
But  when  a  man  promises  to  perform  work  upon,  or  to  do  something  with, 
the  chattel  of  another,  and  the  chattel  is  bailed  to  him  for  the  purpose  ex- 
pressed, his  acceptance  of  the  possession  of  the  chattel  in  execution  of 
his  engagement  is  an  "  entering  on  the  work  and  employment,"  and  if,  after 
having  accepted  such  possession,  and  taken  the  chattel  away  with  him,  he 
neglects  to  do  that  which  he  promised  to  perform,  this  neglect  is  a  mi*- 
feazance  for  which  he  shall  be  responsible.  The  common  law  leaves  him 
to  act,  or  not  to  act,  after  he  has  made  the  promise,  as  he  may  think  fit ; 
he  may,  therefore,  refuse  to  accept  the  chattel  when  it  is  tendered  to  him, 
and  no  action  can  be  brought  against  him  for  so  doing.  But  if  he  takes 
it  and  carries  it  away,  he  then  acts,  he  has  commenced  the  work,  and  is 
responsible  for  any  subsequent  misfeazance.  He  may  indeed  revoke  his 
promise  and  return  the  chattel,  if  he  does  it  without  delay,  and  before  his 
acceptance  of  the  trust  and  omission  to  fulfil  it  has  occasioned  loss  or 

(b)  Instit.  lib.  3,  tit.  27.  Robert*,  8  Ad.  &  E.  118. 

(c)  WhetUUy  v.  Low,  Cro.  Jac.  668.     While-         (d)  Ashurst,  J.,   EUee  v.    Outward,  5  T.  R. 
head  v.  Greelhamy  10  Moore,  193,  194.     Bain-      H9;  Holt,C.  J.,  2  Eaym.  919,  920. 

bridge  v.  Firnulon,  1    P.  &  D.  2.     Parry  v. 
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damage  to  the  mandator,  but  he  cannot,  if  the  revocation  will  place  the 
latter  in  a  worse  position  than  he  was  in  at  the  time  the  mandate  was  ac- 
cepted, and  the  promise  made,  lawfully  withdraw  such  promise,  and  refuse 
to  execute  the  trust.  "  Every  man  is  at  liberty,"  it  is  observed  in  the 
Institutes,  "  to  refuse  a  mandate,  but  when  once  accepted  and  undertaken, 
it  must  be  performed  or  renounced  as  soon  as  possible,  that  the  mandator 
may  transact  the  business  himself  or  through  another.  For  unless  it  is- 
renounced  so  that  the  mandator  has  the  same  opportunity  of  getting  the 
business  done  that  he  possessed  at  the  time  of  the  acceptance,  an  action 
will  lie  against  the  mandatary,  unless  indeed  some  just  cause  for  the  non~ 
renunciation,  or  the  delay  in  making  it,  shall  have  intervened.19  (<?) 

As  to  the  objection  that  there  is  no  consideration  to  ground  the  action 
upon,  the  difference  is,  as  it  has  been  observed,  between  being  obliged  to 
do  the  thing  when  there  is  no  bailment,  and  answering  for  things  which 
the  bailee  has  taken  into  his  custody  upon  such  an  undertaking.  An  action 
indeed  will  not  lie  for  not  doing  the  thing  in  the  one  case  for  want  of  a 
sufficient  consideration ;  but  yet  if  the  bailee  will  take  the  goods  into  his 
custody,  he  shall  be  answerable ;  for  the  taking  the  goods  into  his  custody 
is  his  own  act.    "  And  the  action  is  founded  upon  the  promise  upon  which 
I  have  been  contented  to  trust  you  with  the  goods  which  without  such  pro- 
mise I  would  not  have  done."(/ )    "  A  bare  being  trusted,"  observes  Holt, 
C.  J.,  "  with  another  man's  goods  must  be  taken  to  be  a  sufficient  conside- 
ration, if  the  bailee  once  enter  upon  the  trust  and  take  the  goods  into  his 
possession."     If  a  man,  for  example,  undertakes  to  do  something  with 
some  document  or  security  of  value,  and  the  thing  is  bailed  to  him  upon 
the  faith  of  this  undertaking,  and  he  takes  it  away,  leaving  the  mandator 
to  suppose  that  he  will  execute  the  commission  intrusted  to  him,  and  neg- 
lects so  to  do,  he  is  responsible  for  the  damage  that  may  be  sustained  by 
the  mandator  by  reason  of  his  neglect,  although  he  was  to  receive  no  pecu- 
niary consideration  for  his  trouble,  and  derive  no  benefit  from  the  trans- 
action, (g)     Thus,  where  a  sum  of  money  was  bailed  to  a  banker  upon  the 
faith  of  an  undertaking  made  by  him  to  cause  the  sum  to  be  paid  to  the 
bailor  or  his  order  at  a  distant  period,  it  was  held  that  the  bailment  of  the 
money  was  a  sufficient  consideration  for  the  undertaking,  and  that  the 
banker  was  responsible  for  the  non-fulfilment  of  his  engagement.  (A)     So 
i  where  certain  iron  boilers  were  delivered  to  a  man  upon  the  faith  of  an 
undertaking  made  by  him  to  weigh  them  gratuitously  and  return  them  to 
the  bailor  in  as  perfect  and  complete  condition  as  they  were  in  at  the  time 

(e)  Mandatum  non  suscipere  cuilibet  liberum  (/)  Powell,  J.,  Coggt  v.  Bernard,  2  Baym. 
est ;    susccptum  autem   consummandura  est,  aut  912.     Brown  t.  Dixon,  1  T.  K.  274. 
quam  primum  renuntiandum,  ut  per  semetipsum,  (g)   Wiikitison  v.  Coverdalt,  1  Esp.  75.     Wal- 
nut per  alium,  eandem  rem  mandator  exequatur,  lace  v.  Tellfatr,  cited  ib.  76*. 
Inatit.  lib.  3,  tit.  27,  §  11.     KUee  v.  Outward,  5  (A)  ShUlibaer  v.  Olyny  2  M.  &  W.  143.      See 
T.  B.  149.  also  Parry  v.  Roberts,  3  Ad.  &  K.  118. 
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of  the  making  of  the  bailment,  and  the  mandatary  took  the  boilers  to 
pieces  in  order  to  weigh  them,  but  refused  to  put  them  together  again ;  it 
was  held  that  he  was  responsible  for  his  breach  of  contract,  and  must 
make  good  the  damage  that  had  been  sustained  by  the  mandator,  (t)  As 
regards  the  mere  custody  of  the  thing  bailed  to  him,  the  mandatary  stands 
in  the  position  and  is  clothed  only  with  the  ordinary  liabilities  of  a  naked 
depositary,  (k)  The  nature  and  extent  of  his  liability  in  respect  of  the 
fulfilment  of  the  commission  which  he  has  either  expressly  or  impliedly 
undertaken  to  execute,  is  naturally  regulated  by  the  nature  of  the  subject 
matter  of  the  bailment,  the  nature  of  the  duty  and  employment  itself,  and 
the  presumed  skill  and  capacity  of  the  bailee,  as  well  as  by  the  express 
terms  of  the  mandate. 

Bailment  of  chattels  to  be  carried  from  place  to  place  gratuitously. — 
A  bailee  who  has  undertaken  gratuitously  to  convey  goods  from  one  place 
to  another,  and  has  entered  upon  the  trust,  is  bound  to  exercise  the  same 
care  and  diligence  in  the  execution  of  the  task  as  a  person  of  ordinary 
care  and  prudence  might  be  expected  to  exercise  in  the  conveyance  of  his 
own  property.  If  by  negligence  and  mismanagement  in  the  accomplish- 
ment of  his  undertaking  the  goods  are  lost,  injured,  or  spoiled,  he  will  be 
responsible  for  the  loss.  Thus,  where  a  man  undertook  to  remove  several 
hogsheads  of  brandy  from  one  cellar  to  another,  and  there  lay  them  down 
safely,  and  in  the  course  of  the  removal  one  of  the  casks  was  staved  and 
the  brandy  spilt  through  negligence  and  want  of  care,  it  was  held  that  he 
was  responsible  for  the  loss,  although  it  did  not  appear  that  he  was  to 
have  anything  for  his  pains.  "  It  is  objected,"  observes  Holt,  C.  J.,  in  his 
celebrated  judgment  in  this  case,  "  that  there  is  no  consideration  to  ground 
this  promise  upon,  and  therefore  the  undertaking  is  but  nudum  pactum. 
But  to  this  I  answer,  that  the  owners  trusting  him  with  the  goods  is  a  suffi- 
cient consideration  to  oblige  him  to  a  careful  management  Indeed,  if  the 
agreement  had  been  executory  to  carry  these  brandies  from  one  place  to 
the  other  on  such  a  day,  the  defendant  had  not  been  bound  to  carry  them. 
But  this  is  a  different  case,  for  assumpsit  does  not  only  signify  a  future 
agreement,  but  in  such  a  case  as  this  signifies  an  actual  entry  upon  the 
thing  and  taking  the  trust  upon  himself.  And  if  a  man  will  do  that,  and 
miscarries  in  the  performance  of  his  trust,  an  action  will  lie  against  him 
for  that,  though  nobody  could  have  compelled  him  to  do  the  thing."  (I) 

When  a  bailee  has  undertaken  to  carry  goods  and  chattels  gratuitously 
to  a  distant  part,  it  is  no  answer  to  an  action  brought  against  him  for  the 
dreach  of  his  engagement  to  say  that  he  lost  the  articles  by  the  way-side* 
without  giving  any  account  of  the  loss.  The  loss  itself  unexplained  affords 


(*)  JkuabritOjc  v.  Firms(on,  I  P.  &  D.  2.  (b.)     Ante,  p.  590 — 596. 

(/)  JluUon  v.  Osborm,   Selw.   N.    P.  399,  11.  (0  Cw/ys  v.  Bernard,  2  Jkiym.  919. 
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a  strong  presumption  of  negligence,  (tn)  and  the  mandatary  ought  to  rebut 
this  presumption  by  showing  that  he  was  robbed,  or  that  his  vehicle  broke 
down  or  was  overturned,  and  that  the  articles  were  lost  during  the  hurry 
and  confusion  and  fright  of  an  undoubted  accident     Thus,  where  the 
bailee  of  a  parcel  upon  which  the  word  "  value  "  was  written  promised  to 
carry  it  gratuitously  from  Bedford  to  London,  and  directions  were  given 
to  him  to  take  particular  care  of  it  upon  the  road,  and  deliver  it  to  the 
book-keeper  at  the  Bell  and  Crown,  Holborn,  and  the  parcel  not  being 
delivered,  an  action  was  brought  against  the  mandatary  for  the  breach  of 
his  engagement,  and  no  evidence  was  offered  by  him  to  excuse  or  account 
for  his  neglect.     Lord  Tenterden  left  it  to  the  jury  to  say  whether  there 
had  not  been  great  negligence  on  his  part,  and  the  jury  thinking  that  there 
had  found  a  verdict  for  the  plaintiff,  (n)     If  the  circumstances  attendant 
upon  an  alleged  loss  by  robbery  are  of  a  suspicious  character  tending  to 
throw  a  doubt  upon  the  good  faith  of  the  mandatary,  a  jury  will  naturally 
disbelieve  the  robbery,  and  treat  the  loss  as  totally  unaccounted  for  and 
unexplained.    The  captain  of  a  vessel  was  intrusted  with  a  seaman's  chest 
to  be  carried  gratuitously  from  Trinidad  to  England,  and  during  the  voyage 
the  chest  was  opened  to  see  if  it  contained  any  contraband  articles,  and 
was  found  to  be  filled  with  money  and  valuables,  which  were  taken  out  by 
order  of  the  captain,  put  into  a  canvass  bag,  and  deposited  in  the  captain's 
own  chest  in  his  cabin  where  his  own  money  and  valuables  were  kept.  On 
the  arrival  of  the  vessel  at  Gravesend,  the  captain  and  one  of  the  mates 
went  ashore,  leaving  the  vessel  in  charge  of  the  other  mate,  and  the  next 
morning  the  captain's  chest  was  missing,  and  was  never  afterwards  dis- 
covered.    It  further  appeared  that  the  night  preceding  the  loss  an  excise 
officer  and  two  young  men  belonging  to  the  ship  had  been  allowed  to  sleep 
in  the  captain's  cabin,  and  Lord  Ellenborough  left  it  to  the  jury  to  say 
whether  the  captain  had  been  guilty  of  negligence,  telling  them  that  as 
soon  as  he  had  discovered  the  valuable  nature  of  the  property,  he  was 
bound  to  watch  it  with  great  care  and  diligence,  and  the  jury  being  of  the 
opinion  that  proper  care  had  not  been  taken  of  the  money,  found  a  verdict 
for  the  plaintiff  for  the  full  value  of  the  property,  (o) 

Bailments  of  chattels  to  be  mended  or  repaired  gratuitously. — If  a 
chattel  is  bailed  to  a  workman  or  artificer  in  some  particular  art,  craft,  or 
profession,  upon  the  faith  of  an  undertaking  made  by  the  bailee  to  mend, 
repair,  or  improve  it  gratuitously  for  the  benefit  of  the  mandator,  the  man- 
datary must  complete  the  work  within  a  reasonable  period,  and  must  be 
especially  mindful  that  the  article  is  not  injured  in  his  hands  during  the 
performance  of  the  work  through  a  want  of  that  knowledge  and   skill 

(ih)    Doorman  v.  Jenkins,  2   Ad.  &  E.  256.  (n)  Beauckamp  v.  Powley,  1M.&  Rob.  38. 

Purry  v.  Robert*,  3  Ad.  &   K.  120;  5  N.  &  M.  (o)  Nelson  v.  Macintosh,  1  Stark.   N.  P.  C. 

670.  237. 
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which  every  workman  and  artificer  in  a  particular  art  or  craft  is  bound  to 
possess.  The  situation  and  profession  of  the  artisan  in  such  a  case 
naturally  imply  that  he  is  possessed  of  competent  skill,  and  he  is  respon- 
sible for  injuries  resulting  from  his  neglect  to  use  it,  whether  he  is  or  is 
not  to  be  paid  for  his  labour  and  pains.  ( p)  The  foundation  of  this  in- 
creased liability  is  the  increased  confidence  reposed  in  him  inducing  the 
mandator  to  trust  him  with  the  chattel  when  he  would  hot  have  trusted  an 
unskilful  person.  But  if  a  person,  known  to  be  unskilled  in  the  particular 
work  or  employment  he  gratuitously  undertakes,  does  the  work,  at  the  soli- 
citation of  a  friend,  with  such  ability  as  he  possesses,  he  stands  excused, 
although  it  is  unskilfully  done ;  for  it  is  the  mandator's  own  folly  to  trust 
him,  and  the  party  engages  for  no  more  than  a  reasonable  exertion  of  his 
capacity.  Thus,  where  a  mandatary  undertook  to  get  some  articles  that 
had  been  bailed  to  him  entered  at  the  Custom  House,  and  gave  by  mis- 
take a  wrong  description,  but  appeared  to  have  acted  bondjlde  and  to  the 
best  of  his  ability,  it  was  held  that  he  was  not  responsible  for  a  seizure  of 
the  goods  by  the  Custom  House  officers.  "  Had  the  situation  or  profes- 
sion of  the  bailee,"  observes  Lord  Loughborough,  "  been  such  as  to  imply 
skill,  an  omission  of  that  skill  would  have  been  imputable  to  him  as  gross 
negligence.  If,  in  this  case,  a  shipbroker  or  a  clerk  in  the  Custom  House 
had  undertaken  to  enter  the  goods,  a  wrong  entry  would  in  them  be  gross 
negligence,  because  their  situation  and  employment  necessarily  imply  a 
competent  degree  of  knowledge  in  making  such  entries.9*  (q)  In  respect 
of  the  custody  and  safe  keeping  of  the  chattel,  the  mandatary  is  clothed 
with  the  ordinary  liabilities  and  responsibilities  of  a  depositary. 

Bailment  of money  for  investment. — If  money  is  bailed  to  a  man  upon 
the  faith  of  a  promise  or  assurance  made  by  him  to  place  it  out  at  interest, 
or  purchase  an  annuity  with  it  for  the  benefit  of  the  bailor,  the  mandatary 
who  accepts  the  money  and  enters  upon  the  execution  of  the  trust  im- 
pliedly promises  to  use  due  and  sufficient  care  in  the  fulfilment  of  his 
undertaking,  and  if  the  money  is  lost  by  his  miscarriage  and  neglect  to 
exercise  common  and  ordinary  care  in  the  selection  of  a  safe  investment, 
an  action  will  lie  against  him  for  the  loss,  (r)  But  the  mandatary  is  not 
responsible  (if  he  does  not  exercise  any  trade  or  profession  denoting  that 
he  has  skill  in  money  matters  and  has  more  than  ordinary  knowledge  of 
investments  and  securities  for  money,)  for  the  exercise  of  more  than  ordi- 
nary care  and  caution,  and  he  is  not  liable  for  the  failure  of  the  invest- 
ment if  he  has  used  such  skill  and  knowledge  as  he  possessed,  and  has 
acted  with  uprightness  and  honesty  of  purpose  in  the  transaction  of  the 
business  confided  to  him.     "  The  only  duty  that  is  imposed  upon  him 

(p)  Shidls  v.  BlacBurne,  1  H.  Bl.  162, 163.  (r)  Coggt  v.  Bernard,  2  Raym.  910.     White- 

(g)  ShUlU  v.  Btackburne,  1  II.  Bl.  159.  Moore     hmd  v.  Greetkam,   10  Moore  194 :  2  Bine.  464. 
.Mourgue,  2  Cowp.  479.  M'Clel.  &  Y.  205,  $.  c. 
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under  such  a  retainer  and  employment  is  a  duty  to  act  faithfully  and 
honestly,  and  not  to  be  guilty  of  any  gross  or  corrupt  neglect  in  the  dis- 
charge of  that  which  he  undertakes  to  do.  A  man  may,  when  acting  most 
faithfully  and  most  honestly,  happen  to  take  an  insufficient  security  with- 
out gross  or  culpable  negligence  on  his  part,  he  may  have  been  misled,  he 
may  have  been  deceived,  he  may  have  taken  such  care  as  an  ordinary  man 
would  take  with  regard  to  the  subject  matter  intrusted  to  him,  and  yet 
doing  all  that,  his  endeavours  may  have  failed,  and  it  may  so  happen  the 
security  may,  without  his  knowledge  and  against  his  will,  have  turned  out 
to  be  insufficient."  (s)  "  Whoever,"  justly  observes  Dr.  Paley,  "  under- 
takes another  man's  business,  makes  it  his  own,  that  is,  promises  to  em- 
ploy upon  it  the  same  care,  attention,  and  diligence  that  he  would  do  if 
actually  his  own  ;  for  he  knows  that  the  business  was  committed  to  him 
with  that  expectation.  And  he  promises  no  more  than  this."  (t)  If  a  sum 
of  money  is  entrusted  to  a  man  to  be  transmitted  to  some  distant  part,  or 
to  be  laid  out  by  him  in  some  purchase  or  investment  for  the  benefit  of  the 
mandator,  and  with  an  express  or  implied  authority  or  permission  to  use 
the  money  himself,  until  the  purpose  for  which  it  was  bailed  can  be  ac- 
complished ;  and  the  mandatary  accordingly  spends  the  money  with  the 
intention  of  replacing  it  when  necessary,  with  other  money,  or  pays  it  in 
to  his  banker's  to  his  own  account,  and  not  to  the  separate  account  of  the 
mandator,  the  bailment  of  the  money  becomes  a  loan  for  use  and  con- 
sumption, and  the  bailee  is  clothed  with  the  duties  and  liabilities,  and 
implied  engagements  of  a  borrower,  by  way  of  mutuum,  in  addition  to  those 
of  a  mandatary,  (post,  s.  3.)  In  ordinary  cases  of  the  deposit  of  money 
with  bankers,  the  transaction  amounts  to  a  mutuum,  or  gratuitous  loan  for 
use  and  consumption,  the  banker  being  invested  with  an  implied  authority 
to  use  the  money  until  the  purposes  of  the  bailment  have  been  accom- 
plished. In  these  cases  the  money  is  payable,  as  we  shall  presently  see, 
absolutely  and  at  all  events,  and  the  bailee  cannot  excuse  himself  from 
the  obligation  to  repay  the  amount,  by  showing  a  loss  by  robbery,  or  from 
inevitable  accident  (u) 

Bailments  of  living  animals. — If  the  subject  matter  of  the  bailment 
consists  of  living  animals,  such  as  horses,  oxen,  cattle,  or  sheep,  the  man- 
datary is  bound  to  furnish  them  with  suitable  food  and  nourishment,  (x) 
to  give  them  a  proper  and  reasonable  amount  of  exercise  and  fresh  air, 
and  generally  to  provide  them  with  all  such  things  as  are  essential  to  the 
preservation  of  their  health,  and  his  neglect  so  to  do  will  amount  to  a  posi- 
tive fraud  and  breach  of  trust     If  a  man  takes  charge  of  cattle  or  sheep, 

(s)  Dartnall  v.  Howard,  4  B.  &  C.  350,  351.  281. 

(0  Paley *s  Moral  Philos.  B.  3,  P.  1,  ch.  12.  (x)  Si  un  cheval  soit  bail  a  tin  hommc  a  gardcr 

ruff.  lib.  5,  c.  4,  s.  2.  et  apres  il  ne  lui  done  sustenance  p.  q.  il  niorust 

(u)  Shillibaer  v.  Qtyn,  2H.&W.  143.  post,  action  sur  le  cas  gist.  HiL  Term,  2  Hen.  7,  9,  B. 
s.  3.     Wkcalley  v.  Low,  Cro.  Jac.  608,   Palm. 
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and  afterwards  takes  no  heed  of  them,  bnt  lets  them  stray  away  on  a  com- 
mon, and  get  drowned  or  lost,  this  is  a  breach  of  trust,  and  he  is  respon- 
sible for  the  loss,  (y)  If  he  turns  a  horse,  of  which  he  has  consented  gra- 
tuitously to  take  charge,  into  a  dangerous  pasture  after  dark,  and  the  horse 
falls  into  a  pit  or  a  well,  or  into  the  shaft  of  a  mine,  this  is  a  gross  neglect 
and  breach  of  trust,  and  he  shall  be  responsible  for  the  loss,  (z)  If  he 
places  a  horse  in  a  pasture  surrounded  by  rotten  and  very  defective  fences, 
and  the  horse,  by  reason  thereof,  strays  away  and  is  lost,  this  also  is  a 
breach  of  trust,  for  which  he  shall  be  answerable ;  but  if  the  horse  was  a 
wild  ungovernable  animal,  and  got  away  through  its  own  recklessness  and 
impatience  of  restraint,  as  much  as  by  reason  of  the  defective  fences,  then 
the  bailee  will  not  be  responsible  for  the  loss,  (a)  What  is,  and  what  is 
not  gross  negligence,  amounting  to  a  breach  of  trust,  is  often  a  mixed  ques- 
tion of  law  and  fact,  but  more  generally  a  pure  question  of  fact,  to  be  de- 
termined by  a  jury.  It  must  be  judged  of  by  the  actual  state  of  society,  the 
general  usages  of  life,  and  the  dangers  peculiar  to  the  times,  as  well  as  by 
the  apparent  nature  and  value  of  the  subject  matter  of  the  bailment,  and 
the  degree  of  care  it  seems  to  require.  It  has  been  justly  observed  by  Dr. 
Story,  that  it  is  impossible  to  lay  down  an  exact  rule  applicable  to  all 
times  and  all  circumstances,  for  the  same  acts  which  in  one  country  or  in 
one  age  may  be  deemed  negligent  acts,  may  at  another  time  or  in  another 
country  be  justly  deemed  an  exercise  of  ordinary  diligence.  u  Thus  in 
times  of  primitive  or  pastoral  simplicity,  when  it  is  customary  to  leave 
flocks  to  roam  at  large  by  night,  it  would  not  be  a  want  of  ordinary  dilig- 
ence to  allow  a  neighbour's  flock  which  is  deposited  with  us  to  roam  in  the 
same  manner.  But  if  the  general  custom  was,  at  night,  to  pen  them  in  a 
fold,  it  would  doubtless  be  a  want  of  such  diligence  not  to  do  the  same. 
"  In  many  parts,"  he  observes,  "  of  our  country,  especially  in  the  interior, 
where  there  are,  comparatively  speaking,  few  temptations  to  theft,  it  is 
quite  usual  to  leave  barns,  in  which  horses  and  other  cattle  are  kept,  with- 
out being  locked  by  night  But  in  cities,  where  the  danger  is  much 
greater,  and  the  temptations  more  pressing,  it  would  be  deemed  a  great 
want  of  caution  to  do  the  same,  (b) 

A  mandatary  who  undertakes  an  office  of  skill,  is  bound  to  exercise 
such  an  amount  of  skill  as  he  actually  possesses,  or  such  an  amount  of 
skill  as  by  his  conduct  and  actions,  and  ordinary  course  of  employment, 
he  holds  himself  out  to  the  world  to  possess.  Thus,  where  a  man  proved 
to  be  conversant  with,  and  skilled  in  horses,  was  commissioned  to  ride  a 
horse  to  a  neighbouring  village,  for  the  purpose  of  showing  it  for  sale, 
and  on  his  arrival  he  rode  the  horse  into  the  race-ground,  which  was  wet 

0/)  Hil.  Term,  2  Hen.   7,  9  B.     Coggs  v.  Bar-         (a)  Domat,  (Depot,)  s.  8,  6. 
nardf  2  Raym.  913.  (d)  Story  on  Bailments,  9, 10. 

(z)  Rooth  v.  Wilson,  I  B.  &  Aid.  61,  62. 
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and  slippery,  and  the  horse  slipped  and  fell  several  times,  and  at  last  in 
falling  broke  one  of  its  knees,  it  was  held  that  the  bailee  had  been  guilty 
of  a  culpable  neglect  and  breach  of  trust,  and  was  answerable  for  the 
damage,  (c)  If  a  farrier  or  a  surgeon  undertakes  to  treat  a  Hying  animal 
or  a  patient  for  some  disorder  gratuitously,  he  is  nevertheless  bound  to 
exercise  the  ordinary  knowledge  and  skill  of  his  art  or  profession  in  the 
course  of  his  treatment,  and  will  be  responsible  for  injuries  resulting  from 
his  neglect  so  to  do.(d) 

Bailments  of  perishable  commodities. — If  the  subject  matter  of  the 
bailment  is  a  perishable  commodity,  the  bailee  is  bound  to  bestow  such 
an  amount  of  labour  and  vigilance  for  its  preservation  as  would  ordinarily 
be  bestowed  by  a  prudent  owner.  If  the  mandatary  of  a  valuable  paint- 
ing takes  no  heed  for  its  preservation,  but  lets  it  lie  on  the  damp  ground, 
or  places  it  in  a  kitchen,  or  against  a  damp  wall  in  a  room  where  there  is 
no  fire,  when  he  might  have  placed  it  in  a  dry  situation  and  in  perfect 
security,  this  is  an  act  of  gross  negligence ;  and  if  the  picture  is  seriously 
injured,  from  damp  or  dirt,  he  must  make  good  the  loss,  unless  he  can 
show  that  the  mandator  knew  where  it  was  placed,  and  assented  to  its 
being  there  kept.(?)  A  mandatary  has  no  right  to  make  use  of  the  subject 
matter  of  the  bailment  for  his  own  gain  and  advantage ;  if  he  does  so,  and 
it  is  lost,  or  in  any  way  injured  or  deteriorated  in  value  by  reason  of  the 
user,  he  must,  in  common  with  a  depositary,  make  good  the  loss.  The 
moderate  exercise  of  a  horse  or  a  hound,  or  a  living  animal,  is  necessary 
for  its  health  and  safe  preservation,  and  is  consequently  a  user  for  the 
benefit  not  of  the  mandatary,  but  of  the  owner.  The  same  may  be  said 
of  the  milking  of  a  milch  cow,  or  the  shearing  of  sheep,  provided  the  pro- 
duce is  appropriated  to  the  use  of  the  owner.  A  mandatary  who  has 
charge  of  a  milch  cow  or  of  sheep,  is  bound  indeed  to  milk  the  cow  and 
shear  the  sheep,  and  account  for  the  produce  to  the  mandator ;  if  he  sells 
the  milk  or  the  wool,  and  refuses  to  pay  over  the  money,  this  is  a  conver- 
sion of  it  to  his  own  use,  and  a  breach  of  trust,  for  which  he  shall  be  held 
responsible.  If  the  bailment  is  made  under  circumstances  leading  to  the 
conclusion  that  the  bailee  was  to  have  the  use  of  the  thing  in  return  for  his 
labour  and  pains  in  the  keeping  of  it,  as  if  he  were  to  have  the  milk  of  the 
cow,  the  wool  of  the  sheep,  or  the  young  of  animals  bearing  increase,  for 
his  own  benefit  and  advantage,  then  the  bailment  would  amount  to  a  con- 
tract of  borrowing  and  lending,  and  not  to  a  mandate. 

Payment  0/ expenses. — By  the  Roman  law  the  mandator  is  bound  to 
reimburse  the  mandatary  all  expenses  that  he  has  necessarily  and  un- 
avoidably incurred  in  the  safe  keeping  and  preservation  of  a  chattel  in- 
trusted to  his  care  and  management.     If  he  took  charge  of  living  animals, 

(c)   Wilton  ▼.  Brett,  11  M.  &  W.  113.  162. 

(</)  Heath,  J.,  ShieUs  t.  Blackbume,  1  H.  Bl.  (e)  Mytton  v.  Cock,  2  Str.  1099. 
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he  had  a  right  to  call  upon  the  mandator  for  the  expenses  of  their  keep 
and  nourishment.  If  he  was  obliged  to  incur  expense  in  procuring  car- 
riages or  means  of  transport  for  the  conveyance  of  inanimate  things  in- 
trusted to  him  to  be  conveyed  to  a  distant  part,  or  otherwise  in  and  about 
the  execution  of  his  trust,  the  mandatary  was  bound  to  reimburse  him 
such  expenses,  for  it  was  considered  that  a  gratuitous  commission  exe- 
cuted for  the  behoof  of  the  mandator  ought  not  to  be  made  a  subject  of 
expense  and  charge  to  the  mandatary.  {/)  In  the  common  law,  if  the 
mandatary  must  necessarily  incur  expense  in  the  execution  of  the  com- 
mission entrusted  to  him,  he  is  clothed  with  an  implied  authority  from  the 
mandator  to  defray  such  expenses,  and  all  money  necessarily  laid  out  by 
him  in  that  behalf,  is  money  expended  for  the  use  of  the  mandator  at  his 
(implied)  request  for  the  recovery  whereof  the  ordinary  action  for  money 
paid  (ante,  pp.  72 — 77)  is  maintainable  by  the  mandatary.  "  Thus,  if  a 
party  requests  a  friend  to  receive  his  goods  and  enter  them  at  the  custom- 
house and  pay  the  duties  thereon,  an  implied  obligation  arises  to  reim- 
burse the  amount  of  duties  and  other  incidental  expenses  and  charges 
upon  the  entry.  If  a  party  requests  a  friend  to  carry  goods  for  him  in  a 
stage  coach  to  another  town,  for  which  goods  carriage  hire  is  usually  paid, 
a  like  duty  to  pay  the  bill  is  presumed."^)  The  French  law  accords  to 
the  mandatary  a  right  to  detain  the  chattel  until  he  has  received  payment 
of  the  expenses  he  has  incurred  in  the  execution  of  the  trust  concerning 
it.  In  our  own  law  no  such  right  exists,  and  no  lien  is  permitted  to  be 
claimed  by  one  man  upon  the  property  of  another  for  the  expenses  at- 
tendant upon  the  execution  of  a  gratuitous  commission,  (h)  A  person, 
therefore,  who  receives  horses,  cows,  sheep,  or  any  description  of  living 
animals  to  keep  for  the  owner,  has  no  lien  upon  them  for  the  expenses  of 
their  keep,  or  for  the  repayment  of  money  disbursed  by  him  in  providing 
them  with  proper  food  and  nourishment, (i)  or  for  sending  persons  to  seek 
after  them  when  they  have  gone  astray,  or  for  the  hire  of  servants  to  watch 
and  tend  them. 


SECTION  III. 

OF  A  COMMODATUM  AND  MUTUUM  OR  GRATUITOUS   LOAN. 

If  the  bailee  is  to  have  the  use  and  enjoyment  of  the  subject  matter  of 
the  bailment  for  his  own  benefit  and  advantage,  without  payment  of  hire  or 

(/)  Dig.  lib.  16,  tit.  3,  L  12,  §  23  ;  Domat.  lib.  244,  s.  c. 
1,  tit.  15,  a.  2,  §  6,  (0  Chapman  v.  Allen,  Cro.  Car.  271.    Jacbc* 

(g)  Story's  Bailments,  §  197.  v.  Cummins,  5M.&W.  $42.      Judmm  t.  E<k*- 

"    Sanderson  v.  Bell,  2  Cr.  &  M.  304 ;  4  Tyr.  ridge,  1  Cr.  &  M.  746. 
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reward  to  the  bailor,  then  the  bailment  becomes  a  gratuitous  loan,  and  the 
bailee  is  clothed  with  the  duties  and  responsibilities  and  implied  engage- 
ments of  a  borrower  for  use  in  addition  to  those  of  a  mere  depositary  and 
mandatary.  There  are  in  the  civil  law  two  kinds  of  gratuitous  loans,  the 
one  called  a  mutuant,  which  is  a  loan  for  use  and  consumption,  the  thing 
being  bailed  to  be  consumed  and  an  equivalent  in  kind  subsequently  re- 
turned; and  the  other  a  commodatumy  which  is  a  loan  of  a  specific  chattel 
to  be  used  by  the  bailee  and  returned  in  individuo.  In  the  loan  by  way 
of  mutuum  the  bailor  is  called  the  creditor  by  reason  of  the  credit  given 
by  him  to  the  promise  of  the  bailee,  and  the  latter  the  debtor  because  he 
owes  an  equivalent  to  be  paid  back,  (a)  In  the  loan,  by  way  of  commo- 
datum,  the  parties  are  known  in  law  by  the  ordinary  appellation  of  bor- 
rower and  lender.  "  The  Latin  language,"  observes  Gibbon,  "  very 
happily  expresses  the  fundamental  difference  between  the  commodatum 
and  the  mutuum  which  our  poverty  is  reduced  to  confound  under  the 
vague  and  common  appellation  of  a  loan.  In  the  former  the  borrower  was 
obliged  to  restore  the  same  individual  thing  with  which  he  had  been  ac- 
commodated for  the  temporary  supply  of  his  wants  ;  in  the  latter  it  was 
destined  for  his  use  and  consumption,  and  he  discharged  this  mutual  en- 
gagement by  substituting  the  same  specific  value  according  to  a  just 
estimation  of  number  of  weight  and  of  measure."  (J)  If  corn  or  potatoes, 
wine  or  brandy,  coals  or  oil,  be  borrowed,  they  are  borrowed  to  be  con- 
sumed, the  corn  being  eaten,  the  wine  drunk,  and  the  coals  and  the  oil 
burned  and  consumed ;  a  loan  of  this  description,  therefore,  is  necessarily 
a  mutuum,  for  the  identical  thing  lent  cannot  be  returned,  but  an  equiva- 
lent in  kind  must  be  rendered  back.(c)  If  money  is  lent  to  be  used,  the 
money  is  necessarily  mixed  with  other  coin  of  a  similar  denomination ;  it 
passes  into  other  hands ;  its  identity  and  individuality  are  destroyed,  and 
the  specific  pieces  of  coin  cannot  be  rendered  back.  A  loan  of  money, 
therefore,  is  a  mutuum,  the  borrower  being  bound  to  restore,  not  the  iden- 
tical money  lent,  but  an  equivalent  in  the  shape  of  money  of  the  same 
denomination  and  value,  (d)  But  if  a  horse  or  a  book  be  lent  for  use,  the 
identity  and  individuality  of  the  chattel  are  not  destroyed  or  in  any  way 
affected  by  the  use ;  the  same  horse  and  the  same  book  remain,  though  the 
one  may  have  been  ridden,  and  the  other  read,  the  loan,  therefore  is  a  com- 

(a)  Dig.  lib.  50,  tit.  16,  lex  11;  lib.  12,  tit  1,  (d)  Et  quoniam  nobis  non  ecedem  res,  ted  alias 
lex  2,  §  3.  Mutui  datio  consistit  in  his  rebus  quae  ejusdera  naturae  et  qualitatis  redduntur  inde  etiara 
pondere,  numero,  mensura,  consistent :  quoniam  mutuum  appellatum  eat,  quia  ita  a  me  tibi  datur, 
eorum  datione  possumus  in  creditum  ire:  quia  in  ut  ex  meo,  tuum  fiat  Instit  lib.  8,  tit  15.  Ieo 
genere  auo  functionem  recipiunt  per  aolutionem,  baila  a  un  argent,  on  blees  hora  de  bagge  ou  sack 
quam  specie,  nam  in  caeteris  rebus  ideo  in  credi-  a  garder  et  a  rebailer  a  moi  quant  il  sera  requia, 
turn  ire  non  possumus,  quia,  aliud  pro  alio,  inrito  ieo  ne  puisse  le  prouer  eatre  mon  blee  ou  mon  ar- 
creditori,  soIyi  non  posaunt  Dig.  lib.  12,  tit.  1,  gent,  car  quaunt  il  est  hora  de  bagge  ou  sacke,  il 
lex  2,  §  1.  ne  peut  etre  disceme,  ne  un  denier  ni  blee  conus 

(b)  Gibbon's  Roman  Empire,  ch.  44,  3,  2.  d'auter.  StaunfonTs  Pleea  del  Coron,lib.  3.  c.  23, 

(c)  Non  potest  commodari,  id  quod  usu  consu-  p.  188,  ed.  1583. 
mitur.     Dig.  lib.  13,  tit.  6, 1. 3,  §  6. 
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modatum  ;  and  the  borrower  does  not  fulfil  his  engagement  by  rendering 
an  equivalent  in  the  shape  of  a  different  horse  or  a  different  book  of  equal 
value,  but  is  bound  to  return  the  identical  thing  lent.(e)  It  is  of  the  veiy 
essence  of  a  commodatum  that  the  subject  matter  of  the  bailment  be 
granted  to  be  used  free  of  reward,  for  if  anything  be  paid  for  the  use  of 
the  chattel,  the  contract  is  a  contract  of  letting  and  hiring,  and  belongs  to 
the  class  locatio  rei.(/) 

Liabilities  of  the  borrower. — In  a  bailment  by  way  of  mutuum,  the 
chattel  bailed  becomes  the  absolute  property  of  the  bailee  to  do  what  be 
pleases  with  it,  and  use  it  in  any  way  that  he  thinks  fit ;((/)  but  in  a  bail- 
ment by  way  of  commodatum,  the  temporary  right  of  possession  and  user 
only  are  transferred,  the  right  of  property  remaining  in  the  lender, (h)  and 
the  borrower,  consequently,  is  obliged  to  render  back  the  identical  thing 
lent  in  as  good  a  condition  as  it  was  in  when  borrowed,  subject  only  to  the 
deterioration  resulting  from  inherent  defects  or  produced  from  ordinary 
wear  and  tear  and  the  reasonable  use  of  it  for  the  purpose  for  which  it 
was  known  to  be  required.(i)  The  law  exacts  the  strictest  good  faith  from 
the  borrower,  and  makes  him  responsible  for  the  slightest  breach  of  trust 
"  If  a  man  should  lend  another  a  horse  to  go  westward,  and  the  bailee  go 
northward,  if  any  accident  happen  to  the  horse  on  the  northern  journey 
the  bailee  will  be  chargeable,  because  he  has  made  use  of  the  horse  con- 
trary to  the  trust  he  was  lent  to  him  under ;  and  it  may  be  if  the  horse  had 
been  used  no  otherwise  than  as  he  was  lent,  that  accident  would  not  have 
happened  to  him."  (A)  If  a  horse  is  lent  for  the  performance  of  an  ordi- 
nary journey,  and  the  borrower  leaves  the  high  road  and  travels  unneces- 
sarily through  by-paths  or  dangerous  roads,  and  the  horse  falls,  and  is 
injured,  he  will  be  responsible  to  the  lender;  but  if  the  horse  is  lent  for  the 
purpose  of  hunting,  then  the  borrower  is  justified  in  using  it  in  by-paths 
and  dangerous  places,  and  may  expose  it  to  all  the  ordinary  risks  of  the 
chase,  because  those  risks  are  necessarily  incident  to  the  use  for  which 
the  horse  was  borrowed,  and  were  known  to  and  must  have  been  contem- 
plated by  the  lender.  So,  to  cite  an  instance  from  the  Digest,  if  a  man 
lends  his  horse  to  a  neighbour  to  ride  home,  and  the  latter  rides  the  horse 
to  a  fight,  where  k  is  injured,  or  killed,  he  shall  make  good  the  loss  ;  but 
if  it  is  lent  to  him  for  the  express  purpose  of  enabling  him  to  join  in  the 
affray,  then  the  lender  must  abide  by  all  the  ordinary  risks  of  warfare,  and 

(«)  Doct.  and  Studt  Dial,  2,  ch.  38.  lib.  8,  tit  15. 

(/)  Commodate  autem  res  tunc  proprie  inteUi-  (A)  Nemo  enira  commodando  rem  facit  ejus  cm* 

gitur,  si  nulla  mercede  accepta,  vel  constitute,  res  commodat     Dig.  lib.  9. 

tibi  utenda  data  est — grafaitum  enim  debet  esse  (t )  Handford  v.  Palmer,  5  Moore,  76  ;  2  B.  & 

oommodatum.   Instit.  lib.  3,  tit  15,  §  2;  Dig.  lib.  B.  359. 

13,  tit  6.  (k)  Coggs  v.  Beinard,  2  Raym.  915  ;  Bract  lib. 

(g)  Appellata  est  autem  mutui  datio  ab  eo,  quod  3,  ch.  2,  §  1.  pp.  99,  100,  who  copies  as  usual  the 

de  meo  tuum  fit ;  et  ideo  si  non  fiat  tuum  non  nas-  text  of  the  Institutes, 
citur  obligatio.      Dig.  lib.  1 2,  tit.  1 ,  §  2  ;  Instit. 
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the  horse  is  killed  he  has  no  claim  for  compensation  against  the  bor- 
arower.(/)     And  if  the  lender,  to  cite  another  example  from  the  Digest, 
Hands  a  service  of  plate  to  the  borrower  for  the  purpose  of  entertaining  a 
■party  of  friends  at  supper,  at  his,  the  borrower's,  own  house,  and  the  bor- 
rower transports  the  plate  away  from  his  house  to  some  distant  part,  he 
will  be  responsible  for  this  breach  of  faith,  and  for  all  the  injuries  that 
may  befal  the  things  lent,  whether  occasioned  by  fire,  shipwreck,  pirates, 
or  any  inevitable  accident,  (m)     By  the  Roman  law,  moreover,  it  is  pro- 
vided, that  if  the  borrower  has  knowingly  and  wilfully  used  a  chattel  lent 
to  him  for  purposes  not  warranted  by  the  nature  of  the  loan,  and  not  ap- 
proved of  by  the  lender,  he  shall  be  deemed  guilty  of  theft,  (n)  and  be 
liable  to  a  penalty  to  the  extent  of  double  or  quadruple  the  value  of  the 
thing  lent,  which  may  be  recovered  from  him  by  the  lender  in  an  action 
of  theft. 

The  measure  of  care  and  diligence  to  be  exercised  for  the  protection 
and  preservation  of  a  thing  bailed  by  way  of  commodatum,  whilst  it  re- 
mains in  the  possession  of  the  borrower,  is  that  amount  of  care,  prudence, 
and  foresight,  which  the  most  vigilant  and  careful  of  men  exercise  for  the 
preservation  and  protection  of  their  own  property,  (o)  The  foundation  for 
this  increased  liability,  on  the  part  of  the  borrower  in  comparison  with 
the  hirer  of  a  chattel,  is  the  increased  trust  and  confidence  reposed  in 
him.  The  lender  himself  derives  no  benefit  from  the  contract.  In  making 
the  bailment  he  performs  a  gratuitous  act  of  kindness  dictated  by  his  con- 
fidence in  the  bailee ;  the  law  therefore  exacts  from  the  latter  a  correspond- 
ing return,  and  requires  from  him  the  greatest  amount  of  care  that  is  ever 
bestowed  by  the  most  cautious  of  men  in  the  protection  and  preservation 
of  propeity  of  the  description  bailed.  The  borrower  cannot,  of  course,  be 
made  responsible  for  inevitable  accidents,  or  casualties  which  could  not 
have  been  foreseen,  and  which  no  human  prudence  could  have  guarded 
against;(/?)  but  if  by  the  exercise  of  proper  forethought  and  care  he  might 
have  saved  the  thing  bailed  to  him  from  an  accident  which  has  occurred, 
and  he  has  not  done  so,  his  own  neglect  is  the  occasion  of  such  accident, 
and  he  is  responsible  therefor.  The  bailee,  observes  Lord  Coke,  will  be 
answerable  for  the  "least  neglect"  If  he  or  his  servant  puts  a  borrowed 
horse  into  a  stable  and  neglects  to  lock  the  door  at  night,  and  thieves 


(/)  Si  tibi  equum  commodavero,  ut  ad  villain 
adduceres,  tu  ad  helium,  duxerit,  commodati  tene- 
beris.  Plane  si  sic  commodavi  ut  ud  helium  du- 
ceres,  meum  erit  periculum.  Dig.  lib.  13,  tit.  ($, 
lex  5,  §  7. 

(m)  Dig.  lib.  13,  tit  7,  lex  18 

(»)  Si  is  qui  rem  utendam  acccpit,  in  alium 
uaum  earn  transferat,  quaro  cujus  gratia  ei  data  est, 
furtum  committit:  veluti  si  quis  argentum  utendun 
acceperit,  quasi  amicos  ad  coenum  invitaturus  et  id 
peregre  swum  tulerit ;  aut  si  quis  equum  gestaudi 


causa  commodatum  sibi  longius  aliquo  duxerit 
Instit  lib.  4,  tit.  1,  §  6. 

(o)  Exactissimam  diligentiam  custodiendae  rei 
praestare  conipellitur,  nee  sufKcit  ei  eandem  diligen- 
tiam adhibere  quam  suis  rebus  adhibet ;  si  alius 
diligentior  custodire  potent  Dig.  lib.  44,  tit  7, 1, 
§4;  Inst. lib.  3,  tit  15,  §  2. 

(p)  Is,  qui  utendum  accepit,  si  ranjore  ensu  cui 
huraana  infirmitas  rcaistcrc  non  potest,  veluti,  in- 
cendio,  ruina,  naufrngio  amiserit  securus  est.  Dig. 
lib.  44,  tit  7, 1,  §  4;  Bract  lib.  3,  ch.  2,  p.  99. 
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come  and  steal  the  horse,  he  will  be  responsible  for  the  loss,  for  the  neg- 
lect to  lock  the  door  may  have  encouraged  the  thieves,  and  been  the  occa- 
sion of  the  robbery.  If  the  borrower  puts  a  borrowed  horse  into  a  ruinous 
building  likely  to  fall,  and  the  building  is  blown  down  during  a  tempest, 
and  falls  upon  and  kills  the  horse,  the  borrower  shall  be  responsible,  for 
if  the  building  had  been  strong,  and  in  good  repair,  perchance  the  disaster 
would  not  have  occurred,  and  "  it  cannot,  therefore,  be  taken  as  a  chance 
but  as  the  default  of  him  that  had  the  horse  delivered  to  him.  But  if  the 
house  were  strong,  and  of  likelihood,  and  by  common  presumption  in  no 
danger  of  falling,  but  fell  notwithstanding  by  sudden  tempest,  then  it  shall 
be  taken  as  a  chance,  and  he  that  had  the  keeping  of  the  horse  shall  be 
discharged."  (q) 

If  a  horse  is  lent  for  an  ordinary  ride  along  the  high  road,  and  the 
borrower  takes  the  horse  off  the  high  road  and  rides  him  into  wet  and 
slippery  ground,  and  the  horse  slips  and  breaks  his  knees,  or  is  otherwise 
injured,  the  borrower  must  make  good  the  loss.  If  the  borrower  is  a 
person  conversant  with  horses,  he  is  bound  to  use  such  care  and  skill  in 
the  riding  of  the  horse  as  a  person  conversant  with  horses  may  reasonably 
be  expected  to  use.  If,  therefore,  he  throws  the  horse  down  and  injures 
it  by  injudicious  riding  or  unskilful  horsemanship,  he  is  answerable  for 
the  damage,  (r)  It  has  been  said  that  every  lender  of  a  horse  for  riding 
impliedly  bargains  at  the  time  he  makes  the  loan  for  the  exercise  on  the 
part  of  the  borrower  of  competent  skill  in  riding  and  the  management  of 
a  horse,  and  that  if  the  horse  comes  to  any  damage  from  the  want  of  such 
skill,  the  borrower  is  responsible,  as  he  ought  to  have  considered  his  own 
capacity  before  taking  upon  himself  the  care  and  management  of  the 
animal,  and  must  be  considered  at  the  time  he  sought  for  the  loan  to  have 
impliedly  represented  himself  to  be  skilled  in  riding,  (s)  But  if  the  bailor 
chooses  without  making  any  previous  inquiry  to  entrust  a  fiery  and  high- 
spirited  horse  to  a  stranger,  of  whose  skill  in  horsemanship  he  knows  no- 
thing, he  has  no  right  to  expect  the  management  and  dexterity  of  an 
experienced  rider.  Neither  if  he  lends  valuable  property  to  a  notorious 
drunkard  or  a  notoriously  wild  and  reckless  character,  has  he  any  right  to 
expect  the  care  and  attention  of  a  very  vigilant  and  painstaking  personal) 
By  the  civil  law,  the  borrower  is  responsible  for  all  losses  and  injuries  to 
the  thing  borrowed,  occasioned  by  the  private  enmity  of  persons  hostile  to 
the  hirer,  if  he  has  by  some  fault  or  misconduct  on  his  part  provoked  that 
enmity,  (w)  The  loan  of  the  use,  moreover,  is  strictly  personal  to  the  bor- 
rower, founded  on  the  confidence  reposed  in  him,  and  does  not  in  general 
warrant  a  user  by  the  servants  of  the  latter,  (^r) 

(9)  Doctor  and  Student,  Dial.  2,  ch.  38.  839. 

(r)  Wilson  t.  Brett,  11  M.  &  W.  115.  (n)  Dig.  lib.  19,  tit  2,  lex  27.  §  4. 

(s)  Jones's  Bailments,  65  ;  11  M.  &  W.  115.  (z)  Bringloe  y.  Mortice,  I  Mod.  210;  3  Saik. 

(t)  Pothiec,  Pret  a  Usage,  ch.  2,  §  2,  art.  2,  No.  271. 
49 ;    Bract,  lib.  3,  tit.  2,  §  1,  99,  b. ;  ante,  «.  1, 
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Restoration  of  things  borrowed. — In  the  case  of  a  loan  by  way  of  mu- 
tuum,  the  borrower  is  bound  to  restore,  at  a  time  agreed  upon  or  within  a 
reasonable  period  after  request,  an  article  of  the  same  kind  and  quality  as 
the  one  originally  lent  to  him.  He  cannot  of  course  return  new  wine  for 
old,(y)  coarse  cloth  for  fine  cloth.  It  is  of  the  essence  of  a  mutuum  that 
a  chattel  of  the  same  character,  description,  and  quality  as  the'  one  lent 
should  be  given  back ;  if,  by  the  agreement  of  the  parties,  an  article  of  a 
different  character  is  to  be  returned,  the  contract  is  not  a  mutuum,  but  an 
exchange  or  sale.(*)  All  such  things,  say  the  civilians,  as  are  ordinarily 
regulated  *by  number,  weight  or  measure,  such  as  wine,  corn,  oil,  money, 
brass,  silver,  or  gold,  may  properly  be  made  the  subject  of  a  mutuum,  as 
they  can  readily  be  repaid  in  kind  of  the  same  quantity  and  same  quality; 
but  a  horse,  a  greyhound,  a  fowling-piece,  and  all  chattels  whose  value 
depends  upon  the  intrinsic  qualities  of  each  in  particular,  and  not  upon 
the  general  attributes  of  the  genus,  cannot  properly  be  made  the  subject 
of  a  mutuum,  because  although  they  are  of  the  same  kind,  yet  each  one 
of  the  kind  differs  so  much  from  another  in  quality  and  attributes,  that 
the  creditor  cannot  be  compelled  against  his  will  to  take  one  for  another. 
As  the  right  of  property  in  the  thing  bailed  is  transferred  to  the  bailee 
by  a  bailment  by  way  of  mutuum,  so  also  is  the  risk  of  loss.  If,  there- 
fore, the  bailee  is  robbed  before  he  reaches  home,  or  the  thing  bailed  is 
destroyed  by  wreck,  fire,  or  inevitable  accident  before  it  can  be  used,  the 
bailee  must,  nevertheless,  pay  the  equivalent  which  he  owes  to  the  bailor 
at  the  time  appointed,  (a)  "  If  money,  corn,  wine,  or  any  other  such 
thing  which  cannot  be  re-delivered  or  occupied  be  borrowed  and  it  perish, 
it  is  at  the  peril  of  the  borrower.  But  if  a  horse,  or  a  cart,  or  such  other 
things  as  may  be  used  and  delivered  again,  be  used  according  to  the  pur- 
pose for  which  they  were  lent,  if  they  perish,  he  who  owns  them  shall 
bear  the  loss,  if  they  perish  not  through  the  default  of  him  who  borrowed 
them,  or  he  who  made  a  promise  at  the  time  of  the  delivery  to  re-deliver 
them  safe  again.  If  .they  be  used  in  any  other  manner  than  according  to 
the  lending,  in  whatever  manner  they  may  perish,  if  it  be  not  by  default  of 
the  owner,  he  who  borrowed  them  shall  be  charged  with  them  in  law  and 
conscience."  (b) 

Deposits  with  bankers  constitute  in  general,  as  previously  mentioned,  a 
loan  for  use  and  consumption,  the  banker  having,  by  the  implied  permis- 
sion of  the  depositor,  the  use  of  the  money  in  return  for  his  consent  to 

(y)  Non  licet  debitori  deteriorem  rem,  quae  ex  (a)  Et  in  quidem  qui  mutuum  accepit,  si  quoli- 

eodem  genere  sit  reddere ;  Teluti  vinum  novum  pro  bet  fortuito  casu  amiserit  quod  accepit,  veluti  in- 

vetere ;  id  autem  agi  intelligitur  ut  ejusdem  generis  cendio,  ruina,  naufragio,  aut  latronum  hostiumve 

et  eadem  bonitate  solvatur  qua  datum  sit     Dig.  incursu  nihilominns  obligatus  manct.    Instit.  lib. 

lib.  12,  tit.  1,  3.  8,  tit.  15,  §  2;  Noy's  Maxims,  91;  Doct.  &  Stud. 

(z)  Nam  si  aliud  genus,  veluti  ut  pro  tritico  vi-  Dial.  2,  ch.  88  ;  Bract.  99,  a.,  b. 

num  recipiamus,  non  erit  mutuum.     Dig.  lib.  1 2,  (©}  Noy's  Maxims,  ch.  48. 
tit.  1,  2. 

R    R    2 


612  COMMODATUM,   OR   GRATUITOUS    LOAN.  [CHAP.  XL 

take  charge  of  it.(c)  He  is  responsible  therefore,  at  all  events,  for  the 
repayment  of  the  money,  and  cannot  set  up  a  loss  by  robbery  or  fraud  as 
an  answer  to  the  claim  of  the  depositor  for  the  money.  I£  therefore,  the 
amount  is  drawn  out  of  the  bank  by  means  of  a  forged  order  purporting  to 
have  been  made  by  the  depositor,  the  banker  must  sustain  the  loss,  (d) 

When  the  loan  is  made  by  way  of  commodatum,  the  borrower  must  re- 
turn the  specific  thing  lent  within  a  reasonable  period  after  request,  and 
if  he  neglects  so  to  do,  he  is  responsible  for  all  accidents  that  afterwards 
happen  to  it.  He  has  no  right  either  by  the  civil  or  the  common  law  to 
detain  the  thing  borrowed  for  any  antecedent  debt  due  to  him.(e)  "  The 
plain  reason  is  that  it  would  be  a  departure  from  the  tacit  obligations  of 
the  contract.  No  intention  to  give  a  lien  for  a  debt  can  be  implied  from 
the  grant  of  a  mere  favour."  Neither  can  the  borrower  set  up  a  right  to 
detain  the  chattel  for  the  payment  of  necessary  expenses  incurred  by  him 
in  the  keeping  and  preserving  it.  If  the  borrower  neglects  to  return  the 
chattel  after  demand  made,(y)  the  owner  may  maintain  an  action  of  trover 
for  the  recovery  of  damages ;  and  if  it  has  been  wrongfully  taken  from  the 
borrower,  by  the  sheriff  under  an  execution,  or  by  any  other  party  the 
owner  may  follow  it,  and  may,  after  demand,  bring  an  action  of  trover 
against  the  party  who  is  in  possession  of  it  and  refuses  to  deliver  it  xrpAg) 

Countermand  of  the  loan. — In  the  Roman  law,  and  by  the  foreign  codes 
derived  therefrom,  the  loan,  when  once  effected  by  the  delivery  of  the  thing 
lent  to  the  bailee,  cannot  be  revoked,  and  the  borrower  be  compelled  to 
return  it  before  he  has  had  the  contemplated  use  and  enjoyment  of  it.  In 
the  common  law,  however,  the  bailment  for  use  being  gratuitous,  it  may  be 
revoked  at  any  time,  and  the  borrower  is  bound  to  deliver  back  the  chattel 
within  a  reasonable  period  after  request 

(e)  PoU  v.  CUgg%  16  M.  &  W.  321 ;  ante,  p.  593.  (e)  Story's  Bailm.  p.  183. 

(d)  Ante,  p.  153.    Hall  v.  Fuller,  5  B.  &  C.  (/)    As  to  the  demand,  see  Ruskwortk  v.  Tath 

750  ;  8  D.  &  E.  464,  s.  c.    M'llrtath  v.  Marget-  lor,  3  Q.  B.  699. 

son,  4  Doug.  278.  (g)  Turner  t.  Ford,  15  M.  &  W.  212. 
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